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'NEPEAN  v.  DOE 


TRINITY.— 7  W.  4,  IN  CAM.  SCAC. 

[REPORTED  2  M.  &  W.  910.  | 
Adverse  possession  since  Slot.  3  &  4  W.4,c.  27. 

THIS  was  an  ejectment,  commenced  in  Hilary  Term,  1834,  to  recover 
possession  of  copyhold  premises  in  the  parish  of  Loders  in  the  county 
of  Dorset  (being  the  same  premises  claimed  in  the  cause  of  Doe  d. 
Knight  v.  Nepean,1  and  was  tried  before  Patteson,  J.,  at  the  Dorsetshire 
Spring  Assizes,  1835.  when  the  following  ^evidence  was  given  on  the 
part  of  the  plaintiff : — 

2d  January  1788. — At  a  court  held  this  day  for  the  manor  of  Loders, 
Matthew  Knight  took  of  the  lord  certain  copyhold  tenements  called  the 
Roofless  Living  and  Home  Living  (being  part  of  the  premises  in  ques- 
tion in  this  cause),  to  hold  to  him  the  said  Matthew  Knight  and  Edward 
Knight  (his  brother),  and  Elizabeth  Mary  Davies,  for  their  lives,  and  for 
the  life  of  the  longest  liver  of  them,  successively. 

16th  October  1794. — At  a  court  held  this  day,  the  said  Matthew 
Knight  took  of  the  lord  a  certain  copyhold  tenement  called  Mabys  Hay, 
(being  other  part  of  the  premises  in  question,)  to  hold  to  him  the  said 
*Matthew  Knight  and  Rice  Davies  Knight  his  son,  for  their  lives  p*  505 
and  the  life  of  the  longest  liver  of  them,  successively,  in  rever- 
sion immediately  after  the  determination  of  the  estate  of  Henry  Budden 
therein. 

20th  March  1797. — At  a  court  held  this  day,  George  Bagster  and 
Nathaniel  Taylor,  as  assignees  of  the  said  Matthew  Knight,  a  bankrupt, 
were  admitted  tenants  to  the  said  tenements  called  Roofless  Living, 
Home  Living,  and  Mabys  Hay,  except  out  of  the  latter  as  to  one  close 
called  Sheep  Acre,  to  which  they  were  admitted  as  tenants  in  reversion 
of  the  said  Henry  Budden. 

i  5  B.  &  Ad.  86  ;  s.  c.  nomine  Doe  d.  Slade  v.  Nepean,  2  N.  &  M.  219. 
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At  the  same  court  George  Knight  took  of  the  lord  the  reversion  of 
the  said  tenements  called  Roofless  Living  and  Home  Living,  to  hold  to 
Paul  Slade  Knight  (the  lessor  of  the  plaintiff)  and  Thomas  Clothier 
Knight,  sons  of  the  said  George  Knight,  for  their  lives,  and  the  life  of 
the  longest  liver  of  them,  successively,  after  the  determination  of  the 
estate  and  interest  which  the  said  George  Knight  claimed  to  have  for  the 
life  of  the  said  Matthew  Knight  his  brother. 

And,  at  the  same  court,  there  was  entered  a  letter  of  attorney,  dated 
13th  March  1797,  whereby  the  said  George  Bagster  and  Nathaniel  Tay- 
lor appointed  Richard  Travers  their  attorney,  to  take  admittance  of  the 
said  tenements  called  Roofless  Living,  Home  Living,  and  Mabys  Hay, 
together  with  the  said  close  called  Sheep  Acre,  and  to  surrender  the 
same  to  the  use  of  the  said  George  Knight,  his  executors,  administrators 
and  assigns,  for  the  life  of  the  said  Matthew  Knight. 

In  August  1806,  Thomas  Clothier  Knight  died.  In  December  in 
the  same  year,  or  early  in  1807,  Matthew  Knight  went  to  America; 


*5861  an(^  ^e  montk  °f  May  *1807,  a  letter  was  received  from  him, 
but  he  was  never  heard  of  afterwards. 

Matthew  Knight  was  in  possession  of  the  premises  in  question  for  the 
three  years  preceding  his  bankruptcy,  which  happened  in  1797;  and 
after  that  event  George  Knight  entered  into  possession  of  the  same 
premises  as  the  purchaser  of  Matthew  Knight's  interest,  and  continued 
in  such  possession  till  his  death  ;  but  he  was  never  actually  admitted 
tenant  to  the  lord. 

On  the  1st  of  August  1807,  George  Knight  executed  an  indenture 
of  mortgage  to  the  said  Richard  Travers  of  all  the  said  premises,  for  the 
term  of  seventy  years,  if  the  said  Matthew  Knight  should  so  long  live, 
for  securing  the  payment  of  two  several  sums  of  838Z.  and  375Z.  Soon 
after  the  date  of  this  mortgage,  all  the  premises  were  sold  to  Sir  Evan 
Nepean,  the  father  of  the  defendant  in  this  action  (the  plaintiff  in 
error),  but  the  purchaser  was  never  admitted  tenant  to  the  lord  ;  and  if 
any  formal  conveyance  was  executed,  it  had  been  lost. 

On  the  12th  December  1807,  George  Knight  died. 

On  the  6th  April  1808,  Sir  Evan  Nepean  granted  a  lease  of  the 
premises  to  the  said  Richard  Travers  for  the  term  of  fourteen  years  from 
this  date,  and  Travers  under-let  the  premises  to  George  Way,  who  occu- 
pied them  from  the  death  of  the  said  George  Knight  in  1807,  to  the 
death  of  Travers  in  1813.  Shortly  after  Travers's  death  the  premises 
were  surrendered  by  his  executors  to  Sir  Evan  Nepean,  who  continued 
in  possession  thereof  by  himself  or  his  tenants,  from  thence  until  his 
death  in  1822  :  and  from  that  time  to  the  present,  the  defendant,  Sir 
Molyneux  Nepean,  has  been  in  the  possession  thereof. 
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Upon  these  facts,  two  questions  were  raised  that  at  the  *trial : 
first,  whether  it  was  incumbent  on  the  lessor  of  the  plaintiff  to 
prove  that  the  said  Matthew  Knight  was  actually  alive  within  twenty 
years  next  before  the  commencement  of  the  action ;  secondly,  whether 
it  appeared  upon  the  evidence  that  there  had  been  an  adverse  possession 
of  the  premises  against  the  lessor  of  the  plaintiff,  for  twenty  years  before 
the  action  brought.  The  learned  judge  stated  his  opinion  to  the  jury  as 
to  the  first  point,  that  it  was  incumbent  on  the  lessor  of  the  plaintiff  to 
prove  that  Matthew  Knight  was  actually  alive  within  twenty  years,  and 
that  he  had  not  proved  it :  and  as  to  the  second  point,  that  if  Sir  Evan 
took  as  purchaser  of  the  interest  of  George  Knight,  then  his  possession 
had  not  been  adverse  for  twenty  years,  because  it  could  not  be  adverse 
so  long  as  it  was  uncertain  whether  Matthew  Knight  was  alive  or  dead, 
which  it  was  up  to  May  1814.  The  jury  found  that  Matthew  Knight 
was  not  proved  to  have  been  actually  alive  within  twenty  years  next 
before  the  commencement  of  the  action,  but  that  it  did  not  appear  by  the 
evidence  that  there  had  been  an  adverse  possession  of  twenty  years  as 
againstthe  lessor  of  the  plaintiff,  and  the  verdict  was  thereupon  entered 
for  the  plaintiff. 

The  lessor  of  the  plaintiff  excepted  to  the  opinion  of  the  learned 
judge  on  the  first  point  and  the  defendant  to  his  opinion  on  the  second 
point,  and  cross  bills  of  exception  were  tendered  and  sealed  accordingly, 
and  writs  of  error  sued  out  thereon.  The  case  was  argued  in  last 
Michaelmas  by 

Sir  W.  W.  Follett,  for  the  plaintiff  in  error.— The  lessor  of  the  plain 
tiff,  in  order  to  sustain  the  action,  was  bound  to  prove  both  his  right  of 
property  in  the  premises,  and  his  right  of  entry.  To  make  out  these  it 
became  incumbent  on  him  to  show — first,  that  Matthew  Knight  was 
dead ;  and,  secondly,  that  the  title  *fell  on  him  in  remainder  r#coo 
within  the  twenty  years  before  the  commencement  of  the  action  : 
therefore  he  was  bound  to  prove  the  death  of  Matthew  Knight  within 
twenty  years  before  an  action  brought.  It  was  contended  for  the  lessor  of 
the  plaintiff,  that,  by  analogy  to  the  statute  against  bigamy,  1  Jac.  1,  c.  11, 
s.  2,  and  the  statute  19  Car.  2,  c.  6,  as  to  estates  pur  autre  vie,  the  pre- 
sumption of  the  death  of  Matthew  Knight  did  not  arise  until  the  expi- 
ration of  seven  years  after  he  was  last  heard  of:  in  other  words,  that  he 
must  be  presumed  to  have  lived  to  the  end  of  those  seven  years.  This 
was  in  effect,  as  to  the  point,  a  writ  of  error  from  the  judgment  of  the 
Court  of  King's  Bench,1  which  decided  that  there  was  no  legal  presump- 
tion at  all  as  to  the  time  of  his  death.  It  is  not  necessary,  therefore,  to 
refer  again  to  the  authorities  cited  on  that  occasion ;  but  a  case  has  been 

i  5  B.  &  Ad.  93  ;  2  N.  &  M.  225. 
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since  decided,  in  which  the  same  doctrine  was  re-stated.  In  Rex  v. 
Inhabitants  of  Harborne,1  on  an  appeal  against  an  order  of  removal  of 
a  female  pauper,  the  respondents  having  proved  her  settlement  by  mar- 
riage, the  appellants  showed  that  the  husband  had  been  previously  mar- 
ried, and  that  a  letter  had  been  written  by  his  first  wife,  bearing  date 
twenty-five  days  before  the  second  marriage,  from  Van  Diemen's  Land. 
The  sessions  having  on  this  evidence  quashed  the  order  of  removal,  the 
Court  of  King's  Bench  held  that  they  were  warranted  in  so  doing,  for 
they  might  presume  that  the  first  wife  was  living  at  the  time  of  the 
-second  marriage.  Rex  v.  Twyning,2  had  been  cited  as  an  authority  to 
the  contrary.  Lord  Denman,  C.  J.,  says  :3  "  I  must  take  this  opportu- 
nity of  saying,  that  nothing  can  be  more  absurd  than  the  notion  that 
fchere  is  to  be  any  rigid  presumption  of  law  on  such  questions  of  fact, 
*5891  w**kout  reference  to  accompanying  circumstances  ;  *such,  for 
instance,  as  the  age  or  health  of  the  party.  There  can  be  no 
such  strict  presumption  of  law.  In  Doe  d.  Knight  v.  Nepean,  the 
question  arose  much  as  in  Rex  v.  Twyning.  The  claimant  was  not 
barred,  if  the  party  was  presumed  not  dead  till  the  expiration  of  the 
seven  years  from  the  last  intelligence. 

The  learned  judge  who  tried  the  cause  held  that  there  was  a  legal 
presumption  of  life  until  that  time,  and  directed  a  verdict  for  the  plain- 
tiff; because,  if  there  was  a  legal  presumption,  there  was  nothing  to  be 
submitted  to  the  jury.  But  this  court  held  that  no  legal  presumption 
existed,  and  set  the  verdict  aside I  think  the  only  ques- 
tions in  such  cases  are,  what  evidence  is  admissible,  and  what  inference 
may  fairly  be  drawn  from  it."  There  is  another  case,  which  was  not 
referred  to  in  the  argument  in  the  Court  of  King's  Bench — Patterson  v. 
Black.4  There,  in  an  action  on  a  policy  of  insurance  on  the  life  of  one 
.Macleane,  from  the  30th  January  1772,  to  the  30th  January  1778,  it 
appeared  in  evidence,  that  about  the  28th  of  November  1777,  Macleane 
-sailed  from  the  Cape  of  Good  Hope  in  the  Swallow  sloop  of  war,  which 
not  being  afterwards  heard  of,  was  supposed  to  have  been  lost  in  a  storm 
off  the  Western  Islands.  In  order  to  prove  the  death  of  Macleane  before 
the  30th  January  1778,  the  plaintiff  called  witnesses  to  prove  the  ship's 
departure  from  the  Cape,  and  several  captains  swore  that  they  sailed  the  . 
same  day  ;  that  the  Swallow  must  have  been  as  forward  in  her  course  as 
they  were  on  the  13th  or  14th  of  January,  when  they  encountered  a 
most  violent  storm ;  and  that  she  was  much  smaller  than  their  vessels, 
which  weathered  it  with  difficulty.  Lord  Mansfield  left  it  to  the  jury  to 
•say,  whether,  under  all  the  circumstances,  they  thought  the  evidence 

i  2  A.  &  E.  540  ;  4  N.  &  M.  341.  2  2  B.  &  A.  386. 

»  2  A.  &  E.  544.  4  Park.  Ins.  644. 
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sufficient  to  convince  them  that  the  party  died  before  *the  expira- 
tion  of  the  time  limited  in  the  policy  ;  adding,  that  if  they 
thought  it  so  doubtful  as  not  to  be  able  to  form  an  opinion,  the  defendant 
ought  to  have  their  verdict.  There  would  be  many  cases  in  which  such 
a  presumption  as  that  which  is  contended  for  would  materially  affect  the 
title  to  land,  and  would  yet  be  altogether  contrary  to  the  fact.  The 
courts  have  therefore  invariably  said,  that  there  is  no  presumption  as  to 
the  time,  although  there  is  as  to  the  fact,  of  the  death.  Here  no  evidence 
whatever  was  given  to  show  the  time  of  his  death. 

But  it  is  said,  and  the  learned  judge  so  expressed  his  opinion,  that,  as 
Sir  Evan  Nepean  took  as  purchaser  from  George  Knight,  his  possession 
was  not  adverse  so  long  as  it  was  uncertain  whether  Matthew  Knight 
was  alive  or  dead ;  that  is,  not  until  the  end  of  the  seven  years.  But 
the  certainty  of  his  death  does  not  exist  even  now,  although  the  courts 
may  presume  it  if  legal  proceedings  are  taken.  The  presumption  then 
made  is  this,  and  no  more, — that  he  died  at  some  time  within  the  first 
seven  years,  during  which  he  has  not  been  heard  of.  It  is  altogether 
immaterial,  that  Sir  Evan  Nepean's  possession  was  not  adverse  to  Mat- 
thew Knight,  the  tenant  for  life ;  the  moment  he  died,  the  possession 
became  adverse  to  his  remainderman.  The  right  of  entry  accrues  to  the 
remainderman,  under  such  circumstances,  as  soon  as  he  has  a  right  to 
treat  the  party  in  possession  as  a  trespasser — that  is,  immediately  on  the 
death  of  the  tenant  for  life.  The  question  is,  therefore,  identical  with 
the  former — when,  namely,  did  the  death  of  the  tenant  for  life  occur  ? 
The  statutes  of  limitations  themselves  contain  no  reference  to  the  doc- 
trine of  adverse  possession,  which  has  been  engrafted  by  the  courts  upon 
the  statute  21  Jac.  1,  c.  16.  That  statute  simply  enacts,  "that  no 
*person  or  persons  shall  make  any  entry  into  any  lands,  &c.,  but 
within  twenty  years  next  after  his  or  their  title,  which  shall  *•  *" 
first  descend  or  accrue  to  the  same,  and  in  default  thereof  such  persons  so 
not  entering  and  their  heirs,  shall  be  utterly  excluded  and  disabled  from 
such  entry  after  to  be  made." 

In  the  case,  then,  of  the  tenancy  of  a  particular  estate,  with  an  estate 
of  remainder,  when  does  the  remainderman's  title  accrue  to  him  ?  Un- 
doubtedly at  the  death  of  the  tenant  of  the  particular  estate.  Suppose 
Matthew  Knight  died  in  1808,  had  not  the  remainderman  full  right  then 
to  enter  ?  The  question  is  not  whether  the  remainderman  acquiesced  in 
a  continuance  of  the  possession  under  the  tenant  for  life ;  that  would  be 
a  question  for  the  jury.  The  recent  act  for  the  limitation  of  actions,  3 
&  4  Will.  4,  c.  27,  does  not  alter  the  case.  The  second  section  enacts, 
that  after  the  31st  December  1833,  "  no  person  shall  make  an  entry  of 
distress,  or  bring  an  action  to  recover  any  land  or  rent,  but  within  twenty 
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years  next  after  the  time  at  which  the  right  to  make  such,  entry  or  distress, 
or  to  bring  such  action,  shall  have  first  accrued  to  some  person  through 
whom  he  claims;  or  if  such  right  shall  not  have  accrued  to  any  person 
through  whom  he  claims,  then  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued  to  the  person  making  or  bringing  tJie  same."  And 
the  5th  section  declares,  that  when  the  estate  or  interest  claimed  shall 
have  been  an  estate  or  interest  in  reversion  or  remainder,  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  when  it  became  an  estate 
or  interest  in  possession.  Here  the  right  of  entry  accrued,  and  the  estate 
vested  in  possession,  on  the  death  of  the  tenant  for  life.  The  whole 
*5921  case'  therefore,  resolves  itself  into  the  same  question  *which  was 

determined  by  the  Court  of  King's  Bench — when  did  that  death 
happen  ?  No  doubt  some  acts  of  the  party  in  remainder  may  prevent 
the  possession  under  the  tenant  for  life  from  being  adverse  to  himself,  as 
in  the  case  of  a  void  lease  for  years  by  the  tenant  for  life,  and  receipt  of 
rent  under  it  by  the  remainderman  :  Roe  d.  Brune  v.  Prideau,1  Denn  v. 
Rawlings;2  and  so  of  other  acts  showing  a  recognition  of  the  contin- 
uance of  possession ;  but  if  no  such  act  be  shown,  the  occupation  is 
adverse  from  the  death  of  the  tenant  for  life.  If  the  possession  here 
was  not  adverse,  Sir  Evan  Nepean  was  tenant  to  Paul  Slade  Knight, 
otherwise  there  has  been  a  disseisin.  If  any  such  presumption  could 
arise,  it  was  for  the  jury ;  but  it  could  not,  because  Sir  Evan  Nepean 
was  clearly  claiming  in  his  own  right,  at  all  events  from  the  death  of 
Matthew  Knight.  The  doctrine  of  adverse  possession  was  adopted  on 
the  principle  that  the  right  of  entry  did  not  accrue  until  the  occupation 
of  the  land  became  no  longer  permissive,  as  in  the  case  of  landlord  and 
tenant,  or  of  trustee  and  cestui  que  trust.  So,  in  the  case  of  a  joint 
tenancy  or  tenancy  in  common ;  though  each  party  has  a  right  to  come 
upon  the  land,  he  has  no  right  of  entry  to  make  a  demise  to  the  exclu- 
sion of  the  other  party.  So  also  the  mortgagor,  being  in  possession 
with  the  consent  of  the  mortgagee,  in  whom  the  legal  estate  is  vested,  is 
his  tenant :  Partridge  v.  Bere,3  Hall  v.  Doe  d.  Surtees.4  Here  it  is  clear 
there  was  no  occupation  by  the  consent  of  the  remainderman.  In  Doe 
d.  Parker  v.  Gregory,5  where  a  widow,  tenant  for  life  of  lands  settled 
upon  her  by  a  deceased  husband  by  way  of  jointure,  married  again,  and 
levied  a  fine  of  the  lands  jointly  with  her  second  husband,  and  died,  and 
the  husband  held  for  more  than  twenty  years  after  her  death,  it  was  held 
*5931  *^at  kis  possession  was  adverse  against  the  reversioner  after  her 

death,  although  he  had  originally  come  into  possession  lawfully, 

i  10  East  158.  «  Id.  261.  *  5  B.  &  A.  604. 

*  Id.  687.  •  2  A.  &  E.  14  ;  4  Nev.  &  M.  308. 
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because  he  could  have  been  treated  as  a  trespasser  immediately  on  the 
wife's  death.  Suppose  it  were  necessary  to  plead  the  Statute  of  Limita- 
tions specially,  what  would  the  party  have  to  prove  under  it  ? — that  his 
right  of  entry  accrued  within  twenty  years.  The  question,  therefore, 
whether  the  possession  was  adverse  to  the  tenant  for  life  or  not,  is  imma- 
terial ;  since  the  plaintiff's  right  of  entry  accrued,  and  his  estate  vested 
in  possession  on  the  death  of  the  tenant  for  life.  If,  on  the  other  hand, 
the  question  as  to  adverse  possession  has  reference  to  a  possession  adverse 
as  against  the  remainderman  only,  that  was  a  question  for  the  jury:  but 
there  was  no  fact  from  which  to  infer  that  it  was  permissive. 

The  Attorney-  General,  contra. — The  consequence  of  determining  both 
the  points  in  this  case  against  the  lessor  of  the  plaintiff  will  necessarily 
be,  that  his  time  for  bringing  an  ejectment  is  abridged  to  thirteen  years 
instead  of  twenty.  He  could  not  bring  it  until  the  end  of  seven  years 
after  May  1807  ;  if  he  had  laid  his  demise  earlier  than  May  1814,  he 
must  have  inevitably  failed  on  this  evidence,  because  the  presumption  of 
the  fact  of  the  death  had  not  yet  arisen.  The  plaintiff  is,  however,  it  is 
submitted,  entitled  to  judgment  on  both  points. 

First,  as  to  the  question  of  adverse  possession : — This  case  does  not 
fall  within  the  statute  3  &  4  Will.  4,  c.  27.  The  enactments  of  that 
statute  had  for  their  object  to  get  rid  of  the  uncertainty  as  to  the  law  of 
adverse  possession,  which  formed  so  great  an  impediment  in  the  tracing 
of  titles.  But  the  fifteenth  section  saved  this  case  from  the  operation 
of  the  previous  sections,  giving  the  further  period  of  five  years,  during 
*  which  the  doctrine  of  adverse  possession  was  to  remain  as  before. 
(PATTESON,  J. — That  is  where  the  possession  was  not  adverse  at 
the  passing  of  the  act.)  It  is  retrospective  through  the  whole  past  period, 
and  gives  five  years  more  for  the  purpose  of  bringing  ejectment.  Then, 
how  did  this  case  stand  under  the  old  law  ?  Matthew  Knight,  the  tenant 
for  life,  having  become  bankrupt,  his  assignees  convey  his  interest  to 
George  Knight ;  he  mortgages  to  Travers,  and  Travers  assigns  his  mort- 
gage to  Sir  Evan  Nepean,  who  becomes  possessed  of  the  equity  of 
redemption  as  well  as  of  the  mortgage  term.  Sir  Evan  Nepean,  there- 
fore, represented  George  Knight,  who  represents  Matthew.  Then,  with 
regard  to  the  actual  possession  :  George  Knight  occupied  the  premises 
till  December  1807 ;  Way  (the  tenant  under  Travers)  succeeded,  and 
held  till  1814 ;  then  came  in  the  tenant  of  Sir  Evan  Nepean.  It  might  be 
contended  that,  at  the  time  when  the  3  &  4  Will.  4,  c.  27,  passed,  there 
had  been  no  adverse  possession  at  all.  Where  the  possession  is  at  first 
lawful  by  the  party's  entering  in  his  own  right,  it  does  not  become 
unlawful  by  his  continuance  in  possession  after  the  period  when  he  is  in 
possession  by  right.  In  Doe  v.  Gregory,  the  husband  did  not  pretend  to 
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hold  under  his  wife :  he  did  not  come  in  lawfully  by  right.  (PATTESON, 
J. — The  whole  of  that  case  is,  that  there  may  be  an  unlawful  possession, 
which  does  not  amount  to  a  disseisin.)  There  must  be  an  ouster,  an 
intention  to  disseise,  otherwise  there  is  no  disseisin ;  and  it  has  been 
always  held  that  the  statute  of  21  Jac.  1  does  not  begin  to  run  until 
after  an  ouster  or  disseisin.  The  most  familiar  example  is  where  there 
are  two  sons,  and  the  younger  enters  and  keeps  possession ;  the  statute 
does  not  run  against  the  elder  unless  he  is  actually  ousted  or  disseised : 
*5951  ^ea(*ing  v-  Royston.1  In  Doe  *d.  Burrell  v.  Perkins,2  tenant  for 
life  leased  for  her  life,  and  died  in  1799,  and  the  lessee  continued 
in  possession  without  payment  of  rent  till  his  death  in  1805,  when  his 
son  took  possession,  and  continued  without  payment  of  rent,  and  in 
1807  levied  a  fine  with  proclamations ;  it  was  held  that  the  remainder- 
man in  fee  might  maintain  ejectment  against  him  without  an  actual  entry 
to  avoid  the  fine,  or  a  notice  to  determine  the  tenancy. 

Lord  Ellenborough  said,  "  In  order  to  constitute  a  title  by  disseisin, 
there  must  be  a  wrongful  entry  ;  but  here  has  been  no  wrongful  entry, 
but  only  a  wrongful  continuance  of  the  possession,  therefore  there  was 
no  disseisin."  (PATTESON,  J. — The  point  of  adverse  possession,  as 
distinguished  from  disseisin,  did  not  arise  there,  before  the  ejectment  was 
brought  within  twenty  years  of  the  death  of  the  tenant  for  life.)  But 
the  doctrine  laid  down  went  to  the  extent  that  it  might  have  been  brought 
even  beyond  the  twenty  years ;  the  validity  of  the  fine  depended  on  the 
question,  whether  the  possession  was  adverse  or  not ;  and  it  was  held 
that  neither  by  right  nor  by  wrong  the  conusor  had  anything  in  the 
premises.  The  case  is  altogether  at  variance  with  the  argument  on  the 
other  side  that  the  Statute  of  Limitations  always  begins  to  run  from 
the  time  when  the  original  right  of  entry  accrues.  The  same  general 
doctrine,  that  where  the  original  entry  is  lawful,  the  mere  continuance 
of  possession  does  not  make  it  adverse,  is  laid  down  in  many  other 
cases :  Hall  v.  Doe  d.  Surtees,3  Doe  d.  Colclough  v.  Hulse,4  Doe  d.  Sou- 
ter  v.  Hull,5  Doe  d.  Smith  v.  Pike,6  Doe  d.  Roifey  v.  Harbrow.7 
The  case  of  Doe  d.  Foster  v.  Scott,8  which  was  cited  at  the  trial 
as  an  authority  the  other  way,  turned  merely  on  the  construction 
*5951  °^  a  Srant  °f  copyholds.  On  these  authorities  *if  Sir  Evan 
Nepean  entered  rightfully,  as  the  purchaser  of  Matthew 
Knight's  life  estate,  without  any  intention  to  disseise,  his  continuance 
in  possession  did  not  make  the  statute  begin  to  run.  There  would  be 
no  pretence  for  considering  George  Knight's  possession  adverse,  if  he 

i  Salk.  423.  2  3  M.  &  S.  271. 

3  5  B.  &  A.  687  ;  1  D.  &  R.  340.  *  3  B.  &  C.  757  ;  5  D.  &  R.  650. 

*  2  D.  &  R.  38.  5  3  B.  &  Ad.  738  ;   1  N.  &  M.  385. 

1  3  A.  &  E.  68,  n.  ;   1  N.  &  M.  422.  «  4  B.  &  C.  706  ;  7  D.  &  R.  190. 
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himself  had  held  over ;  and  all  the  others  have  come  in  under  him.  And 
if  the  possession  of  Sir  Evan  Nepean  was  the  possession  of  Knight,  it 
followed  as  a  conclusion  of  law,  that  it  was  not  a  case  of  adverse  pos- 
session, and  there  was  nothing  to  be  left  to  the  jury.  Nor  could  Sir 
Evan's  possession  be  adverse,  that  is,  as  claiming  by  an  adverse  title, 
during  the  seven  years  while  it  was  uncertain  whether  Matthew  was 
dead.  It  is  clear  he  believed  him  alive  in  1808,  when  he  was  treating 
for  his  life  interest ;  and  it  is  equally  clear  he  never  set  up  any  pretence 
to  hold  adversely  to  the  remainderman. 

Secondly : — It  is  submitted  that  the  ordinary  presumption  of  law  is, 
that  a  party  lives  during  the  period  of  seven  years  after  he  was  last 
heard  of.  That  presumption  may  be  rebutted  by  circumstances — as  by 
proof  that  the  party  was  aged  or  infirm,  or  exposed  to  extraordinary 
peril ;  and  will  subsist  only  in  the  absence  of  any  circumstances  to 
rebut  it.  Thus,  in  Patterson  v.  Black,  there  was  a  storm,  and  probable 
shipwreck.  Watson  v.  King1  is  not  in  point,  because  Lord  Ellenborough 
there  proceeded  on  the  rule  adopted  in  insurance  law,  that  a  vessel 
proved  to  have  sailed,  and  not  to  have  been  heard  of  for  several  years, 
may  be  considered  as  lost ;  and  there  is  no  other  decision  to  support  the 
judgment  of  the  Court  of  King's  Bench  in  the  present  case.  (VAUGHAN, 
B. — Is  not  the  presumption  rather  that  life  endures  through  the  seven 
years,  than  that  it  expires  within  the  seven  years,  according  to  Doe  d. 
George  v.  Jesson?2)  Lord  Ellenborough  *there  laid  it  down,  that 
"  the  presumption  of  the  duration  of  life,  with  respect  to  whom 
no  account  can  be  given,  ends  at  the  expiration  of  seven  years  from 
the  time  when  they  were  last  known  to  be  living."  It  is  most  conve- 
nient that  such  a  definite  period  should  be  fixed ;  it  draws  the  line  dis- 
tinctly, and  prevents  confusion  ;  and  the  analogy  with  the  several  statutes 
by  which  such  a  period  is  limited  is  then  complete. 

Against  the  lessor  of  the  plaintiff,  the  presumption  is  that  Matthew 
Knight  lived  seven  years  from  May  1807  ;  for  him,  the  presumption  is 
that  he  lived  no  longer.  If  it  be  otherwise,  this  absurdity  follows  :  if 
this  ejectment  had  been  brought  within  twenty  years  from  May  1807,  it 
is  admitted  it  might  have  been  sustained  ;  but  if  it  had  been  brought 
within  seven  years  from,that  period,  the  plaintiff  must  have  been  non- 
suited. The  law  presumes  that  the  party  lives  seven  years,  therefore 
the  action  cannot  be  brought  sooner :  and  that  he  died  at  the  end  of 
seven  years,  therefore  it  may  be  brought  within  twenty  years  after.  The 
demise  might  be  laid  the  very  day  after  the  expiration  of  the  seven 
years,  but  not  earlier.  The  question  is,  is  not  the  same  presumption  to 
be  made  as  to  the  limitation,  as  is  made  as  to  the  commencement,  of  the 
»  1  Stark.  N.  P,  C.  121.  2  6  East  80. 
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action  ?  (PATTESON,  J. — It  does  not  appear  to  me  to  be  a  matter  of 
analogy  merely  to  the  stat.  of  19  Car.  2,  c.  6  ;  that  seems  to  me  to  be 
the  governing  statute  on  this  very  subject.)  That  statute  enacts,  that 
where  cestui  que  vies  shall  absent  themselves  by  the  space  of  seven  years 
together,  they  shall  be  accounted  as  naturally  dead — that  is,  at  the  expi- 
ration of  the  seven  years.  ( COLERIDGE,  J. — The  preamble  shows  that 
the  inconvenience  to  be  remedied  was  only  the  inability  to  prove  the 
death.)  Rex  v.  Inhabitants  of  Harborne1  is  distinguishable ;  it  only 
*rqo-i  shows  that  *the  law  will  presume  that  life  continues  for  twenty- 
five  days.  (PATTESON,  J.,  referred  to  Rex  v.  Twyning.2  There 
there  were  conflicting  presumptions ;  but  the  Court  admitted  the  exist- 
ence of  the  presumption  that  life  continues  for  seven  years.  The  dicta 
of  the  judges,  and  the  convenience  of  the  case,  are  in  favor  of  the  de- 
cision now  contended  for,  because  otherwise  the  period  of  limitation  will 
inevitably  be  abridged  in  all  such  cases  to  thirteen  years ;  and  what 
inconvenience  is  there,  on  the  other  hand,  in  holding  that  such  a  pre- 
sumption shall  stand  until  the  contrary  is  proved  ?  (Lord  DENMAN,  C. 
J. — Is  it  quite  clear  that  the  late  statute  does  not  apply  ?)  It  does  not 
apply,  for  two  reasons :  first,  it  is  retrospective ;  secondly,  this  possession 
was  not  adverse.  The  right  construction  of  s.  15  is,  that  five  years  are 
given  if  the  party  needs  it.  (PATTESON,  J. — The  direction  I  meant  to 
give  was,  that  at  all  events  the  possession  was  not  adverse  until  the  pre- 
sumption of  the  fact  of  death  arose ;  I  certainly  should  not  have  taken 
upon  myself  to  decide,  without  leaving  it  to  the  jury,  that  there  had 
been  no  adverse  possession  at  all.) 

THE  COURT  (Sir  W.  Follett  not  being  present)  called  on 
Barstow,  in  reply. — The  argument  on  the  other  side  ranges  itself  under 
two  heads : — First,  whether  the  onus  of  proving  the  time  of  death  lay 
on  the  lessor  of  the  plaintiff;  secondly,  whether  he  has  satisfied  it  or 
not.  The  test  of  the  first  point  is,  by  supposing  a  plea  putting  in  issue 
whether  the  plaintiff's  right  accrued  within  twenty  years  or  not.  He 
must  prove  all  the  facts  which  are  necessary  to  make  out  his  affirmative. 
At  what  point  does  the  Attorney- General  say  the  possession  became  wrong- 
ful ?  It  must  be  so  at  the  time  of  ejectment  brought ;  but  he  says  it  was 
*5991  *riShtful  at  first-  The  argument  goes  to  the  extent  that  the 
possession  has  never  been  adverse  at  all ;  if  so,  the  ejectment 
cannot  be  maintained  at  all.  The  cases  cited  on  the  other  side  are  dis- 
tinguishable. Reading  v.  Royston,  need  not  be  disputed ;  because  ad- 
verse possession  for  twenty  years  is  evidence  of  an  ouster  or  disseisin. 
In  Doe  v.  Perkins,  the  fact  of  an  adverse  possession  is  not  stated  at  all ; 
the  case  did  not  turn  on  the  Statute  of  Limitations,  but  on  the  effect  of 

1  2  A.  &  E.  540  ;  4  N.  &  M.  341.  2  2  B.  &  A.  386. 
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a  fine,  and  no  sufficient  time  had  elapsed  from  which  to  infer  a  disseisin. 
The  distinction  was  there  taken  between  a  disseisin  and  adverse  posses- 
sion. It  may  be  that  the  defendant  has  no  title ;  but  the  question  also 
occurs,  whether  the  plaintiff  has  a  right  to  bring  his  action,  not  being 
barred  by  the  lapse  of  time.  Hall  v.  Doed.  Surtees  proceeded  altogether 
on  the  peculiar  condition  of  mortgagor  and  mortgagee,  which  is  an 
anomalous  case,  and  cannot  aid  the  argument  on  any  other  question. 

In  Doe  d.  Colclough  v.  Hulse,  the  sole  consideration  was,  whether, 
under  the  circumstances,  the  possession  was  adverse  until  the  death  of  a 
particular  party,  the  ejectment  being  brought  within  twenty  years  after 
that  event.  Here  it  is  agreed  that  the  right  dates  from  the  death  :  but 
the  difficulty  is  to  fix  the  death.  In  Doe  d.  Souter  v.  Hull,  all  that  the 
court  decided  was,  that  under  the  circumstances  it  was  a  case  of  tenancy 
by  sufferance,  and  not  of  adverse  possession  at  all.  So  also  in  Doe  d. 
Roffey  v.  Harbrow,  the  adverse  possession  was  negatived  by  the  particu- 
lar facts  of  the  case.  But  the  present  case  does  fall  within  the  3  &  4 
Will.  4,  c.  27,  and  is  not  within  the  exception  in  s.  15,  which  applies 
only  where  the  possession  was  not  previously  adverse.  And  the  plaintiff 
must  prove  positively  that  he  is  not  barred  by  the  lapse  of  time,  and  has 
no  right,  *by  a  prirn&  facie  case,  to  shift  the  onus  to  the  other  r*£AA 
party. 

With  respect  to  the  other  question,  there  is  no  sufficient  authority  for 
the  existence  of  the  presumption  that  life  endures  for  seven  years.  Even 
if  the  question  be  doubtful,  the  conclusion  must  be  against  the  lessor  of 
the  plaintiff.  In  the  cases  referred  to,  relating  to  insurance,  the  precise 
time  of  the  death  was  not  material :  if  the  action  had  been  brought  more 
than  six  years  after  the  sailing  of  the  ship,  and  there  had  been  a  plea  of 
the  Statute  of  Limitations,  those  cases  would  have  been  analogous.  In 
Doe  v.  Jesson,  it  was  put  to  the  jury  to  fix  the  time  as  well  as  the  fact 
of  death,  and  they  fixed  it  within  a  period  which  excluded  the  seven 
years,  and  answered  the  purposes  of  the  cause.  The  whole  question  is, 
is  there  any  absolute  presumption  of  law — can  it  be  stated  as  a  legal  pro- 
position that  the  court  must,  independently  of  particular  circumstances, 
infer  that  life  endures  for  the  seven  years,  and  then  expires?  The 
necessity  for  the  statutes  referred  to  shows  that  there  was  no  such  rule 
at  common  law ;  and  the  19  Car.  2,  c.  6,  only  supplies  the  proof  of  the 
fact  of  death.  Cur.  adv.  vult. 

In  Trinity  Vacation,  the  judgment  of  the  Court  was  delivered  by 
Lord  DENMAN,  C.  J. — The  lessor  of  the  plaintiff  claimed  as  grantee 

in  reversion  of  a  copyhold  estate  on  the  death  of  Matthew  Knight. 

Matthew  Knight  went  to  America  in  December  1806,  or  early  in  1807, 
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and  the  last  account  that  was  heard  of  him  was  by  a  letter  written  by 
him  from  Charleston,  which  was  received  in  England  in  May  1807.  The 
declaration  in  this  cause  was  served  on  the  18th  January  1834. 
*  At  the  trial,  evidence  was  given  to  show  that,  the  defendant 
came  into  possession  as  a  purchaser  of  the  interest  of  George 
Knight,  who  held  for  the  life  of  Matthew  Knight. 

Two  questions  arose.  First,  whether  the  lessor  of  the  plaintiff  was 
bound  to  give  some  evidence  as  to  the  precise  time  of  Matthew  Knight's 
death,  in  order  to  show  that  he  had  brought  this  action  within  twenty 
years  of  his  death :  or  whether  the  presumption  of  his  being  alive  con- 
tinued to  the  last  moment  of  the  seven  years  since  he  was  last  heard  of, 
when  the  law  presumes  that  he  was  dead,  and  which  was  within  twenty 
years  next  before  the  commencement  of  the  action.  Secondly,  whether 
on  the  supposition  that  the  defendant  came  in  as  a  purchaser  of  George 
Knight's  interest,  there  had  been  twenty  years'  adverse  possession  as 
against  the  lessor  of  the  plaintiff. 

The  learned  judge  told  the  jury  it  was  incumbent  on  the  lessor  of  the 
plaintiff  to  prove  that  Matthew  Knight  was  actually  alive  within  twenty 
years  before  the  commencement  of  the  action,  and  that  he  had  not 
proved  that  fact  by  merely  showing  that  seven  years  since  he  was  last 
heard  of  expired  within  twenty  years  next  before  the  commencement  of 
the  action ;  on  which  the  counsel  for  the  lessor  of  the  plaintiff  tendered  a  bill 
of  exceptions.  The  learned  judge  also  told  the  jury,  that  if  they  were  of 
opinion  that  the  defendant  took  as  purchaser  of  the  interest  of  George 
Knight,  his  possession  had  not  been  adverse  for  twenty  years,  because 
it  could  not  be  adverse  as  long  as  it  was  uncertain  whether  Matthew 
Knight  was  alive  or  not,  which  was  up  to  May  1814.  Upon  this  the 
counsel  for  the  defendant  tendered  a  bill  of  exceptions.  The  jury  found 
that  it  was  not  proved  that  Matthew  Knight  was  alive  within  twenty 

*609~1   years'  *kut  tnat  ^  ^  not  aPPear  tnat   there  was  an  adverse 
possession  of  twenty  years  ;  and  under  the  learned  judge's  direc- 
tion, they  found  their  verdict  for  the  lessor  of  the  plaintiff. 

It  seems  the  statute  of  the  3  &  4  Will.  4,  c.  27,  was  not  averted  to  at 
the  trial,  but  only  on  the  case  being  argued  before  the  court.  We  are 
all  clearly  of  opinion  that  the  second  and  third  sections  of  that  act 
(which  came  into  operation  on  the  first  of  January  1834,  seventeen  days 
before  this  action  was  commenced)  have  done  away  with  the  doctrine  of 
non-adverse  possession,  and  except  in  cases  falling  within  the  fifteenth 
section  of  the  act,  the  question  is,  whether  twenty  years  have  elapsed 
since  the  right  accrued,  whatever  be  the  nature  of  the  possession. 
The  right  of  entry  in  this  case  accrued  on  the  death  of  Matthew 
Knight.  Then,  as  the  first  and  second  questions  were  identical,  the 
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learned  judge  was  wrong  in  putting  any  distinct  and  separate  question 
to  the  jury  on  the  nature  of  the  possession,  unless  the  case  be  within 
the  fifteenth  section. 

Now,  that  section  applies  only  where  the  possession  was  not  adverse, 
according  to  the  former  state  of  the  law,  at  the  time  of  the  passing  of 
the  act — that  is,  the  24th  July  1833.  If  that  point  had  been  raised  at 
the  trial,  it  is  plain  the  jury  would  have  been  satisfied  that  the  possession 
was  adverse  on  the  24th  July  1833  ;  for  we  know  by  the  report  of  Doe 
d.  Knight  v.  Nepean,  that  an  action  had  been  brought  and  tried  between 
the  same  parties  some  time  before  that  date.  Whether,  therefore,  the 
learned  judge  took  a  right  view  of  the  defendant's  possession  or  not, 
under  the  former  state  of  the  law,  is  immaterial  ;  the  3  &  4  Will.  4, 
c.  27,  applies  to  the  case,  and  the  direction  in  respect  of  which  the 
*defendant's  bill  of  exceptions  was  tendered  was  therefore  r*gQQ 
wrong. 

Still  it  is  necessary  to  determine  the  first  and  principal  point  in  the 
case,  because,  if  the  learned  judge's  direction  was  also  wrong  as  to  that 
the  lessor  of  the  plaintiff  would  be  entitled  to  retain  the  verdict,  although 
he  obtained  it  on  another  ground.  The  court  is  therefore  called  on  to 
review  the  decision  of  the  Court  of  Queen's  Bench  in  Doe  v.  Nepean. 
The  doctrine  there  laid  down  is,  that  where  a  person  goes  abroad,  and  is 
not  heard  of  for  seven  years,  the  law  presumes  the  fact  that  such  person 
is  dead,  but  not  that  he  died  at  the  beginning  or  the  end  of  any  particu- 
lar period  during  those  seven  years  ;  that  if  it  be  important  to  any  one 
to  establish  the  precise  time  of  such  person's  death,  he  must  do  so  by 
evidence  of  some  sort,  to  be  laid  before  the  jury  for  that  purpose,  beyond 
the  mere  lapse  of  seven  years  since  such  person  was  last  heard  of. 

After  fully  considering  the  argument  at  the  bar,  we  are  all  of  opinion 
that  the  doctrine  so  laid  down  is  correct.  It  is  conformable  to  the  pro- 
visions of  the  statute  of  James  I.  relating  to  bigamy,  more  particularly 
to  the  statute  19  Car.  2,  c.  6,  relating  to  this  very  matter,  the  words  of 
which  distinctly  point  at  the  presumption  of  the  fact  of  death,  but  not 
at  the  time :  it  is  conformable  also  to  decisions  on  questions  of  bigamy, 
and  on  policies  of  insurance,  and  it  is  supported  and  confirmed  by  the 
case  of  Rex  v.  Inhabitants  of  Harborne.  It  is  true,  the  law  presumes 
that  a  person  shown  to  be  alive  at  a  given  time  remains  alive  until  the 
contrary  be  shown,  for  which  reason  the  onus  of  showing  the  death  of 
Matthew  Knight  lay  in  this  case  on  the  lessor  of  the  plaintiff.  He  has 
shown  the  death  by  proving  the  absence  of  *Matthew  Knight, 
and  his  not  having  been  heard  of  for  seven  years  :  whence  arises,  L 
at  the  end  of  those  seven  years,  another  presumption  of  law,  namely, 
that  he  is  not  then  alive :  but  the  onus  is  also  cast  on  the  lessor  of  the 
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plaintiff  of  showing  that  he  has  commenced  his  action  within  twenty 
years  after  his  right  of  entry  accrued,  that  is,  after  the  actual  death  of 
Matthew  Knight.  Now,  when  nothing  is  heard  of  a  person  for  seven 
years,  it  is  obviously  a  matter  of  complete  uncertainty  at  what  point  of 
time  in  those  seven  years  he  died ;  of  all  the  points  of  time  the  last  day 
is  the  most  improbable,  and  most  inconsistent  with  the  ground  of  pre- 
suming the  fact  of  death.  That  presumption  arises  from  the  great  lapse 
of  time  since  the  party  has  been  heard  of;  because  it  is  considered  extra- 
ordinary, if  he  was  alive,  that  he  should  not  be  heard  of.  In  other 
words,  it  is  presumed  that  his  not  being  heard  of  has  been  occasioned  by 
his  death,  which  presumption  arises  from  the  considerable  time  that  has 
elapsed.  If  you  assume  that  he  was  alive  on  the  last  day  but  one  of  the 
seven  years,  then  there  is  nothing  extraordinary  in  his  not  having  been 
iheard  of  on  the  last  day  ;  and  the  previous  extraordinary  lapse  of  time, 
•during  which  he  was  not  heard  of,  has  become  immaterial  by  reason  of 
•the  assumption  that  he  was  living  so  lately.  The  presumption  of  the 
fact  of  death  seems,  therefore,  to  lead  to  the  conclusion  that  death  took 
place  some  considerable  time  before  the  expiration  of  the  seven  years. 

It  is  true,  the  doctrine  will  often  practically  limit  the  time  for  bring- 
ing the  action  of  ejectment  in  such  cases;  and  circumstances  may  be 
-supposed,  as  of  a  lease  for  seven  years,  commencing  on  the  death  of  A., 
or  of  a  promissory  note  payable  two  months  after  A.'s  *death, 
-J  and  many  other  cases  which  might  be  put,  in  which  it  would  be 
difficult  to  carry  into  effect  certain  contracts,  or  to  have  remedies  for  the 
breach  of  them,  if  the  parties  interested,  instead  of  making  inquiry 
respecting  the  person  on  whose  life  so  much  depended,  chose  to  wait  for 
the  legal  presumption.  Such  inconveniences  may  no  doubt  arise,  but 
they  do  not  warrant  us  in  laying  down  a  rule  that  the  party  shall  be 
presumed  to  have  died  on  the  last  day  of  the  seven  years,  which  would 
manifestly  be  contrary  to  the  fact  in  almost  all  instances.  No  such  rule 
is  enacted  by  the  statute,  nor  is  any  one  authority  adduced  in  which  any 
such  rule  has  been  laid  down. 

It  is  not  necessary  to  make  any  election  between  the  beginning  of 
seven  years  and  the  end  of  them,  and  the  period  to  which  the  death 
should  be  referred,  as  seems  at  one  time  to  have  been  assumed.  We 
adopt  the  doctrine  of  the  Court  of  King's  Bench,  that  the  presumption 
of  law  relates  only  to  the  fact  of  death,  and  that  the  time  of  death,  when- 
•ever  it  is  material,  must  be  a  subject  of  distinct  proof. 

For  these  reasons,  we  are  of  opinion  that  the  learned  judge's  direction 
to  the  jury,  in  respect  of  which  the  lessor  of  the  plaintiff  tendered  a 
bill  of  exceptions,  was  correct,  and  that  the  verdict  ought  to  have  been 
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found  for  the  defendant ;  but  as  we  cannot  order  it  to  be  so  entered  the 
result  is  that  the  verdict  found  for  the  lessor  of  the  plaintiff  must  be  set 
aside,  and  a  venire  de  novo  awarded. 

Venire  de  novo  awarded. 


'TAYLOR  d.  ATKINS  *.  HORDE. 


HIL..— 30  GEO.  2,  IN  B.  R  ET  DOM.  PROG, 

[REPORTED  1  BURR.  60.] 
Adverse  possession  before  Slot.  3  &  4  W.  4,  c.  27. 

IN  ejectment  brought  in  Michaelmas  Term,  1752,  by  John  Atkyns, 
Esq.  (in  the  name  of  Cyprian  Taylor)  against  Robert  Atkyns,  Esq.,  the 
heir-at  law  and  others  ;  upon  the  general  issue  pleaded,  and  issue  joined 
thereof  and  tried  at  the  bar  of  this  court  the  jury  find  a  special  verdict ; 
which  was  in  substance  as  follows  : — 

That  Sir  Robert  Atkyns  the  elder,  Knight  of  the  Bath,  on  8th  June, 
1669,  was  (amongst  divers  other  messuages,  lands,  tenements,  &c.,  in 
Gloucestershire),  seised  in  fee  of  the  manor  of  Lower  Swell  and  the 
other  premises  in  question ;  and  being  so  seised,  made  and  executed 
three  several  indentures  (which  are  set  out  in  the  special  verdict),  one 
of  which  is  dated  on  the  llth  and  the  two  others  on  the  12th  of  June 
1669. 

By  one  of  these  indentures,  which  was  dated  on  the  12th  of  June 
1660,  (which  the  counsel  on  both  sides,  for  distinction's  sake  called  the 
lesser  deed,)  made  between  Sir  Edward  Atkyns,  Knt.,  one  of  the  Barons  of 
*the  Exchequer,  Sir  Robert  Atkyns,  Knight  of  the  Bath,  Solici- 
tor  General  to  the  Queen,  and  son  and  heir  apparent  of  the  said 
Sir  Edward,  and  Dame  Mary  (wife  of  the  said  Sir  Robert)  Atkyns,  of 
the  one  part ;  and  Sir  Edward  Carteret,  Knt.,  and  John  Lowe,  gentle- 
man, of  the  other  part ;  it  is  witnessed  that  in  consideration  of  a  mar- 
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riage  thentofore  had  and  solemnized  between  the  said  Sir  Roberc  Atkyns 
and  Dame  Mary  his  wife,  and  of  her  releasing  and  acquitting  a  former 
jointure  to  her  made  before  marriage,  and  of  a  new  provision  to  be  had 
and  made  for  her  the  said  Dame  Mary,  for  and  in  the  nature  of  a  joint- 
ure, in  bar  and  recompense  of  her  dower  and  thirds  at  the  common  law, 
in  case  she  should  happen  to  survive  and  outlive  the  said  Sir  Robert 
Atkyns  her  husband,  he  the  said  Sir  Robert  Atkyns  did  thereby  cove- 
nant and  grant  to  and  with  the  said  Sir  Edward  Carteret  and  John 
Lowe,  that  he  the  said  Sir  Edward  Atkyns,  and  the  said  Sir  Robert 
Atkyns,  and  Dame  Mary  his  wife,  should  and  would,  before  the  end  of 
Michaelmas  term  then  next  ensuing,  levy  and  acknowledge  before  the 
Justices  of  the  Court  of  Common  Pleas  at  Westminster,  one  or  more 
fine  or  fines  sur  conusance  du  droit  come  ceo,  &c.,  unto  the  said  Sir 
Edward  Carteret  and  John  Lowe,  with  proclamations,  of  the  said  manor 
of  Lower  Swell  and  the  other  premises  in  question  :  which  said  fine  or 
fines  so  as  aforesaid  or  in  any  other  sort  to  be  had.  levied,  and  executed 
of  the  said  manor  and  premises,  alone  or  together  with  any  other  lands, 
tenements,  or  hereditaments,  by  or  between  the  parties  to  the  said  in- 
denture, or  any  of  them,  alone  or  together  with  any  other  person  01 
persons,  were  to  be  and  enure,  and  were  thereby  declared  to  be  and 
enure,  as  to  the  said  manor  and  all  other  the  premises,  to  the  use  of  the 
said  Sir  Robert  Atkyns,  for  life,  without  impeachment  of  waste  ;  and 
*from  an(^  after  his  decease,  to  the  use  of  the  said  Dame  Mary 
for  life  for  her  jointure  and  in  bar  of  her  dower  ;  and  from  and 
after  the  decease  of  the  said  Sir  Robert  and  Dame  Mary,  to  the  use  of 
Sir  Robert  Atkyns,  Knt.,  son  and  heir  apparent  of  the  said  Sir  Robert, 
and  the  heirs  male  of  the  body  of  the  said  Sir  Robert  the  son,  on  the 
body  of  Lovis  Carteret  his  intended  wife  lawfully  to  be  begotten  ;  and 
for  default  of  such  issue,  to  the  use  of  the  right  heirs  of  the  said  Sir 
Robert  the  father  for  ever. 

And  the  said  Sir  Edward  Atkyns  and  Sir  Robert  the  father  did  by 
this  deed  covenant  with  the  said  Sir  Edward  Carteret  and  John  Lowe 
and  their  heirs,  that  in  case  any  defect  should  happen  in  the  said  fine 
and  that  assurance,  or  in  case  there  should  not  be  some  good  conveyance 
in  the  law  made  according  to  the  intent  of  that  indenture,  so  that  by 
reason  of  such  defect  or  failure  of  such  conveyance  and  assurance  in 
law,  the  said  manor  and  premises,  or  any  part  or  parcel  of  them,  should 
not,  before  the  30th  day  of  November,  then  next  ensuing,  be  sufficiently 
conveyed  according  to  the  intent  of  the  said  indenture,  then  they  the 
said  Sir  Edward  Carteret  and  John  Lowe  and  their  heirs,  and  all  and 
every  other  person  and  persons  and  their  heirs,  standing  or  being  seised, 
or  which  should  stand  or  be  seised  of  and  in  the  said  manor  or  premises, 
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should  and  would  from  time  to  time  and  at  all  times  from  thenceforth  for 
ever  stand  and  be  seised  of  and  in  the  said  manor  and  premises,  or  of  so 
much  and  such  part  and  parts  thereof  whereof  or  concerning  which  any 
such  defect  should  happen  to  be,  to  the  uses,  behoofs,  intents  and  pur- 
poses thereinbefore  declared,  limited  and  contained,  according  to  the 
true  intent  and  meaning  of  the  said  indenture,  and  to  none  other  use, 
intent  or  purpose  whatsoever. 

*0ne  other  of  these  three  indentures  was  a  lease,  dated  llth 
June  1669;  and  the  remaining  one  was  a  release,  dated  12th  June 
1669.  This  release  bore  the  very  same  date  with  the  deed  already  re- 
cited (called  the  lesser  deed);  and  the  counsel  on  both  sides  agreed  in 
calling  this  deed  of  release  (for  distinction's  sake)  the  greater  deed,  as 
this  contained  the  settlement  of  the  whole  estate. 

By  these  indentures  of  lease  and  release,  dated  llth  and  12th  June, 
1669,  the  release  being  tripartite,  and  made  between  the  said  Sir  Edward 
Atkyns,  the  said  Sir  Robert  the  father  and  Dame  Mary  his  wife,  Philip 
Sheppard,  Esq.,  Sir  Clement  Farnham,  Knt.,  and  Edward  Atkyns,  Esq. 
(second  son  of  Sir  Edward  Atkyns),  of  the  first  part ; — the  Right  Hon- 
orable Sir  George  Carteret,  Knt.  and  Bart.,  Vice- Chamberlain  of  His 
Majesty's  Household,  and  one  of  His  Majesty's  most  Honorable  Privy 
Council ;  the  said  Sir  Edward  Carteret  and  the  said  John  Lowe ;  the 
Right  Honorable  Edward  Montagu,  commonly  called  Lord  Hinchin- 
brooke  (son  and  heir  apparent  of  the  Right  Honorable  the  Earl  of  Sand- 
wich), Sir  Philip  Carteret,  Knt.  (son  and  heir  apparent  of  the  said  Sir 
George  Carteret),  and  Edward  Swift,  Esq.,  of  the  second  part ;  and  the 
said  Sir  Robert  Atkyns,  Knt.,  (the  son  and  heir  apparent  of  the  said  Sir 
Robert  Atkyns),  and  Lovis  Cartaret,  (one  of  the  daughters  of  the  said 
Sir  George  Carteret  and  of  Dame  Elizabeth  his  wife),  of  the  third  part; 
— it  is  witnessed  that  in  consideration  of  a  marriage  thentofore  had  and 
solemnized  between  the  said  Sir  Robert  Atkyns  the  father  and  Dame 
Mary  his  wife,  and  also  of  a  marriage  then  shortly  to  be  had  and  solem- 
nized between  the  said  Sir  Robert  Atkyns  the  son  and  the  said  Lovis 
Carteret,  and  of  the  sum  of  6500/.  paid  to  Sir  Robert  the  father  by  the 
said  Sir  George  Carteret  *for  the  marriage  portion  of  the  said 
Lovis  Carteret,  and  of  5s.  a  piece  to  the  said  Sir  Edward  Atkvns, 
Sir  Robert  Atkyns  the  father,  Philip  Sheppard,  Sir  Clement  Farnham, 
and  Edward  Atkyns,  paid  by  the  said  Sir  Edward  Carteret  and  John 
Lowe,  and  for  a  provision  to  be  had  and  made  to  and  for  the  same  Dame 
Mary  (wife  of  the  said  Sir  Robert  Atkyns  the  father,)  for  and  in  the 
nature  of  a  jointure,  in  bar  and  recompense  of  her  dower  and  thirds  at 
the  common  law  :  and  also,  for  a  provision  for  the  said  Lovis  Carteret, 
for  and  in  nature  of  a  jointure,  in  bar  and  recompense  of  her  dower  and 
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thirds  at  the  common  law  ;  and  for  settling  all  the  manors,  lands,  tene- 
ments and  hereditaments  thereinafter  mentioned,  to  the  several  and 
respective  uses,  upon  the  trusts,  to  the  intents  and  purposes,  and  with, 
under,  and  subject  to  the  provisoes,  declarations,  limitations  and  agree- 
ments thereinafter  declared;  the  said  Sir  Edward  Atkyns  and  Sir  Robert 
the  father  did  grant,  release  and  confirm  unto  the  said  Sir  Edward  Car- 
teret  and  John  Lowe,  and  their  heirs,  the  said  manor  of  Swell  and  other 
the  premises  in  question  (as  described  in  the  lesser  deed),  and  several 
other  manors,  lands  and  hereditaments  therein  mentioned,  to  hold  the 
said  manor  of  Swell  and  other  the  premises  in  question,  to  the  said  Sir 
Edward  Carteret  and  John  Lowe,  and  their  heirs,  to  the  several  uses 
therein  mentioned  ;  which  uses  (as  to  the  said  manor  of  Swell  and  other 
the  premises  in  question)  are  the  same  as  those  before  set  forth  in  the 
lesser  deed ;  viz  : — 

To  the  use  of  Sir  Robert,  the  father,  for  life,  without  impeachment 
of  waste ; 

Remainder,  as  to  the  said  premises  (except  timber  trees),  to  Dame 
Mary  for  life,  for  her  jointure,  and  in  bar  of  dower ; 

*  Remainder  to  Sir  Robert  the  son,  and  the  heirs  male  of  his 
body  by  the  said  Lovis  Carteret; 

Remainder  to  the  right  heirs  of  Sir  Robert  the  father. 

And  several  parts  of  the  estates  were  limited  thereby  to  Sir  Robert 
the  son  for  life:  remainder  to  trustees,  to  preserve  contingent  remain- 
ders ;  remainder  to  the  said  Lovis  Carteret  for  life,  for  her  jointure  and 
in  bar  of  dower,  and  upon  the  issue  of  the  said  intended  marriage,  in 
strict  settlement. 

In  which  indenture  of  lease  is  contained  a  proviso,  in  the  following 
words : — 

*'  Provided  always  that  it  shall  and  may  be  lawful  to  and  for  the  said 
Sir  Robert  Atkyns  the  father,  the  said  Sir  Robert  Atkyns  the  son,  and 
the  said  Lovis  Carteret  respectively,  when  they  are  or  shall  be  respect- 
ively seised  in  possession  of  the  freehold  of  such  of  the  premises  as  by 
virtue  of  and  according  to  the  limitations  aforesaid  are  respectively 
limited  to  them  for  their  respective  lives,  by  their  respective  deed  or 
deeds  in  writing  sealed  and  delivered  in  the  presence  of  two  or  more 
creditable  witnesses,  to  make  any  lease  or  demise,  leases  or  demises,  of 
all  or  any  of  the  said  premises  whereof  they  shall  be  so  respectively 
seised  in  possession  for  life  as  aforesaid,  (except  of  the  capital  messuage 
of  Sapperton  aforesaid,  and  the  said  lodge  in  Pinbury  Park  aforesaid,) 
unto  any  person  or  persons,  for  one,  two  or  three  lives  in  possession, 
reversion  or  remainder,  to  end  or  determine  upon  the  death  of  one,  two 
or  three  persons,  or  for  the  term  of  twenty-one  years  absolute;  so  as 
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there  be  not,  in  the  respective  premises,  or  any  part  thereof,  any  estate 
exceeding  the  term  or  time  of  three  lives,  or  twenty- one  years,  in  being 
at  the  same  time;  and  so  as  such  respective  leases  be  not  made  without 
impeachment  of  waste  ;  *and  so  as  the  usual  rents  of  such  of  the  r*gi  o 
premises  respectively,  as  shall  be  so  leased  or  demised  upon  fines, 
and  the  best  rents  that  can  reasonably  be  gotten  for  such  of  the  premises 
respectively  as  shall  be  so  leased  or  demised  without  fines,  be  respect- 
ively reserved  upon  every  such  respective  lease  or  leases,  demise  or 
demises,  to  be  payable  during  the  respective  terms  in  the  said  respective 
leases  or  demises  to  be  contained ;  anything  hereinbefore  contained  to 
the  contrary  notwithstanding." 

And  another  proviso  is  therein  also  contained,  in  the  following  words, 
viz. : — 

"  Provided  also  that  it  shall  and  may  be  lawful  to  and  for  the  said 
Robert  Atkyns  the  father,  at  any  time  or  times  during  his  natural  life, 
after  the  decease  of  the  said  Dame  Mary  his  wife,  by  any  writing  or 
writings  indented,  under  his  hand  and  seal,  testified  by  two  or  more 
witnesses,  to  grant,  assign,  limit  or  appoint  the  said  manor  of  Swell  In- 
ferior, alias  Nether  Swell,  and  the  lands,  tenements,  and  premises  in 
Swell  Inferior,  otherwise  Nether  Swell — Upper  Swell  and  Stowe  in  the 
Wold,  and  in  either  or  any  of  them,  or  such  parts  or  parcels  thereof  as 
he  shall  think  fit,  unto  or  to  the  use  of  such  woman  or  women  as  he  the 
said  Sir  Robert  Atkyns  the  father  shall  marry  or  take  to  wife  after  the 
decease  of  the  said  Dame  Mary  his  now  wife  ;  for  and  during  the  term 
of  the  natural  life  or  lives  of  such  wife  or  wives  only,  for  her  or  their 
jointure  or  jointures  ;  anything  herein  contained  to  the  contrary  thereof 
in  anywise  notwithstanding." 

And  by  another  proviso  in  this  deed,  the  like  power  is  given  to  Sir 
Robert  the  son,  "  to  make  a  jointure  of  all  or  any  of  the  lands  thereby 
limited  to  Lovis  Carteret  for  her  jointure,  or  any  future  wife  or  wives 
*whom  he  should  marry,  after  the  death  of  the  said  Lovis  Car- 
teret  without  issue." 

And  by  the  same  deed,  Sir  Robert  the  father  covenants  with  Sir  George 
Carteret,  that  Sir  Edward  Atkyns,  he,  and  Dame  Mary  his  wife,  would, 
before  the  end  of  Michaelmas  term  then  next,  levy  one  or  more  fine  or 
fines  sur  conusance  de  droit,  &c.,  with  proclamations,  of  the  premises 
contained  in  this  indenture,  unto  the  said  Sir  Edward  Carteret  and  John 
Lowe  ;  which,  it  was  thereby  declared,  should  be  and  enure  to  the  several 
and  respective  uses,  upon  the  trusts,  and  to  the  intents  and  purposes, 
and  with,  under  and  subject  to  the  provisoes,  declarations  and  agree- 
ments thereinbefore  declared,  limited,  and  expressed  concerning  the 
same.  And  reciting,  "  that  Sir  Clement  Farnham  and  Edward  Atkyna 


602  SMITH'S  LEADING  CASES. 

were  possessed  of  the  premises  in  question,  or  several  parts  thereof  for 
several  terms  of  years  then  in  being,  in  trust  for  Sir  Robert  the  father ;" 
it  was  thereby  declared  and  agreed  by  Sir  Robert  the  father,  that  Sir 
Clement  Farnham  and  Edward  Atkyns  should  stand  possessed  of  the 
premises  comprised  in  the  said  terms,  during  the  residue  thereof,  upon 
trust  and  to  the  use  and  benefit  of  the  person  or  persons  to  whom  the 
premises  (by  virtue  of  the  limitations  therein)  should  belong. 

The  jury  found  that  the  first  of  the  said  indentures  was  executed  by 
Sir  Edward  Atkyns,  Sir  Robert  Atkyns  the  father,  and  Dame  Mary,  his 
wife,  and  John  Lowe  ;  the  second  of  the  said  indentures  was  executed 
by  Sir  Edward  Atkyns.  Sir  Robert  the  father,  Philip  Sheppard,  Sir 
Clement  Farnham,  arid  Edward  Atkyns,  Esq. ;  and  the  said  indenture 
of  release,  by  Sir  Edward  Atkyns,  Sir  Robert  the  father,  Dame  Mary 
his  wife,  Sir  Clement  Farnham,  Edward  Atkyns,  Esq.,  Sir  George  Car- 
*6141  teret>  Sir  Philip  Carteret,  Edward  Swift,  *Sir  Robert  Atkyns 
the  son,  and  Lovis  Carteret ;  and  that  the  lease  for  a  year  was 
executed  before  the  release. 

That  in  Trinity  Term,  1669,  a  fine  was  levied  ;  wherein  the  said  Sir 
Edward  Carteret  and  John  Lowe  were  plaintiffs,  and  the  said  Sir  Edward 
Atkyns,  Sir  Robert  the  father,  and  Dame  Mary  his  wife,  deforciants,  of 
the  premises  in  question  (amongst  the  said  other  lands  contained  in  the 
greater  deed) :  but  no  fine  was  ever  levied  of  the  lands  contained  in  the 
little  deed  only. 

Afterwards,  on  the  6th  of  July  1669,  Sir  Robert  the  son  was  married 
to  the  said  Lovis  Carteret. 

Dame  Mary  (the  wife  of  Sir  Robert  the  father)  died  on  2d  March 
1680  :— 

After  which,  viz.  on  26th  April  1681,  Sir  Robert  the  father,  being 
seised  of  the  premises  in  question,  as  of  freehold,  for  the  term  of  his 
natural  life,  without  impeachment  of  waste  (and  being  then  on  the  point 
of  marrying  a  second  wife,  Mrs.  Ann  Dacres),  duly  executed  an  inden- 
ture under  his  hand  and  seal,  attested  by  three  witnesses,  bearing  date 
the  same  26th  of  April  1681,  and  made  between  himself  of  the  one 
part,  and  Sir  Robert  Dacres,  Knt.,  John  Dacres,  and  Ann  Dacres, 
spinster  (sister  of  Sir  Robert  Dacres  and  John  Dacres),  of  the  other 
part :  by  which  indenture,  (after  reciting  the  above-mentioned  inden- 
ture of  release  tripartite  of  the  12th  of  June  1669,  and  the  power  thereby 
reserved  "  for  the  said  Sir  Robert  Atkyns,  the  father,  after  the  death  of 
Dame  Mary,  to  limit  all  or  any  part  of  the  manor  and  premises  in  ques- 
tion, to  any  future  wife  or  wives  he  should  happen  to  marry,  for  the 
term  of  the  natural  life  or  lives  of  such  wife  or  wives  only,  for  her  or 
their  jointure  or  jointures")  it  is  witnessed  that  in  consideration  of  the 
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then  intended  *marriage  between  the  said  Sir  Robert  Atkyns  r*£ir 
the  father  and  the  said  Ann  Dacres,  and  of  her  marriage  por- 
tion, the  said  Sir  Robert  Atkyns  the  father,  in  pursuance  of  the  said 
power  to  him  reserved,  and  of  all  and  every  power  and  authority  what- 
soever, did  grant,  assign,  limit,  and  appoint  the  said  manor  of  Swell,  and 
other  the  premises  in  question,  unto  the  said  Ann  Dacres,  for  and  during 
the  term  of  her  natural  life,  for  her  jointure,  and  in  bar  and  recompense 
of  her  dower  and  thirds  at  the  common  law. 

On  the  28th  April   1681,   the  said  Sir  Robert  Atkyns  the   father 
married  the  said  Ann  Dacres. 

On  the  31st  May  1698,  Sir  Robert  Atkyns  the  father,  being  seised 
of  the  premises  in  question,  as  of  freehold  for  life,  without  impeachment 
of  waste,  executed  an  indenture  of  lease,  under  his  hand  and  seal, 
attested  by  three  witnesses,  dated  on  the  same  31st  day  of  May  1698, 
and  made  between  himself  of  the  one  part,  and  Thomas  Dacres,  Esq., 
Robert  Dacres,  Gent.,  and  John  Dacres,  Gent,  (the  three  sons  of  the 
before-named  Sir  Robert  Dacres,  Knt.,  and  nephews  of  Dame  Anne 
Atkyns,  then  wiffc  of  Sir  Robert  Atkyns  the  father,)  of  the  other  part. 
This  indenture  of  lease  recites  the  indenture  tripartite  of  release  of  the 
12th  of  June  1669:  whereby  Sir  Edward  Atkyns  and  Sir  Robert 
Atkyns  the  father  did  (amongst  other  lands)  grant,  release  and  confirm 
to  the  said  Sir  Edward  Carteret  and  John  Lowe,  and  their  heirs,  the  said 
manor  of  Swell  Inferior,  otherwise  Nether  Swell,  with  the  appurtenances, 
and  all  those  rents  of  assize  of  the  free  tenants  of  the  said  manor 
extending  to  one  halfpenny  and  one  pound  of  pepper  ;  and  all  the  rents 
of  customary  tenants  of  the  said  manor ;  and  the  capital  messuage  and 
farm  of  the  Bold ;  and  the  park  called  Swell  Park,  otherwise  Abbot's 
Wood:  and  all  and  all  *ma-nner  of  tenths  or  tithes  of  the  said 
park ;  and  the  barcary  or  sheep-house  called  Gannow,  and  the 
grounds  or  closes  of  meadow  or  pasture  adjoining  or  belonging  thereto  : 
and  the  water-mill  called  Bold  Mill,  with  the  dams,  streams,  waters, 
attachments,  fenders,  soak,  suit,  mulcture,  grist,  and  appurtenances 
thereunto  belonging ;  all  the  tolls  of  the  customary  tenants  of  the  said 
manor,  and  all  and  all  manner  of  tenths  and  tithes  of  all  the  premises 
whatsoever,  which  unto  the  late  dissolved  monastery  of  Hales  did  belong ; 
all  that  common  of  pasture  for  400  sheep  and  20  beasts,  upon  the  hills 
and  fields  of  Nether  Swell,  at  all  times  in  the  year  except  in  the  open 
time,  and  in  the  open  time  common  of  pasture  within  the  said  fields  for 
all  manner  of  beasts  without  number,  rate  or  stint ;  and  the  several 
pastures  called  Murden  Leasows ;  all  that  barcary  or  sheep-house  within 
the  said  pasture  ;  all  that  pasturage  or  feeding  for  600  sheep,  or  for  more 
or  less  at  the  will  and  pleasure  of  the  tenant  of  the  said  pastures  called 
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Murdon  Leasows  for  the  time  being,  in  and  upon  the  demesne  lands, 
waste  lands,  an.d  other  lands  belonging  to  the  said  farm  of  the  Bold  or 
elsewhere,  in  such  ample  manner  as  the  late  Abbot  of  the  said  dissolved 
monastery  of  Hales  aforesaid  and  his  predecessors  had  kept  arid  occupied 
the  same  within  the  manor  of  Swell  aforesaid  ;  all  those  grounds  in 
Nether  Swell  aforesaid  theretofore  in  the  tenure  of  John  Winsmore  or 
his  assigns;  all  that  half  acre  of  land  in  Nether  Swell  sometime  in  the 
tenure  of  the  curate  of  the  church  of  Stowe,  in  the  said  county  of 
Gloucester ;  all  that  fishing  of  the  river  or  water  of  the  whole  manor  of 
Nether  Swell,  with  all  profits  and  commodities  to  the  same  belonging ; 
all  those  portions  of  tithes  whatsoever,  and  all  and  all  manner  of  tithe 
*fi1 71  °^  corn'  grain>  blade,  sheaf,  hay,  wool,  lambs,  pasture,  *and  other 
tenths  and  tithes  whatsoever  in  and  upon  the  premises  or  any 
part  of  them  growing,  renewing  or  increasing  (being  the  premises  in 
question) ;  to  the  several  uses  by  the  said  indenture,  limited  as  aforesaid : 
And  it  also  recites  the  power  to  the  said  Sir  Robert  Atkyns  the  father, 
"  for  leasing  the  premises,"  as  it  is  set  forth  in  the  said  indenture. 

Then  it  is  witnessed  by  this  indenture  of  lease,  that  the  said  Sir 
Robert  Atkyns  the  father,  in  consideration  of  the  rent  thereby  reserved, 
in  pursuance  of  the  power  to  him  reserved  in  and  by  the  said  recited 
indenture,  and  by  virtue  thereof,  and  of  all  and  every  power  and  authority 
whatsoever,  did,  by  that  his  present  writing  indented,  under  his  hand 
and  seal,  testifie'd  by  the  several  witnesses  whose  names  are  thereupon 
indorsed,  demise,  lease,  grant,  and  to  farm  let,  to  the  said  Thomas  Dacres, 
Robert  Dacres,  and  John  Dacres,  and  their  assigns,  the  said  manor,  and 
all  and  singular  the  said  lands,  tithes,  tenements,  hereditaments,  and 
premises,  with  their  and  every  of  their  rights,  members,  and  appurten- 
ances, in  Swell  Inferior,  otherwise  Nether  Swell ;  and  all  and  every 
the  rents  reserved  upon  any  leases  or  grants  ;  to  hold  to  them  the  said 
Thomas,  Robert,  and  John  Dacres,  from  the  making  thereof,  for  and 
during  the  natural  lives  of  them  the  said  Thomas,  Robert,  and  John 
Dacres,  and  the  life  of  the  longer  liver  of  them  ;  yielding  and  paying 
therefor  during  the  said  term,  unto  the  said  Robert  Atkyns  party  thereto, 
and  after  his  decease  to  such  person  or  persons  respectively  to  whom  the 
said  manor  and  premises  were  limited,  according  to  their  respective 
estates  and  titles,  the  yearly  rent  of  three  hundred  and  threescore  pounds, 
at  Michaelmas  and  Lady-day,  by  even  and  equal  portions. 

In  which  said  indenture  of  lease  is  contained  a  *clausein  these 

'   words,  viz.  : — "  The  true  intent  and  meaning   of  this  estate  or 

term  for  lives,  so  hereby  granted  and  made  to  the  said  Thomas  Dacres, 

Robert  Dacres,  and   John  Dacres,  and   the  survivor  of  them,  being  to 

preserve  the  said  remainder  so  limited  in  the  premises  by  the  said  recited 
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indenture  to  the  right  heirs  of  the  said  Sir  Robert  Atkyns  party  to 
these  presents,  and  to  such  person  or  persons  to  whom  the  said  Robert 
Atkyns  party  to  these  presents  shall  in  any  way  dispose  of  the  same, 
from  being  barred  of  any  recovery  to  be  suffered,  or  by  any  other  act  to 
be  attempted  or  done  for  the  barring  of  the  same." 

On  the  8th  June  1698,  John  Dacres,  one  of  the  lessees  in  the  last 
above  mentioned  indenture  of  lease,  alone,  executed  a  letter  of  attorney, 
under  his  hand  and  seal,  reciting  the  said  last  indenture  of  lease,  and 
empowering  and  authorizing  Thomas  Barker,  Gent.,  as  his  attorney,  to 
take  livery  and  seisin  of  the  premises  last  above-mentioned,  from  the 
said  Sir  Robert  Atkyns  the  father ;  for  himself  (the  said  John  Dacres), 
and  for  the  said  Thomas  and  Robert  Dacres,  and  every  of  them,  in  their 
names  and  for  their  use,  according  to  the  purport  and  true  meaning  of 
the  said  recited  indenture  of  lease ;  and  to  enter  and  take  possession 
of  the  said  manor  and  premises  in  the  said  indenture  contained,  to  the 
use  of  them  and  every  of  them  ;  he  the  said  John  Dacres  allowing  of  all 
and  every  the  act  and  acts  so  done  by  the  said  attorney,  to  be  as  effectual 
and  sufficient  in  law,  as  if  he  had  been  personally  present  and  had  done 
the  same. 

On  5th  July  1698,  Sir  Robert  Atkyns  the  father,  being  so  seised  as 
aforesaid,  and  then  in  the  actual  possession  of  the  said  manor  and  pre- 
mises, did,  in  his  own  person,  deliver  seisin  and  possession  thereof  unto 
the  said  Thomas  Barker,  to  the  use  of  the  said  Thomas,  *Robert, 
and  John  Dacres,  and  of  every  of  them,  and  of  the  survivor  of  *- 
them,  according  to  the  purport  and  true  meaning  of  the  said  indenture  ; 
he  the  said  Thomas  Barker  being  authorized  and  appointed,  by  a  letter 
of  attorney  under  hand  and  seal  of  the  said  John  Dacres,  and  by  him 
duly  executed,  "  for  him  and  to  his  use  and  in  his  name,  and  for  the 
said  Thomas  and  Robert  Dacres,  and  to  their  use  and  in  every  of  their 
names,  to  take  and  receive  the  said  livery  and  possession  of  the  said 
capital,  messuage,  manor,  and  premises  accordingly  ;"  as  by  an  indorse- 
ment on  the  said  letter  of  attorney  (which  is  set  out  in  the  verdict) 
appears. 

But  the  jury  found  that  the  said  Thomas  Dacres,  Robert  Dacres, 
and  John  Dacres,  the  lessees  named  in  the  last-mentioned  indenture, 
or  either  of  them,  never  were  in  possession  of  the  premises  in  ques- 
tion, otherwise  than  by  the  said  livery  and  seisin  so  given  by  the  said 
Sir  Robert  Atkyns  the  father  as  aforesaid  ;  and  that  they  or  either 
of  them  did  not  receive  or  pay  any  rent  for  or  in  respect  of  the  said 
premises  ;  and  that  the  said  indenture  of  lease  was  not  found  in 
the  custody  of  Thomas  Dacres  the  surviving  lessee,  at  the  time  of 
his  death. 
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On  27th  May  1708,  Sir  Robert  Atkyns  the  father,  being  so  seised  of 
the  said  premises  and  of  the  remainder  and  reversion  thereof  as  afore- 
said, made  his  will,  dated  the  same  27th  day  of  May  1708,  attested  by 
four  witnesses;  and  thereby  confirmed  his  wife's  jointure;  and  then 
recited,  "  that  he  was  seised  of  the  remainder  and  reversion  in  fee  of  the 
said  manor  and  other  the  premises  in  question  ;  and  that  such  remainder 
or  reversion,  after  the  death  of  his  wife,  was  also  further  expectant  upon 
an  estate  in  special  tail,  settled  upon  his  son  Sir  Robert  upon  his  mar- 
r^age  ky  *^e  above-mentioned  deed  of  12th  June  1669  ;  and  that 
he  had  made  a  lease  to  the  said  Thomas,  Robert,  and  John 
Dacres,  for  their  lives  and  the  life  of  the  longer  liver  of  them,  according 
to  the  power  he  had  reserved  to  himself  upon  the  said  settlement." 
After  which  recital,  he  disposed  of  his  said  remainder  or  reversion  in  fee, 
to  the  lessor  of  the  plaintiff,  in  tail  male. 

The  whole  devise  was  in  the  following  words,  viz.  : — u  I  give  and 
confirm  unto  my  said  wife  Dame  Ann  Atkyns,  all  those  lands,  tenements, 
and  hereditaments  in  Lower  Swell  aforesaid,  which  were  settled  upon 
her  for  her  jointure,  before  our  marriage :  and  I  hereby  further  give  and 
devise  to  her,  for  term  of  her  life,  my  manor  of  Lower  Swell,  and  all 
the  rest  of  my  lands,  tenements,  and  hereditaments  whatsoever  in  Lower 
Swell  aforesaid,  for  term  of  her  life,  as  an  addition  to  her  jointure. 
And  whereas  I  am  seised  of  the  remainder  and  reversion  in  fee  of  the 
said  manor  of  Lower  Swell,  and  of  the  rest  of  the  said  lands,  tenements, 
and  hereditaments  in  Lower  Swell,  so  settled,  and  by  this  my  will  given 
and  confirmed  to  my  said  wife  for  her  life  :  which  remainder  or  reversion, 
after  the  death  of  my  wife,  is  also  further  expectant  upon  an  estate  in 
the  said  manor  and  lands  in  special  tails  settled  upon  my  son  Sir  Robert 
Atkyns  upon  his  marriage,  by  deed  dated  the  12th  of  June  1669,  and 
upon  his  sons  by  his  now  wife  and  no  other  wife  ;  and  whereas  I  have 
made  a  lease  dated1  the  8th  day  of  June,  in  the  year  of  our  Lord  1698, 
executed  by  livery  and  seisin,  to  Thomas  Dacres,  Esq.,  and  to  Robert 
and  John  Dacres,  Gentlemen,  for  the  lives  of  the  said  Thomas,  Robert, 
and  John  Dacres,  and  the  life  of  the  longer  liver  of  them,  according  to 
a  dower  I  reserved  to  myself  upon  the  said  settlement  made  upon  the 
*6211  mar"age  *°f  mJ  sa<id  son  Sir  Robert  Atkyns  ;  now  I  give  and 
devise  the  said  remainder  or  reversion,  and  the  benefit  of  the 
trusts  of  the  said  lease  for  lives,  to  my  grandson  John  Tracy  (the  now 
younger  and  second  son  living  of  my  son-in-law  John  Tracy,  of  Stan- 
way,  in  the  said  county  of  Gloucester,  Esq.,  by  my  daughter  Ann  Tracy, 
his  wife),  and  to  the  heirs  male  of  the  body  of  my  said  grandson  by 
him  to  be  begotten.  And  if  my  said  grandson  happen  to  die  without 
1  The  testator  mistakes  the  date  of  this  lease.  It  was  31st  May. 
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issue  male,  then  I  give  and  devise  the  said  remainder  or  reversion  to 
the  next  younger  son  of  the  said  John  Tracy  my  son-in-law,  called 
Ferdinando  Tr^acy,  and  to  the  heirs  male  of  the  body  of  the  said  Ferdi- 
nando.  And  for  default  of  such  issue,  then  I  give  and  devise  the  said 
remainder  or  reversion  to  the  next  younger  son  my  said  son-in-law  John 
Tracy  may  happen  to  have  by  my  said  daughter,  and  to  the  heirs  male 
of  the  body  of  such  next  younger  son;"  and  so  on,  to  other  stiil 
younger  sons,  &c. 

(These  devises  were  all  upon  condition  that  the  said  sons  respectively 
so  inheriting  the  said  manor  and  lands,  should  constantly  use  to  call  and 
write  themselves  by  the  name  of  Atkyns  only,  for  their  surname,  and  by 
no  other  surname.)  And  then  the  will  proceeds  thus  : — "  I  do  further  give 
and  devise  all  my  houses,  and  all  lands,  tenements  and  hereditaments, 
situate,  lying,  and  being  in  or  near  Cursitor's  Alley  in  Holbourn,  within 
the  city  of  London  or  the  suburbs  thereof,  or  within  the  county  of  Middle- 
sex, or  in  either  of  them  ;"  in  like  maftmer,  and  upon  the  like  condition, 
&c.  And,  reciting  that  the  reversion  or  remainder  of  his  manor  and  lands 
in  and  of  Sapperton  aforesaid,  and  of  the  advowson  of  the  church  of  Sap- 
perton,  and  of  and  in  his  manor  of  Pinbury  and  of  the  lands  thereto  be- 
longing, as  also  of  Pinbury  Park,  was  in  him  and  his  heirs ;  and  also 
of  the  Seven  *Hundreds  of  Oirencester,  and  of  the  Hundred  of 
Bisley  (all  in  the  said  county  of  Gloucester) ;  he  devised  the 
same  in  like  manner.  The  words  of  his  will  are  these : — "  I  have  also 
made  a  lease  for  lives  of  the  said  manors  of  Sapperton,  and  Pinbury, 
and  of  the  said  advowson  of  Sapperton,  and  of  the  said  Pinbury  Park, 
and  of  all  the  said  several  hundreds,  the  better  to  preserve  and  support 
the  said  remainders  and  reversions  from  being  cut  off  or  barred  by 
any  recovery.  And  if  my  said  younger  grandsons  happen  to  die 
without  issue  male,  then  I  give  and  devise  the  same  reversions  and  re- 
mainders to  my  nephew  Richard  Atkyns  (eldest  son  of  my  late  brother 
Sir  Edward  Atkyns,  deceased),  and  to  his  heirs." 

On  9th  February  1709,  Sir  Robert  Atkyns  the  father  died,  seised  of 
the  premises  in  question. 

Upon  his  death,  Dame  Ann,  his  widow  and  relict,  entered  thereupon ; 
claiming  the  same  for  her  life,  for  her  jointure,  under  and  by  virtue  of 
the  above  mentioned  indenture  of  26th  April,  1681 ;  and  was  in  pos- 
session thereof. 

The  jury  then  find  an  indenture  tripartite,  dated  the  18th  of  May, 
1710,  made  between  Richard  Atkyns,  Esq.  (eldest  son  and  executor  of 
Sir  Edward  Atkyns  the  surviving  trustee  in  whom  the  terms  for  years 
mentioned  in  the  greater  deed  were  vested)  on  the  first  part ;  Joseph 
Walker,  Gent.,  on  the  second  part ;  and  the  said  Sir  Robert  Atkyns 
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(the  son)  on  the  third  part ;  by  which,  after  reciting  the  indenture  of 
release  of  12th  June  1669,  and  that  it  was  therein  mentioned  that  Sir 
Clement  Farnham  and  Edward  Atkyns  were  possessed  of  several  terms 
for  years  in  the  premises  in  question,  and  that  they  were  to  stand  pos- 
sessed thereof  in  trust  for  such  person  and  persons  to  whose  use  and 
uses  the  same  were  limited  by  the  said  indenture  ;  *and  reciting 
that  the  said  Sir  Robert  Atkyns  (the  son)  then  claimed  the  said 
manor  and  premises  by  and  under  the  said  indenture ;  and  that  Sir 
Clement  Farnham  was  dead,  and  the  said  Edward  Atkyns  (after- 
wards Sir  Edward  Atkyns,  Knt.,  Lord  Chief  Baron  of  the  Ex- 
chequer) survived  him,  and  was  also  then  dead,  having  first  made  his 
will,  and  the  said  Edward  Atkyns  executor  thereof,  and  that  he  had 
proved  the  same ;  the  said  Richard  Atkyns  at  the  instance  and  request 
of  the  said  Sir  Robert  Atkyns  (the  son)  testified  by  his  executing  the 
said  indenture,  and  in  consideration  of  5s.  paid  to  him  by  the  said 
Joseph  Walker,  assigned  over  the  said  manor  and  premises  in  question 
to  the  said  Joseph  Walker,  to  hold  to  him,  his  execntors,  administrators 
and  assigns,  for  all  the  then  residue  and  remainder  of  the  said  terms, 
whereof  the  said  Sir  Clement  Farnham  and  Edward  Atkyns  or  either 
of  them  were  possessed;  in  trust  for  the  said  Sir  Robert  Atkyns  (the 
son)  and  the  heirs  male  of  his  body  by  the  before-mentioned  Dame  Lovis 
his  wife  (the  said  premises  being  so  limited  in  and  by  the  said  indenture 
of  release  of  12th  June  1669).  In  which  said  indenture  there  is  a 
covenant  from  Sir  Robert  (the  son)  to  indemnify  the  said  Richard 
Atkyns,  his  heirs,  executors,  and  administrators,  against  any  damages 
he  or  they  might  sustain  by  reason  of  his  making  the  said  assignment 
to  the  said  Joseph  Walker  as  aforesaid. 

The  jury  further  find  that  Dame  Ann  Atkyns  being  so  in  possession 
of  the  premises  as  aforesaid  ;  in  Trinity  Term  1710,  9  Anne,  an  eject- 
ment was  brought  in  the  Court  of  Common  Pleas,  for  the  recovery  of 
the  said  premises,  against  her  the  said  Dame  Ann  and  the  tenants  in 
possession  of  the  same  premises,  by  John  Philips,  upon  the  several  de- 
*6241  m*ses  °f  tne  sa^  *Sir  Robert  Atkyns  (the  son)  and  of  the  said 
Joseph  Walker :  in  which  ejectment,  the  demises  were  laid  upon 
the  22d  day  of  May,  9  Anne.  To  hold  from  the  20th  day  of  the  same 
May  for  seven  years.  And  the  said  ejectment  was  tried  at  the  bar  of 
the  Court  of  Common  Pleas,  in  Michaelmas  Term  following :  and  a 
general  verdict  was  found  for  the  plaintiff;  and  judgment  was  entered  up 
thereupon  against  her  and  the  rest  of  the  defendants  therein,  for  the 
said  John  Phillips ;  and  he  recovered  terminum  suum  predictum,  and 
had  an  habere  facias  possessionem. 

The  jury  further  find,  that  upon  this  trial  the  said  two  indentures, 
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called  greater  and  lesser  deeds,  of  llth  June  1669,  were,  both  of  them, 
read  and  given  in  evidence  to  the  jury  :  but  that  the  deed  of  assignment 
of  18th  May  1710,  was  not  produced,  nor  given  in  evidence  to  the  jury. 

They  find  that  soon  after  the  said  judgment  in  ejectment,  and  during 
the  life  of  Dame  Ann,  Sir  Robert  Atkyns  (the  son)  entered  into  and 
was  in  possession  of  the  premises  in  question,  and  in  the  said  declaration 
in  ejectment  mentioned. 

They  find  that  on  1st  January  1710,  John  Philips,  the  said  plaintiff 
in  ejectment,  surrendered  the  two  terms  mentioned  in  the  said  declara- 
tion in  ejectment  to  be  demised  to  him  by  the  said  Sir  Robert  Atkyns 
(the  son)  and  Joseph  Walker,  to  the  said  Sir  R.  A.  (the  son)  then  in 
possession  of  the  premises. 

They  further  find  that  on  17th  January  1710,  the  said  Sir  R.  A.  the 
son,  being  so  in  possession  as  aforesaid,  and  during  the  lifetime  of  the  said 
Dame  Ann  Atkyns,  widow,  made  a  feoifment  to  Jame  Earle  of  the  pre- 
mises in  question,  in  fee;  by  indenture  tripartite  of  that  date,  made  between 
himself,  on  the  first  part ;  James  Earle,  yeoman,  on  the  second  part : 
*and  John  Holmden,  Gent.,  on  the  third  part :  which  feoffment 
in  fee  is  therein  declared  to  be  for  the  docking,  barring,  and  ^ 
destroying  all  estates  tail,  use  and  uses,  reversions  and  remainders,  at 
any  time  theretofore  made,  created,  or  limited  of  and  in  the  manor  and 
premises  in  question ;  and  for  the  vesting  and  settling  an  estate  in  fee 
simple  therein,  to  and  in  the  said  Sir  Robert  the  son.  Sir  Robert  (the 
son)  did  therefore,  in  consideration  of  5s.,  thereby  grant,  bargain,  sell, 
enfeoff,  and  confirm  unto  the  said  James  Earle,  his  heirs  and  assigns, 
the  premises  in  question,  to  hold  to  and  to  the  use  of  the  said  James 
Earle,  his  heirs  and  assigns,  forever  ;  to  the  intent  and  purpose  that  the 
said  James  Earle  might  become  perfect  tenant  of  the  freehold  of  the  said 
premises,  in  order  for  the  suffering  a  common  recovery  in  Hilary  Term 
then  next ;  wherein  the  said  John  Holmden  was  to  be  demandant,  the 
said  James  Earle  tenant,  and  Sir  Robert  himself  vouchee.  Which 
recovery,  it  was  thereby  declared,  was  to  be  and  enure  to  the  use  and 
behoof  of  the  said  Sir  Robert  Atkyns  (the  son),  his  heirs  and  assigns, 
forever  ;  and  to  or  for  no  other  use,  intent,  or  purpose  whatsoever.  And 
by  this  same  deed,  Sir  Robert  Atkyns  (the  son)  constituted  Edward 
Carter  and  John  Longford  his  attorneys  and  attorney,  either  jointly  or 
severally  to  enter  upon  and  take  seisin  and  possession  of  the  premises, 
and  to  give  and  deliver  seisin  and  possession  thereof  to  the  said  James 
Earle  and  his  heirs  and  assigns  for  ever,  according  to  the  purport  and 
true  meaning  and  for  the  purposes  in  the  said  deed  mentioned. 

And  the  jury  find  that,  on  the  20th  January  1710,  Edward  Carter, 
one  of  the  said  attorneys,  entered  upon  the  premises,  and  gave  seisin 
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and  possession  thereof  to   the  said  James  Earle,  by  virtue  of  the  said 
*warrant  of  attorney  contained  in  the  said  indenture  :  as  appears 
^  J  by  a  memorandum  indorsed  upon  the  said  indenture,  and  found 
by  the  verdict. 

They  find  that  in  Hilary  Term,  9  Anne  (1710),  a  recovery  was  suf- 
fered of  the  premises,  wherein  John  Holmden  was  demandant ;  James 
Earle,  tenant;  and  said  Robert  Atkyns  (the  son)  and  Lovis  his  wife, 
vouchees ;  and  seisin  executed  thereon  :  which  recovery  they  find  to  be 
prosecuted,  had,  and  executed  to  the  several  uses  mentioned  in  the  said 
deed  of  feoffment.  And  they  find  that,  after  this  recovery,  Sir  Robert 
(the  son)  continued  in  possession  of  the  premises  till  the  9th  of  Novem- 
ber 1711. 

They  find  the  death  of  the  said  Sir  R.  A.  (the  son)  on  9th  November 
1711,  without  issue  male  by  the  said  Lovis  his  wife,  who  survived 
him. 

They  also  find  that  an  ejectment  was  brought  for  the  premises,  against 
the  present  defendant,  Robert  Atkyns,  Esq.,  and  his  tenants  of  the  pre- 
mises in  question,  in  Hilary  Term  1711,  10  Anne,  by  John  Miles,  as 
plaintiff,  on  the  several  demises  (both  laid  to  be  made  on  the  14th  Feb- 
ruary, 8  Anne  1709,  which  is  five  days  after  Sir  R.  A.  the  elder's 
death)  of  Dame  Ann  Atkyns  the  jointress,  and  of  Thomas  Dacres,  the 
surviving  lessee  under  the  indenture  of  lease  of  31st  May  1698.  And 
in  Easter  Term  1712,  11  Anne,  a  general  verdict  was  given  for  the 
plaintiff,  on  both  demises,  on  a  trial  at  bar  in  this  court :  and  judgment 
was  entered  up  accordingly,  "  that  the  plaintiff  do  recover  his  several 
terms  aforesaid."  Arid  the  said  Dame  Ann  Atkyns  entered  upon  the 
premises  in  question  immediately  after  this  last  judgment,  and  continued 
in  possession  thereof  till  9th  October  1712,  when  she  died. 
*627"l  ^oon  a^ter  ^e  ^eatn  °f  Dame  Ann,  (the  original)  *defendant, 
Robert  Atkyns,  Esq.,  nephew  and  heir-at-law  to  Sir  R.  A.  the 
son  (and  also  heir-at-law  to  Sir  R.  A.  the  father)  entered  upon  the 
premises,  and  continued  in  possession  thereof  until  his  death ;  which 
happened  on  16th  March  1753.  (Robert's  death  was  just  three  months 
after  the  now  lessor  of  the  plaintiff's  actual  entry ;  and  it  was  after  issue 
joined  in  this  present  ejectment.) 

John  Dacres,  one  of  the  lessees  in  the  indenture  of  lease,  dated   31st 
May  1698,  died  in  1705. 

Robert  Dacres,  another  of  them,  died  in  1706. 

Thomas  Dacres,  the  third  of  them,  survived  the  other  two,  and  died 
on  the  23d  July  1752. 

They  find  that  John  Atkyns,  the  lessor  of  the  plaintiffs,  never  was  in 
possession  of  the  premises  in  question,  or  an;*  v*irt  thereof,  nor  in  receipt, 
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of  the  rents  and  profits  thereof,  or  any  part  thereof;  nor  entered  there- 
upon, till  the  15th  of  December  1752;  when  he  made  an  actual  entry 
into  and  upon  the  same  ;  claiming  the  same  as  devisee  thereof  under  and 
by  virtue  of  the  will  of  the  said  Sir  Robert  Atkyns  the  father ;  and 
ejected,  drove  out,  and  removed  the  said  Robert  Atkyns,  Esq.,  Charles 
Coxe,  Thomas  Horde,  &c.,  therefrom  ;  and  was  seised  thereof  as  the  law 
requires ;  and  being  so  seised  thereof  made  the  demise  to  the  said 
Cyprian  Taylor  the  now  plaintiff,  on  the  16th  of  December  1752,  to 
hold  from  thence  for  fifteen  years;  by  virtue  whereof  the  said  Cyprian 
Taylor  entered  on  the  18th,  and  was  ejected  by  the  defendants  on  the 
19th. 

And  then  they  conclude  generally,  as  usual ;  submitting  the  matters 
of  law  to  the  judgment  of  the  court  upon  the  above  facts. 

This  case  was  argued  four  several  times  :  firsf;,  on  Tuesday,  3d  June 
1755,  Mr.  Yorke  for  the  plaintiff,  *and  Mr.  Knowler  for  the 
defendants ;  again,  on  Tuesday,  llth  November  1755,  by  Mr. 
Pratt  for  the  plaintiff,  and  Mr.  Perrott  for  the  defendants;  a  third  time, 
on  Tuesday,  llth  May  1756,  by  Mr.  Caldecot  for  the  plaintiff,  and  Mr, 
Serjeant  Prime  for  the  defendants;  and  a  fourth  time,  on  Friday,  19th 
November  1756,  by  Mr.  Caldecot  for  the  plaintiff,  and  Mr.  Knowler  for 
the  defendants.  But  it  is  unnecessary  to  repeat  the  three  first  arguments 
particularly,  because  the  last  includes  the  general  substance  of  them. 

The  sum  of  what  was  urged  on  the  part  of  the  plaintiff  was,  that  the 
leasing  and  jointuring  powers  existed  at  the  time  when  they  we  executed 
by  Sir  Robert  Atkyns  the  father ;  that  those  powers  were  well  executed 
by  him;  that  the  lease  and  jointure  made  by  him  in  pursuance  of  those 
powers  were  an  impediment  to  his  son  sir  Robert  the  younger's  suffering 
a  common  recovery ;  that  even  supposing  that  James  Earle  was  a  good 
tenant  to  the  prsecipe,  yet  the  entry  of  Dame  Ann,  the  jointress,  within 
the  five  years,  avoided  this  recovery ;  and,  consequently,  that  the 
remainder  or  reversion  in  fee,  devised  to  the  lessor  of  the  plaintiff  by 
Sir  Robert  the  father,  was  not  barred  by  the  recovery  thus  suffered  by 
Sir  Robert  the  son. 

These  points  were  entered  into  very  largely  by  Mr.  Caldecot  and  the 
gentlemen  who  had  spoken  before  him  on  the  same  side. 

First,  they  endeavored  to  prove  that  the  powers  reserved  to  Sir  R.  A 
the  father  by  the  two  deeds  of  12th  June  1662,  were  in  being  and  valid 
at  the  time  of  the  execution  of  the  lease  to  the  Dacres ;  and  secondly, 
that  they  were  well  executed ;  and,  consequently,  that  there  were  estates 
of  freehold  subsisting  at  the  time  when  Sir  R.  A.  the  son  made  the 
•eoffment  to  Earle ;  viz.,  Dame  Ann's  jointure,  and  the  lease  to 
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*fi291  *the  Dacres.  And  therefore,  thirdly,  they  insist  that  these  Ufe- 
estates  were  impediments  to  Sir  R.  A.  the  son  suffering  the 
common  recovery.  For  they  denied  that  Sir  Robert  Atkyns  the  son 
was  tenant  in  tail  in  possession  at  the  time  that  he  made  the  foeff- 
ment  to  James  Earle  so  that  Earle  could  not  be  a  good  tenant  to  the 
prsecipe. 

And  they  insisted  that,  even  admitting  that  Sir  R.  A.  the  son  was 
tenant  in  tail  in  possession,  yet  he  could  not  upon  this  naked  possession, 
without  the  freehold,  make  a  good  tenant  to  the  prsecipe,  without  the 
jointress  and  the  lessee  for  life's  joining.  And  that  the  court  cannot 
(under  14  Greo.  2,  c.  20,  sec.  1)  presume  a  previous  surrender  or  con- 
veyance of  the  estates  for  life  in  order  to  make  the  recovery  good. 

Fourthly,  they  further  insisted  that,  supposing  Sir  Robert  Atkyns  the 
son  was  tenant  in  tail  in  possession,  and  also  that  there  was  a  good  ten- 
<ant  to  the  prsecipe  (so  that  the  recovery  was  good,  as  a  common  convey- 
ance), yet  the  re-entry  of  Dame  Ann  Atkyns,  the  jointress,  within  the 
-five  years  (in  1712),  actually  avoided  this  recovery ;  which,  if  not 
void,  was  at  least  voidable  by  the  tenant  for  life :  and  this  re-entry  of 
the  tenant  for  life  re-vested  all  the  subsequent  estates. 

The  great  stress  of  the  question  lies  (as  they  said)  upon  the  tenant  to 
the  prsecipe. 

The  first  point,  in  order  of  time,  is  the  validity  of  the  two  powers 
created  by  the  greater  deed  of  1669. 

But  there  is  no  ground  either  for  the  supposition  of  a  fact  "  that  the 
lesser  deed  must  have  been  executed  last ;"  nor  for  any  inference  in 
in  point  of  law,  "  that  it  operates  to  the  extinction  of  these  powers." 

The  fact  concerning  the  priority  of  execution  of  the  two  deeds  cannot 
now  be  determined  by  any  evidence  :  therefore  presumption  must  deter- 
mine it. 

*6S01  *Now,  one  of  the  deeds  is  an  agreement  to  execute  the  other : 
consequently  must  have  been  prior  to  it.  The  lessor  deed  cove- 
nants :  the  greater  performs  that  covenant:  therefore  the  lessor  was 
prior.  If  it  had  been  executed  last,  that  would  have  destroyed  the  very 
effect  of  it  and  the  powers  raised  by  it.  Dame  Mary  was  giving  up  and 
exchanging  her  former  jointure,  and  therefore  she  might 'desire  a  single 
distinct  deed  to  secure  her  own  interest.  For  which  purpose  a  deed  of 
covenant  was  the  most  proper.  And  there  was  no  need  to  encumber  this 
lesser  deed  with  the  powers  inserted  in  the  greater  deed  :  which  powers 
did  not  concern  her.  Whereas,  in  order  to  support  a  contrary  argument 
it  is  necessary  to  suppose  a  new  agreement  (without,  and  even  against, 
any  reason  for  it),  to  alter  and  destroy  the  former  agreement.  But  if 
the  parties  had  meant  so,  they  would  have  so  expressed  it. 
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However,  supposing  the  lesser  deed  to  have  been  actually  executed 
last,  yet,  being  all  uno  flatu,  the  law  will  order  the  time,  so  that  the 
proper  deed  shall  be  taken  to  be  anterior,  and  the  other  subsequent, 
according  to  the  reason  of  the  thing  and  the  intent  of  the  parties. 
Digge's  case,  1  Co.  Rep.  178 ;  Albany's  case,  1  Co.  Rep.  107,  and  2 
Rep.  75,  The  Lord  Cromwell's  case. 

And  the  operation  of  the  fine  will  follow  the  construction  of  the  deed. 
Countess  of  Rutland's  case,  5  Co.  26  a. 

Therefore,  the  existence  of  the  powers  being  ^established,  the  next 
question  is,  "  whether  they  have  been  well  executed  ?"  Dame  Mary's1 
jointure  has  not  been  objected  to  ;  but  the  lease  made  to  the  Dacres  has  : 
first,  as  being  without  a  subsisting  power  in  Sir  R.  A.  the  elder,  the 
lessor,  to  make  it;  secondly,  as  being  fraudulent,  even  supposing  him 
to  have  had  power  to  *make  it ;  thirdly,  as  the  livery  and  seisin  pgo-i 
was  made  to  the  attorney  of  one  only  of  the  three  lessees,  and 
not  to  all  three  or  their  joint  attorney. 

Now  it  is  true  that  a  tenant  in  tail  in  possession  may  suffer  a  reco- 
very :  so  also  may  a  tenant  in  tail  in  remainder,  if  he  can>get  in  the 
tenant  for  life. 

But  the  original  donor  may  interpose  as  many  estates  for  life  as  he 
pleases,  before  and  prior  to  the  tenancy  in  tail.  And  this  lease  to  the 
Dacres,  under  the  power,  is  just  the  same  as  if  it  had  been  originally 
interposed.  And  the  declaration  of  the  intention  will  not  vitiate  the 
estate  limited  to  these  Dacres :  if  it  had  been  even  a  condition  annexed, 
in  restraint  of  alienation,  such  a  condition  would  have  only  been  void, 
and  the  estate  good.  Co.  Litt.  24  a ;  Corbet's  case,  1  Co.  84  ;  Mary 
Portington's  case,  10  Co.  35  b. 

As  to  fraud — there  is  nothing  fraudulent  in  this  lease.  And  both  the 
terms  have  been  actually  recovered  at  law. 

If  Sir  R.  A.  the  father's  superfluous  declaration  has  any  effect,  it 
makes  the  lease  good  :  and  it  would  have  been  adjudged  good,  if  it  had 
been  called  in  question  whilst  it  subsisted.  2  Leon.  132  ;  Moore  and 
Saville's  case. 

And  no  one  is  hurt  or  defrauded  by  this  lease.  Not  frhe  jointress : 
for  the  full  and  best  rent  is  reserved.  Therefore  Cro.  Eliz.  5,  the 
Countess  of  Sussex's  case,  does  not  affect  this  case  :  for  there  the  join- 
tress suffered.  Nor  is  the  tenant  in  tail  hurt ;  for  the  same  reason,  as 
to  his  rent :  and  as  to  the  postponing  his  power  to  suffer  a  recovery, 
it  was  legal,  and  might  have  been  done  by  a  real  actual  demise  for  life 
or  lives.  And  the  eyes  of  this  court  do  not  pierce  further  than  the  shell 
of  the  conveyance,  not  to  the  design  of  it.  As  in  cases  of  terms  to  pre« 

1  Sic  in  Burrow,  but  quaere  *  Dame  Ann's." 
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serve  contingent  *remainders,  this  court  cannot  hinder  the  trus- 
tee  from  destroying  them  :  so  of  terms  to  attend  inheritance : 
which  this  court  cannot  hinder  the  mortgagee  from  getting  in.  Cro. 
Car.  190,  the  case  of  Nash  v.  Preston,  is  a  strong  case  to  show  that  the 
court  of  law  will  not  meddle  with  the  equity  of  the  case. 

Now  this  lease  has  pursued  the  power :  and  this  court  will  not  med- 
dle with  the  intent. 

Leases  made  by  churchmen  for  the  benefit  of  their  families,  are 
generally  as  fictitious  as  this  :  and  yet  they  are  always  allowed  to  be 
good. 

As  to  the  livery  and  seisin — this  livery  to  Thomas  Barker  enured 
to  the  use  of  all  the  three  Dacres,  according  to  the  purport .  and  true 
meaning  of  the  letter  of  attorney,  most  explicitly  therein  expressed, 
and  so  declared  at  the  time  of  the  livery  by  Sir  R.  A.  the  elder,  who 
gave  it. 

This  sufficiently  appears  (as  the  present  enfeoffment  was  by  deed)  from 
Bro.  Abr.,  title  Feffements  de  terres,  pi.  16,  67,  72,  and  Co.  Litt.  48  b, 
49  a.  But  2  Anders.  196,  pi.  14,  the  case  of  Davy  v.  Abbott,  is  in 
point :  'tis  most  exactly  the  same  case  as  this. 

So  that  the  life  estates  of  Dame  Ann  and  of  the  three  Dacres  appear 
to  have  been  well  created. 

Consequently,  therefore,  a  double  freehold  is  sufficiently  established; 
viz.,  one  in  Dame  Ann,  the  other  in  the  Dacres. 

From  hence  it  follows,  thirdly,  that  Sir  Robert  Atkyns  the  son  was 
by  them  precluded  from  suffering  this  recovery ;  as  he  was  not  tenant  in 
tail  in  possession  at  the  time  of  his  making  the  feoffment  to  James  Earle. 
Therefore  he  was  to  gain  a  freehold  as  he  could,  by  right  or  wrong ; 
and  it  may  be  said  that  either  of  them,  will  do. 

But  even  supposing  him  to  have  been  tenant  in  tail  *in  pos- 
session, yet  James  Earle  was  no  good  tenant  to  the  prsecipe. 

When  he  recovered  against  Dame  Ann,  he  was  not  tenant  in  tail  in 
possession :  but  he  recovered  against  her  upon  a  supposition  "  that  he 
was;"  which  supposition  was  grounded  therefore  upon  a  mistake.  And 
the  terms  which  Philips  recovered  as  his  lessee,  and  surrendered  to  him, 
were  both  of  them  fictitious.  So  that  the  feoffment  to  Earle  must  fall 
to  the  ground,  having  no  foundation  to  support  it.  And  though  livery 
was  given  to  him  by  Sir  Robert,  yet  Sir  Robert  himself  continued  in 
possession  till  his  death. 

Which  observations  being  premised,  this  part  of  the  case  may  be  con- 
sidered, first,  on  Sir  Robert's  verdict  and  judgment  against  Dame  Ann  ; 
and  secondly,  on  his  subsequent  feoffment  to  Earle. 

First — His  entry  under  the  judgment  cannot  amount  to  a  disseisin : 
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nor  had  he  thereby  an  estate  pursuant  to  his  title,  as  there  claimed  by 
him ;  it  could  not  be  more  than  an  estate  in  tail,  expectant  upon  two 
freeholds.  It  could  not  be  a  disseisin  ;  because  it  was  an  entry  under  a 
verdict.  In  truth  he  gained  only  a  bare,  naked  possession  without  the 
freehold.  And  so  is  the  writ  of  habere  facias  possessionem :  and  the 
judgment  is  "to  recover  the  term"  only.  And  Cro.  Eliz.  438,  the  case 
of  Bateman  v.  Allen  (upon  a  demise  the  same  with  that  in  the  case  of 
Newys  and  Scholastica  his  wife  v.  Larke,  in  Plowd.  403),  also  proves 
this. 

Therefore  the  entry  under  the  judgment  in  ejectment  could  give  no 
title  to  Sir  R.  A.  the  son  to  suffer  a  recovery ;  it  was  a  lawful  entry, 
but  an  unlawful  holding,  Co.  Litt.  57,  b.  A  wrongful  withholding  is 
not  a  disseisin,  but  a  deforcement.  Co.  Litt.  277  b,  331  b,  354  b,  355, 
356.  And  this  is  without  the  freehold. 

*'Tis  like  the  cases  of  tenant  at  sufferance :  12  Assize  22 ; 
Co.  Litt.  57  b;  1  Ro.  Abr.  659,  title  Disseisin,  letter  C.  pi. 
10,  11;  Cro.  Jac.  169;  the  case  of  Butler  v.  J)uckmanton;  Co.  Litt. 
270,  271 ;  Cro.  Eliz.  238,  the  case  of  Allen  v.  Hill.  All  which  cases 
concur  to  prove  "  that  nothing  shall  operate  by  way  of  disseisin  but  a 
tortlous  entry." 

And  there  is  no  middle  kind  of  holding,  between  a  naked  possession, 
that  disturbs  nothing,  and  a  fee  which  disturbs  everything. 

Then,  secondly,  as  to  the  feoffment  to  James  Earle.  It  gained  no 
estate  to  Earle.  This  is  a  very  great  point  to  families,  for  the  preserva- 
tion of  entails. 

If  the  contrary  construction  should  prevail,  even  tenants  at  will  might 
do  the  same  thing. 

But  the  line  is  drawn  thus :  viz.,  u  that  a  tenant  in  tail,  with  a  free- 
hold, may  bar;  but  without  it,  he  cannot." 

A  real  feoffment,  indeed,  may  do  it :  but  a  fictitious  one  cannot ;  but 
shall  be  considered  as  fraudulent  and  void,  like  that  in  Savill  126,  Leon 
White  v.  William  Bacon.  It  is  not  a  discontinuance ;  Swift  v.  Heath, 
Carthew  109,  110. 

Sir  R.  A.  the  s-on  gained  no  fee  by  it,  to  himself;  nor  any  to  Earle : 
and  the  court  will  consider  it  as  merely  collusive. 

That  he  gained  none  to  himself  appears  from  1  Brownl.  230,  Dame 
Pett's  case  ;  2  Inst.  412,  413,  Cro.  Car.  302,  Blunden  v.  Baugh;  Brae- 
ton,  lib.  4.  pa.  161,  162  ;  Co.  Litt.  153  ;  Dy.  62 ;  11  Assize  6 ;  Pows- 
ley  v.  Blackman,  Cro.  Jac.  659 ;  Bull  v.  Wyatt,  Cro.  Car.  388. 

That  he  gained  none  to  Earle  is  equally  true.  Earle  gained  no  estate 
of  freehold  by  this  feoffment,  either  as  a  wrongdoer  or  as  a  disseisor. 
1  Ventr.  360  :  Serjeant  Maynard's  argument  in  Moor  v.  Pitt. 
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*6351  *^"e  mi&Qt>  i^eed,  be  taken  as  a  disseisor,  at  the  election  of 
the  right  owner  ;  but  not  against  it.  And  here  was  no  intention 
of  a  disseisin.  Cro.  Jac.  643,  Ferrers  v.  Farmer ;  1  Mod.  107,  Foun- 
tain v.  Coke.  In  fact  here  was  no  actual  disseisin :  for  Sir  R.  A.  the 
son  continued  in  possession.  Neither  was  here  any  force  or  expulsion. 
And  it  is  not  every  entry  that  is  a  disseisin  ;  'tis  no  disseisin,  unless 
there  be  an  expulsion.  Co.  Litt.  181 ;  1  Salk.  246,  pi.  2,  most  ex- 
pressly. 

Considering  this  feoffment  as  part  of  the  conveyance  of  a  common 
recovery,  as  a  common  assurance,  Sir  Robert  the  younger  had  no  power 
to  make  a  feoffment. 

It  is  not  hereby  meant  that  he  could  not  in  fact  make  a  feoffment : 
every  man  in  possession  may  do  it.  But  this  Sir  R.  A.  the  son  could 
not  convey  an  estate  of  freehold  by  any  rightful  conveyance — as  fine, 
release,  or  bargain  and  sale.  And  if  he  cannot  do  it  by  a  rightful 
method,  will  the  law  permit  him  to  do  it  by  a  wrongful  one  ?  Surely 
not.  The  possession  of  a  tenant  at  sufferance  is  not  sufficient  to  build 
a  title  upon.  Co.  Litt.  278  ;  Cro.  Jac.  169  ;  Cro.  Eliz.  238. 

Common  recoveries  are  now  considered  as  a  mere  conveyance ;  and 
the  recoveror  is  a  mere  instrument  and  creature  of  the  tenant  in  tail.  2 
Rep.  77,  Cromwell's  case;  Poph.  23,  the  case  of  Croker  and  York  v. 
Dormer ;  Cro.  Jac.  643,  Sir  John  Ferrers  and  Sir  John  Curzon  v.  Sir 
Rcihard  Fermor  and  others ;  2  Ro.  Rep.  247,  s.  c.  (at  the  end  of  it) ; 
1  Mod.  107,  Fountain  v.  Coke.  So,  the  known  case  of  copyholds,  4 
Co.  28  a ;  Coke's  Compleat  Copyholder ;  and  the  case  in  1  Ro.  Rep. 
223,  Herbert  v.  Binion. 

From  all  which  cases  it  is  clearly  to  be  inferred,  that  the  whole  trans- 
ac^on  i8  one  common  assurance ;  *that  the  recoveror  is  a  creature 
and  instrument  of  the  tenant  in  tail ;  and  that  it  shall  not  be 
considered  as  a  tortious  entry  and  a  disseisin  in  a  common  assurance. 

Such  a  feoffment  -as  this  may  be  made  by  any  person  in  possession  ; 
and  if  this  should  be  established  it  may  be  of  very  mischievous  conse- 
quence and  will  introduce  a  new  law,  contrary  to  all  former  rules  and 
doctrines. 

The  stat.  14  G.  2,  c.  20,  considers  a  common  recovery  as  a  common 
assurance ;  and  has  a  proviso,  "  that  the  person  had  a  title  to  make  a 
tenant  to  the  prcecipe.''  And  here  is  not  the  least  ground  to  presume 
that  the  tenants  for  life  either  joined  or  surrendered  their  estates. 

Now,  if  the  law  considers  that  some  persons  have  this  power,  and 
others  have  not,  the  law  will  never  suffer  that  to  be  done  by  fraud  which 
cannot  be  done  fairly  and  regularly.  And  this  whole  transaction  is 
fraudulent  and  collusive,  and  done  eo  animo  to  bar  the  subsequent 
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estates ;  and  is  therefore  void,  as  a  fraud,  within  the  rule  and  reason  of 
Fermor's  case,  3  Co.  7  b,  which  considers  an  estate  made  by  collusion 
and  fraud  as  no  estate. 

Lastly. — Admitting  the  facts  of  Sir  R.  A.  the  son's  being  tenant  in 
tail  in  possession ;  and  also  that  there  was  a  good  tenant  to  the  prsecipe, 
yet  the  re-entry  of  the  jointress  actually  avoided  it,  and  revested  all  the 
subsequent  estates. 

If  the  recovery  was  not  absolutely  void,  but  good  as  a  common  con- 
veyance, yet  it  was  voidable ;  and  if  it  was  voidable,  then  it  was  actu- 
ally voided  by  the  entry  of  Dame  Ann  upon  demises  laid  as  far  back  as 
the  14th  of  February  1709. 

To  prove  this,  they  applied  the  cases  in  11  Co.  51  b,  *Lifford's    r^oy 
case  ;  Cro.  Eliz.  540,  Holcomb  v.  Rawlyns ;  1  Anderson   352, 
Butler   v.  Baker ;    Fitz-Gibbon    225,  Bunker  v.    Cooke,  Holt's  cases 
748 ;  1  Co.  14,  b,  Sir  William  Pelham's  case ;  and  a  case  in  C.  B.  in 
H.  12  Ann.,  Goodtitle  v.  Risden. 

It  is  like  the  regress  of  a  disseisee,  which  avoids  all  intermediate  acts 
by  relation. 

Mr.  Knowler,  who  twice  argued  this  case  for  the  defendants,  included 
in  his  last  argument  all  that  had  been  or  could  be  urged  on  that  side  of 
the  question  ;  and  it  was  to  the  following  effect : — 

The  main  question  upon  this  case  is,  whether  the  recovery  suffered  by 
Sir  R.  A.  the  son  be  a  good  recovery. 

For  'tis  insisted  by  the  lessor  of  the  plaintiff,  "  that  the  recovery  is 
void,  as  being  suffered  by  a  person  who  had  only  a  bare  possession,  and 
had  no  power  to  make  a  tenant  to  the  prgecipe." 

But  if  the  recovery  is  good,  the  lessor  of  the  plaintiff  can  have  no 
title ;  because  he  claims  under  a  limitation  in  fee,  expectant  on  the  de- 
termination of  an  estate  tail,  which  is  barred  by  the  recovery. 

The  limitations  under  which  all  the  parties  derive  their  title  are  con- 
tained in  two  deeds,  dated  12th  June  1669  ;  which  from  their  bulk  and 
for  distinction's  sake  have  been  called  the  great  deed  and  the  little 
deed. 

The  great  deed  is  a  release,  grounded  on  a  bargain  and  sale  for  a  year: 
the  little  deed  is  a  covenant  to  levy  a  fine,  and  a  declaration  of  the  uses 
of  the  fine. 

In  speaking  to  the  question, 

Four  matters  must  be  taken  into  consideration ;  viz. : — 

First,  the  order  in  which  the  two  deeds  were  executed  ;    and  in  what 
manner  they  influence  each  other.    *And  from  this  consideration 
it  will  appear  whether  the  leasing   and   jointuring  power    did 
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exist  at  the  time  when  they  were  exercised  by  Sir  Robert  Atkyns  the 
father. 

Secondly,  supposing  the  leasing  and  jointuring  powers  did  then  exist, 
then  whether  those  powers  were  well  executed  by  the  said  Robert  the 
father. 

Thirdly,  supposing  they  were  well  executed,  then  whether  the  lease 
or  the  jointure,  made  pursuant  to  these  powers,  were  an  impediment  to 
Sir  Robert  Atkyns  the  son's  suffering  the  recovery. 

Fourthly,  if  the  recovery  was  good,  then  whether  the  re-entry  of 
Dame  Ann,  under  the  second  ejectment,  did  avoid  it. 

First,  as  to  the  order  in  which  the  two  deeds  were  executed,  and  in 
what  manner  they  influence  each  other. 

It  is  found  by  the  verdict,  that  Sir  R.  A.  the  father,  being  seised  of 
the  estate  in  question  and  of  several  other  estates,  on  12th  June  1669, 
made  and  executed  three  indentures.  By  the  first  he,  in  consideration 
of  a  marriage  before  that  time  had  with  Dame  Mary  his  then  wife,  and 
of  her  releasing  a  former  jointure  made  to  her  before  their  marriage, 
covenanted  that  he  and  the  said  Dame  Mary  his  wife  and  Sir  Edward 
Atkyns  (his  father)  would  levy  a  fine  to  Edward  Carteret  and  John 
Lowe  of  the  estate  in  question  only,  to  the  use  of  Sir  R.  A.  the  father 
for  life,  sans  waste  ;  remainder  to  the  said  Dame  Mary,  for  life,  for  her 
jointure  ;  remainder  to  Sir  R.  A.  the  son,  and  the  heirs  male  of  his 
body  by  Lovis  Carteret  his  intended  wife  ;  remainder  to  the  right  heirs 
of  Sir  Robert  the  father. 

By  the  second  indenture  (taken  in  the  order  as  they  stand  in  the 
verdict)  the  estate  in  question  is  bargained  and  sold  by  Sir  Edward  A. 
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Lowe  for  a  year. 

By  the  third  indenture,  Sir  Edward  A.  and  Sir  Robert  A.,  the  father, 
in  consideration  of  a  marriage  before  that  time  had  between  Sir  R.  A 
the  father  and  Dame  Mary  his  then  wife,  and  of  a  marriage  to  be  had 
between  Sir  R.  A.  the  son  and  Lovis  Carteret,  and  of  her  marriage  por- 
tion, and  for  a  provision  to  be  made  for  Dame  Mary,  of  a  jointure,  re- 
lease the  estate  in  question  (inter  alia)  to  Carteret  and  Lowe  and  their 
heirs,  to  the  use  of  Sir  R.  A.  the  father  for  life,  sans  waste  ;  remainder 
(except  timber)  to  Dame  Mary  for  life,  for  her  jointure  ;  remainder  to 
Sir  R.  A.  the  son,  and  the  heirs  male  of  his  body  on  the  body  of  Lovis 
Carteret:  remainder  to  the  right  heirs  of  Sir  R.  A.  the  father.  (These 
are  all  the  limitations  in  this  indenture,  concerning  the  estate  in  question.) 
Sir  R.  A.  the  father  covenanted  with  Sir  George  Carteret  (the  father  of 
Lovis  C.)  that  for  the  better  securing  the  estate  in  question  to  Sir  Ed- 
ward C.  and  John  Lowe  and  their  heirs,  he  and  Dame  Mary  his  wife 
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and  Sir  Edward  Atkins  would  levy  a  fine  to  Carteret  and  Lowe  and  their 
heirs,  to  the  uses  before  declared. 

In  Trinity  Term  1669,  a  fine  with  proclamations  was  levied  of  the 
estate  in  question  (together  with  other  estates)  by  Sir  Edward  A.,  Sir 
R.  A.  the  father,  and  Dame  Mary  his  then  wife,  to  Sir  Edward  Carteret 
and  John  Lowe. 

It  is  not  found  which  of  the  two  deeds  was  executed  first  (though  it 
was  a  matter  of  fact) ;  so  that  the  priority  of  execution  must  be  deter- 
mined by. the  court  from  circumstances  and  presumptions. 

The  order  in  which  the  two  deeds  stand  in  the  verdict  concludes  noth- 
ing one  way  or  the  other;  since  they  are  placed  there  as  they  were  given 
in  evidence. 

*Then  he  proceeded  to  compare  the  two  deeds  and  to  reason 
upon  them ;  and  argued  very  elaborately,  that  either  the  little 
deed  was  executed  after  the  great  deed  ;  or  that  the  little  deed  was  made 
with  a  view  to  control  or  correct  the  great  deed :  or  that  the  great  deed  and 
the  little  deed,  and  the  fine,  must  be  considered  as  one  assurance  (though 
not  as  incorporated,  and  as  one  single  act) :  and  in  either  case,  there  is 
an  end  of  the  leasing  power,  and  also  of  the  jointuring  power. 

And  he  argued  very  strenuously,  that  the  fine  would  extinguish  both 
those  powers ;  because  they  were  powers  appendant  and  annexed  to  Sir 
R.  A.  the  father's  estate  for  life,  and  not  collateral  to  his  estate. 

Second  point  or  head — Supposing  the  great  deed  was  last  executed,  or 
that  it  controls  or  corrects  the  little  deed  ;  then 

Whether  the  leasing  and  jointuring  powers  were  well  executed  by  Sir 
R.  A.  the  father. 

He  chose  to  say  nothing  as  to  the  execution  of  the  jointuring  power  ; 
no  circumstances  attending  the  execution  of  it  having  been  laid  before 
the  jury  ;  but  confined  himself  to  the  other  (the  leasing  power.) 

Now  this  lease  is  void,  as  against  law ;  being  made  for  no  other  pur- 
pose than  to  restrain  R.  A.  the  son  from  suffering  a  recovery.  For  that 
restraint  is  against  law. 

The  power  to  suffer  a  common  recovery  is  a  privilege  inseparably 
incident  to  an  estate  tail :  it  is  a  potestas  alienandi,  which  is  not 
restrained  by  the  Statute  de  Donis,  and  has  been  so  considered  ever 
since  Taltaram's  case.  (12  E.  4,  14  b.  pi.  16.)  And  this  power  to 
u  suffer  a  common  recovery"  cannot  be  restrained  *by  condition,  P^^M-I 
limitation,  custom,  recognizance,  statute,  or  covenant. 

That  it  cannot  be  restrained  by  condition  appears  by  Co.  Litt.  223  b, 
224  a,  and  Sonday's  Case,  9  Rep.  128. 

That  it  cannot  be  restrained  by  limitation  appears  by  Cro.  Jac.  696, 
Foy  v.  Hinde ;  and  Sonday's  Case,  and  other  books. 
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That  it  cannot  be  restrained  by  custom  appears  by  the  case  of  Taylor 
and  Shaw,  in  Garter  6  and  22. 

That  it  cannot  be  restrained  by  recognizance  or  by  statute,  appears 
by  Poole's  Case,  cited  in  Moore  910. 

That  it  cannot  be  restrained  by  covenant  appears  by  the  case  of  Collins 
v.  Plummer,  1  Peere  Wms.  104. 

That  an  attempt  to  suffer  a  common  recovery  cannot  be  restrained 
appears  by  Corbet's  Case,  in  the  1  Rep.  83 ;  Mildmay's  Case  in  the  6 
Rep.  40 ;  and  the  case  of  Pierce  v.  Win,  in  1  Ventr.  321. 

And  that  a  conclusion  to  suffer  a  recovery  pannot  be  restrained  appears 
by  Mary  Portington's  Case  in  the  10  Rep.  35. 

So  that  the  question  is  reduced  to  this  :  "  whether  that  can  be  effected 
by  a  lease  made  pursuant  to  a  power  which  cannot  be  attained  by  a  con- 
dition, limitation,  custom,  statute,  recognizance,  or  covenant." 

Since  the  law  has  been  thus  careful  to  preserve  this  incidental  privi- 
lege of  suffering  a  common  recovery  to  a  tenant  in  tail,  surely  it  will 
not  permit  this  new  experiment,  equally  destructive  to  that  privilege,  to 
take  place.  This  is  the  first  attempt  of  the  kind :  and  it  is  a  sound  rule 
of  law,  "  that  what  never  has  been,  ought  not  to  be  permitted." 

The  lease  is  also  void,  as  being  fraudulent :  for  it  was  made  to  deprive 

Sir  R.  A.  the  son  of  the  profits  of  the  estate,  and  of  an  incidental  power 

over  it.     *And  the  fraud  which  made  it  void  was  apparent.  And 

J    as  the  estates  affected  by  the  lease  subsisted  before  thealease  was 

made,  the  lease  was  fraudulent  at  common  law. 

To  prove  the  lease  to  be  fraudulent  he  relied  on  Savill  126  ;  the  case 
of  White  v.  Bacon,  H.  32  Eliz.  In  a /orraecfon,  the  tenant  pleaded  non- 
tenure; on  which  the  parties  were  at  issue.  The  jury  found,  "  that  the 
tenant  made  a  feoffment  to  several  persons,  to  their  own  proper  use, 
before  the  writ  purchased ;  and  that  the  feoffees  never  took  the  profits 
of  the  land ;  but  that  the  feoffor  took  them  until  the  day  of  purchasing 
the  writ."  And  the  doubt  was,  whether  the  feoffment  was  fraudulent, 
as  against  the  demandant.  And  the  judgment  of  the  court  was,  "  that 
it  was  fraudulent  and  void."  Now,  if  the  feoffee's  not  taking  the  profits, 
but  the  feoffor's  taking  them,  was  a  reason  for  not  adjudging  the  feoff- 
ment to  be  fraudulent  against  the  demandant  in  that  case ;  the  lessee's 
not  taking  the  profits,  not  paying  the  reserved  rent,  nor  having  the  lease 
in  his  custody,  but  the  lessor's  continuing  in  possesssion  and  taking  the 
profits  to  the  day  of  his  death,  seem  in  the  present  case  to  be  full  as 
cogent  reasons  for  determining  this  lease  to  the  Dacres  to  be  fraudulent, 
against  Dame  Mary  and  Sir  R.  A.  the  son. 

If  this  case  should  be  answered  by  saying,  "  the  feoffment  therein 
mentioned  was  made  void  by  13  Eliz.  c.  5,  made  against  fraudulent 
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grants,"  the  reply  would  be  "  that  that  statute  was  made  in  affirmance 
of  the  common  law;"  as  appears  by  Twine's  Case  in  the  3  Rep.  82  b. 
But  he  argued  that  the  lease  was  fraudulent,  not  only  at  common  law, 
but  likewise  by  the  statute.     For  the  marriage  of  Dame  Mary  with  Sir 
R.  A.  the  father,  and  Dame  Mary's  releasing  her  *former  join- 
ture,  were  a  valuable  consideration  for  the  estate  limited  to  Dame  ^ 
Mary  for  life ;  and  the  marriage  portion  of  Lovis  Carteret  was  a  valu- 
able consideration,  which  extended  to  the  limitation  to  Sir  R.  A.  the 
son  and  the  heirs  male  of  his  body  by  Lovis  Carteret. 

Here  it  has  been  observed,  "that  if  the  lease  had  been  called  in  ques- 
tion whilst  it  subsisted,  it  could  not  have  been  avoided ;  but  would  have 
been  adjudged  absolute,  for  the  benefit  of  the  lessees ;"  and  2  Leon. 
133,  Moore  and  Savill,  and  other  books  were  cited  as  authorities  to  sup- 
port the  observation. 

Answer. — The  objection  to  the  lease  is,  "  that  it  never  did  subsist," 
for  the  reasons  which  have  been  mentioned :  and  if  the  lease  was  void 
from  the  beginning,  'tis  a  contradiction  to  say  "  it  shall  be  adjudged 
absolute."  And  the  authorities  cited  are  all  of  conditions  subsequent 
to  the  estate,  created  at  the  same  time  with  the  condition.  In  which 
cases  there  was  no  objection  to  the  estate  (for  the  estate  was  allowed  to 
be  well  created) ;  but  the  objections  were  to  the  conditions,  which  were 
subsequent  to  the  estate. 

It  has.been  observed  farther,  "  that  the  eyes  of  the  court  do  not  pierce 
further  than  the  shell  of  a  conveyance ;  not  to  the  design  of  the  maker 
of  it."  Here,  indeed,  one  must  be  at  a  loss  for  an  answer,  for  want  of 
knowing  what  the  shell  of  a  conveyance  is.  But  there  is  one  thing  that 
appears  upon  this  special  verdict,  which  very  much  favors,  if  it  does  not 
directly  establish,  what  we  have  been  contending  for :  and  that  is,  the 
verdict  which  is  found  to  have  been  obtained  by  Sir  R.  A.  the  son 
against  Dame  Ann  the  second  wife  of  Sir  R.  A.  the  father ;  which  ver- 
dict is  a  disaffirmance  of  the  leasing  and  jointuring  powers,  and  could 
not  have  been  obtained  if  those  powers  had  subsisted.  *'Tis  r*aAA 
true,  there  is  a  deed  found  also  in  the  special  verdict,  which  was 
made  between  the  death  of  Sir  R.  A.  the  father  and  the  bringing  the 
ejectment,  and  to  which  R.  A.  the  son  is  a  party ;  in1  which  deed 
there  is  a  recital  "that  Sir  R.  A.  the  son  then  claimed  the  estate  in 
question,  by  and  under  the  great  deed  :"  which  deed  was  not  given  in 
evidence  on  the  trial  of  the  ejectment.  But  this  finding  is  a  matter  of 
no  moment :  for  the  little  deed  was  executed  either  before  or  at  the  time, 
or  else  subsequent  to  the  time  of  executing  the  great  deed.  If  it  was 
executed  subsequent  to  the  execution  of  the  great  deed,  then  the  little 
1  The  indenture  tripartite,  dated  May  18th,  1710. 
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deed  and  fine  control  the  great  deed,  by  extinguishing  the  powers.  If  it 
was  executed  before  or  at  the  time  of  executing  the  great  deed,  then  the 
two  deeds  and  the  fine  may  be  taken  as  one  assurance.  And  in  that  case, 
the  little  deed  corrects  the  great  one,  by  limiting  the  estate  in  question 
to  Sir  R.  A.  the  father,  discharged  of  the  powers.  And  in  either  case 
it  may  be  said,  with  great  truth,  "  that  Sir  R.  A.  the  son  claimed  under 
the  great  deed."  However,  supposing  the  person  who  drew  the  deed 
had  mistaken  the  law,  and  made  a  false  recital,  surely  a  mis-recital  of 
matter  of  law  will  not  conclude  a  court  of  justice.  And  what  Sir  R. 
A.  the  son's  own  opinion  upon  the  matter  was,  will  appear  by  the  recent 
pursuit  of  his  title  against  Dame  Ann  ;  for  Sir  R.  A.  the  father  died  in 
February  1709 :  and  in  Trinity  Term  following,  Sir  R.  A.  the  son 
brought  his  ejectment  against  Dame  Ann,  who  was  then  in  possession 
of  the  estate  under  the  jointuring  power. 

But  it  having  been  found,  "  that  afterwards  Dame  Ann  brought  an 

ejectment,  and  recovered  the  estate,  upon  two  demises,  one   made  by 

herself  and  the  other  by  the  surviving  lessee  for  life  ;"  it  hath  been  in- 

*6451   s*ste^  *tnat  Dame  Ann  could  not  have  obtained  that  verdict 

unless  the  two  powers,  or  one  of  them  at  least,  had  then  existed. 

To  which  it  may  be  answered,  that  it  does  not  appear  that  the  little 
deed  was  produced  in  evidence,  upon  the  trial  of  that  ejectment.  Or 
perhaps  the  jointuring  power  only  might  then  be  in  question  :  or  there 
might  have  been  other  reasons  for  the  difference  in  opinion.  But,  how- 
ever it  might  happen,  still  that  verdict  is  not  conclusive. 

Here  Mr.  Knowler  argued  that  the  lease  to  the  Dacres  must  have  deter- 
mined in  1711,  upon  the  death  of  Sir  R.  A.  the  son  without  issue  male  : 
and  that  the  lessor  of  the  plaintiff  was  barred  of  his  remedy  by  this 
action  of  ejectment  (being  an  action  grounded  on  an  entry),  because  it 
was  not  brought  within  twenty  years  after  his  title  accrued,  and  conse- 
quently his  entry  was  not  lawful  by  21  Jac.  1,  c.  16. 

But  these  parts  of  his  argument  are  omitted. 

Third  point  or  head. — But  supposing  the  leasing  and  the  jointuring 
powers  did  exist,  and  were  well  executed  by  Sir  R.  A.  the  father ;  the 
matter  which  falls  next  under  consideration  is,  "  whether  the  lease  or 
jointure  made  in  execution  of  the  powers,  were  an  impediment  to  Sir  R. 
A.  the  son's  suffering  the  recovery." 

The  point  we  shall  endeavor  to  establish  is,  that  James  Earle,  the  per- 
son against  whom  the  writ  of  entry  was  brought,  was  tenant  of  the  free- 
hold when  judgment  was  given  against  him  in  the  common  recovery. 
And  we  shall  begin  with  observing  that  the  jointure  or  the  lease  could 
be  no  impediment  to  Sir  R.  A.  the  son's  suffering  the  recovery,  because 
neither  of  the  lessees  or  Dame  Ann  were  in  possession  of  the  estate 
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at  the  time  when  Sir  R.  A.  the  son  made  the  feoffment  to  the  said  James 
Earle. 

*If1  the  court  should  be  of  opinion,  on  the  authority  of  2 
Anderson  196,  "  that  the  livery  under  the  letter  of  attorney  of 
John  Dacres  vested  the  freehold  in  his  co-lessees  as  well  as  in  himself 
and  not  in  himself  only,"  then  we  insist  that  the  livery  was  void,  because 
the  lessees  were  in  possession  by  the  deed.  For  if  tenant  for  life  has  a 
power  to  make  leases  for  lives,  and  makes  a  lease  for  life  by  livery,  the 
livery  is  void  ;  because  the  lease  takes  effect  by  the  deed  :  for  by  sealing 
the  deed,  the  power  is  executed.  2  Levinz  149,  Wigson  and  Garrett ;  1 
Ventris  291,  The  Earl  of  Leicester's  case.  And  the  livery  being  void, 
the  lessees  were  never  in  possession :  for  it  is  found  by  the  verdict, 
"  that  the  lessees  or  either  of  them  were  never  in  possession  otherwise 
than  by  the  livery." 

And  as  the  lease  was  no  impediment,  so  the  jointure  could  be  none. 
For  it  is  found,  "  that  Dame  Ann  being  in  possession  by  virtue  of  the 
deed  of  appointment,  and  claiming  the  estate  for  her  life  for  her  joint- 
ure, an  ejectment  was  brought  on  the  demise  of  Sir  R.  A.  the  son  and 
J.  Walker  his  trustee,  against  Dame  Ann  and  the  tenants  in  possession 
for  the  recovery  of  the  estate ;  and  that  there  was  a  verdict  for  'the 
plaintiff,  and  judgment  on  it;"  and  "that  a  writ  of  possession  was 
awarded  ;  and  that  soon  after  the  judgment,  and  during  the  life  of  Dame 
Ann,  Sir  R.  A.  the  son  entered  into  and  was  in  possession  of  the  es- 
tates, and  that  he  continued  in  possession  to  the  day  of  his  death."  By 
this  it  appears  that  the  jointure  and  possession  of  Dame  Ann  was  re- 
moved out  of  the  way. 

It  can  be  no  objection  to  the  legality  of  Sir  R.  A.  the  son's  possession, 
"  that  the  judgment  was  not  executed  by  a  writ  of  possession  ;"  since 
something  equivalent  *to  it  is  found,  viz.,  "  that  soon  after  the 
judgment,  Sir  R.  A.  the  son  entered  rand  was  in  possession  of 
the  estate."  And  there  is  no  rule  of  law  more  uncontroverted,  than, 
"  that  a  recoveror  may  enter  without  a  writ  of  execution,  where,  the 
demand  is  certain." 

The  demandant  after  judgment  in  a  common  recovery  may  enter  or 
take  out  execution,  at  his  election.  Shelley's  Case,  1  Rep.  106  ;  Mary 
Portington's  Case,  10  Rep.  38.  Conusee  may  execute  a  fine  executory 
(which  does  not  take  effect  till  execution)  by  entry.  The  plaintiff  may 

1  Note. — Upon  his  first  argument,  he  had  urged  (upon  the  authority  of  Bro.  Abr.  title 
Feffements  de  terres,  pi.  67),  "  that  no  freehold  passed  by  the  livery,  to  any  of  the  three 
lessees,  except  John  Dacres  who  executed  the  letter  of  attorney  to  take  it ;"  which  John 
dying  in  1705.  the  lease  expired  then.  But  he  did  not  now  insist  npon  this  point,  but 
seemed,  rather,  to  give  it  up. 
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have  a  re-disseisin,  on  the  Statute  of  Merton,  c.  3  (which  gives  it  after 
a  recovery  in  an  assize  of  novel  disseisin  and  delivery  of  seisin  by  the 
sheriff),  as  well  where  he  executes  the  recovery  by  entry,  as  where  the 
sheriff  delivers  seisin  to  him.  The  patron  who  recovers  in  quare  impedit 
may  present  without  a  writ  to  the  bishop.  Hutton  66,  Rudd  v.  Bishop 
of  Lincoln.  And  the  lessor  of  the  plaintiff  may  enter  after  recovery  in 
ejectment.  2  Sid.  156.  Sir  Robert  the  son  being  thus  in  possession 
of  the  estate,  and  the  possession  which  is  found  to  have  been  in  Dame 
Ann  having  been  removed,  the  effect  and  operation  of  the  feoffment  come 
next  in  order  to  be  considered. 

But  Mr.  Knowler  said,  he  would,  out  of  the  respect  due  to  what  came 
from  the  court,  take  notice  of  an1  intimation  of  one  of  their  lordships, 
expressing  a  desire  to  hear  it  argued  hypothetically,  supposing  the  less 
deed  to  have  been  first  executed,  and  supposing  the  powers  to  have 
subsisted  and  to  have  been  well  executed,  and  consequently  that  Sir  R. 
A.  the  son  was  only  tenant  in  tail  in  remainder  ;  what  would  be  the 
effect  of  the  entry  of  such  tenant  in  tail  in  remainder,  under  or  in  con- 
sequence of  a  judgment  in  ejectment  ? 


*6481  "  ,  ne  8&id,  to  make  it  appear  beyond  *controversy, 

that  Sir  R.  A.  the  son,  after  his  entry  in  consequence  of  the 
judgment  in  ejectment,  became  tenant  in  tail  in  possession  ;  i.  e.,  be- 
came seised  of  an  estate  tail  executed. 

The  gentlemen  who  have  argued  for  the  lessor  of  the  plaintiff  have 
called  the  possession  of  Sir  R.  A.  the  son  a  naked  possession.  But,  he, 
to  maintain  his  position,  would  show  that  the  right  of  possession  was  in 
Sir  R.  A.  the  son. 

There  is  a  sound  distinction  in  law  between  a  naked  possession  and  a 
right  of  possession.  A  disseisor  has  only  a  naked  possession  :  the  disseisee 
has  the  right  of  possession  ;  for  he  may  enter  upon  the  disseisor.  But  when 
a  descent  is  cast,  the  right  of  possession  is  no  longer  in  the  disseisee  ;  but  is 
in  the  heir  of  the  disseisor  :  for  the  disseisee  cannot  enter  upon  the  posses- 
sion of  the  heir.  So  that  a  right  of  possession  and  a  right  of  entry  are 
convertible. 

A  judgment  is  an  act  of  law  :  and  whilst  it  continues  in  force,  it 
destroys  the  title  of  the  adverse  party.  A  judgment  in  ejectment,  by 
which  only  the  possession  is  recovered,  not  only  destroys  the  right  of 
possession  which  was  in  the  adverse  party,  but  gives  a  right  of  possession 
to  the  recoveror.  And  if  the  judgment  in  ejectment  did  not  produce  this 
effect,  the  lessor  of  the  plaintiff  could  not  enter,  or  be  entitled  to  the 
writ  of  habere  facias  possessionem  :  but  his  having  a  right  to  enter  and 
to  sue  out  that  writ,  infers  his  right  to  the  possession.  Whilst  the  judg- 

1  This  had  been  intimated  by  one  of  the  judges,  at  the  end  of  the  second  argument. 
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me-nt  stands  in  force,  it  removes  an  intervening  estate  out  of  the  way  : 
and  during  that  time,  'tis  the  same  thing  as  if  it  had  never  existed. 
And  the  recoveror's  right  to  the  possession  will  continue  till  the  judg- 
ment is  reversed  by  error,  or  falsified  in  another  action.  Like  the  case 
where  the  tenant  in  tail  suffers  an  erroneous  recovery :  *so  long 
as  the  recovery  remains  in  force,  it  is  a  bar  to  the  tail,  and  the  ^ 
issue  in  tail  has  no  right  to  the  estate  tail ;  for  if  the  tenant  in  tail  should 
disseise  the  recoveror  and  die,  the  issue  would  not  be  remitted ;  because 
he  has  but  one  title  to  the  land  (which  is  the  title  by  descent) ;  and  there 
must  be  two  titles  in  the  same  person  to  make  a  remitter.  Co.  Litt. 
349  a. 

Now  the  consequence  of  this  is,  that  the  right  to  the  possession  and 
the  remainder  in  tail  meeting  in  the  same  person,  and  that  person  being 
Sir  R.  A.  the  son,  the  possession  and  the  remainder  in  tail  united, 
and  Sir  R.  A.  the  son  became  seised  of  an  estate  tail  executed,  or  (in 
other  words)  of  an  estate  tail  in  possession. 

If  the  nature  of  an  action  of  ejectment,  and  the  consequence  result- 
ing from  a  recovery  in  it,  be  considered,  this  will  appear  in  a  clearer  light. 

An  ejectment  is  a  possessory  action ;  in  which  almost  all  titles  to  land 
are  tried ;  whether  the  party's  title  is,  to  an  estate  in  fee,  fee  tail,  for 
life  or  for  years,  the  remedy  is  by  one  and  the  same  action.  In  an  ac- 
tion of  ejectment,  the  plaintiff  recovers  only  the  possession  of  the  land  : 
and  the  execution  is  of  the  possession  only.  But  if  the  lessor  of  the 
plaintiff  recovers  only  the  possession  of  the  land,  it  may  be  asked,  "  how 
he  becomes  seised  according  to  his  title."  To  which  it  maybe  answered, 
that  when  a  person  is  in  possession  by  title  (as  every  person  is  who 
enters  in  execution  of  a  judgment  in  ejectment,  because  the  law  does  no 
wrong)  the  possession  and  title  unite.  For  it  is  a  rule  of  law,  "  that 
when  a  man,  having  a  title  to  an  estate,  comes  to  the  possession  of 
it  by  lawful  means,  he  shall  be  in  possession  according  to  his  title;"  as 
where  the  title  is  to  have  a  fee,  he  becomes  seised  in  fee ;  where  the 
title  is  to  have  an  estate  tail,  he  becomes  *seised  of  an  estate  tail, 
and  so  on ;  the  law  casting  the  estate  upon  him  according  to  his 
title.  And  were  it  not  so,  an  ejectment  would  be  the  most  ineffectual 
remedy  for  the  trial  of  titles  to  estates ;  and  it  would  never  answer  the 
purpose  for  which  it  was  brought  into  use,  if  (as  the  counsel  on  the  other 
side  would  have  it)  the  lessor  of  the  plaintiff  had  no  more  than  a  bare 
possession,  after  an  execution  or  entry  on  a  judgment  in  ejectment.  But 
this  is  not  all.  For  a  great  absurdity  would  follow,  were  it  otherwise ; 
a  man  would  have  a  rightful  possession,  with  an  immediate  remainder 
to  himself  in  tail ;  a  notion  which  never  existed  till  this  case  came  to  be 
debated. 
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What  is  it  that  converts  an  estate  tail  in  remainder  to  an  estate  tail 
executed,  in  any  case  ?  Certainly,  nothing  more  or  less  than  the  posses- 
sion's coming  to  the  remainder  in  tail.  For  if  there  is  tenant  for  life 
with  remainder  to  a  third  person  in  tail,  nothing  comes  to  the  remain- 
der-man upon  the  death  of  the  tenant  for  life  but  the  possession :  for 
the  estate  tail  was  in  him  before. 

And  whilst  the  estate  tail  continued  executed,  Sir  R.  A.  the  son  made 
the  feoffment  to  James  Earle ;  which  discontinued  the  tail,  and  vested  a 
defeasible  fee  in  him ;  and  the  prsecipe,  upon  which  the  common  reco- 
very was  suffered,  being  brought  against  him,  and  Sir  R.  A.  the  son 
being  a  party  to  the  common  recovery,  as  vouchee,  the  common  reco- 
very, thus  circumstanced,  barred  the  estate  tail  and  the  remainders  over. 

And  though  Dame  Ann  falsified  the  recovery  in  ejectment  brought 
by  Sir  R.  A.  the  son,  by  the  judgment  in  the  ejectment  afterwards 
brought  by  herself,  yet  that  falsification  had  no  other  effect  upon  the 
*6511  estate  ^jan  to  reviye  ner  right  to  the  possession.  *Like  the  case 
just  now  cited,  of  an  erroneous  common  recovery  suffered  by  the 
tenant  in  tail,  where,  if  the  issue  in  tail  reverses  the  common  recovery 
by  a  writ  of  error,  the  reversal  revives  his  title  to  the  estate  tail,  and 
consequently  he  is  then  tenant  in  tail,  by  remitter.  So  that  Dame  Ann, 
by  means  of  the  recovery  in  the  ejectment  brought  by  herself,  having 
the  right  to  the  possession,  became  tenant  for  life  again,  in  possession  : 
with  a  remainder  in  fee  thereupon  expectant  to  the  recoveror  in  the 
common  recovery,  or  to  the  person  to  whose  use  the  common  recovery 
was  declared. 

That  estates  may  open  and  shut,  or  be  spread  and  expand,  as  events 
happen,  is  not  unusual  in  our  law.  If  an  estate  is  limited  to  A.  for  life ; 
remainder  to  his  first  and  other  sons  in  tail ;  remainder  to  A.  and  the 
heirs  of  his  body ;  till  A.  has  issue,  he  is  seised  of  an  estate  tail  exe- 
cuted :  upon  the  birth  of  a  son,  that  estate  opens,  and  lets  in  the  son : 
and  A.  thereupon  becomes  tenant  for  life,  with  remainder  to  his  son  in 
tail.  And  this  was  Lewis  Bowie's  Case,  11  Co.  80.  So  if  lands  are 
limited  to  all  the  children,  either  in  possession  or  remainder,  upon  the 
birth  of  the  first  child,  the  whole  estate  vests  in  him  or  her ;  upon  the 
birth  of  another  child,  the  estate  opens  and  takes  in  that  child  ;  and 
opens  in  like  manner  on  the  birth  of  every  other  child.  1  Lord 
Raym.  310,  311,  Earl  of  Sussex  v.  Temple;  2  Vern.  525,  Cook  v.  Cook. 

But  the  resolution  of  the  question  now  under  consideration  does  not 
altogether  depend  on  the  quantity  of  the  estate  which  Sir  R.  A.  the  son 
had  at  the  time  when  he  made  the  feoffment.  It  depends  on  the  quality 
of  the  conveyance  he  made  use  of. 

All  the  gentlemen  who  have  argued  this  case  on  the  otner  side,  have 
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blended  and  confounded  the  several  *operations  of  different  con- 
veyances,  and  have  not  considered  them  with  that  distinction  and 
precision  that  are  necessary  for  the  solution  of  the  present  question.  If 
due  attention  were  given  to  the  operation  of  the  several  conveyances 
which  the  law  has  established,  the  seeming  difficulties  of  this  part  of  the 
case  would  be  removed. 

All  conveyances  operate  as  a  feoifment,  or  as  a  grant. 

A  feoffment  operates  on  the  possession,  without  any  regard  to  the 
estate  or  interest  of  the  feoffor.  A  grant  operates  on  the  estate  or  in- 
terest which  the  grantor  has  in  the  thing  granted.  But,  to  be  more  par- 
ticular, according  to  Lord  Coke's  enumeration,  a  man  may  purchase  or 
convey  lands  by  ten  manners  of  conveyance :  viz.,  by  feoffment,  grant, 
fine,  common  recovery,  exchange,  release,  confirmation,  grant  of  rever- 
sion with  attornment,  bargain  and  sale,  will. 

To  make  a  feoffment  good  and  valid,  nothing  is  wanting  but  posses- 
sion ;  and  where  the  feoffor  has  possession,  though  it  be  as  bare  arid 
naked  as  the  gentleman  would  have  it,  yet  a  freehold  or  fee  simple 
passes  by  reason  of  the  livery.  Poph.  39 ;  Litt.  §  595,  599,  611,  698 ; 
Co.  Litt.  336  b,  367  a. 

A  grant  passes  nothing  but  what  the  grantor  may  lawfully  grant. 
Poph.  39;  Litt.  §  608. 

A  fine  and  common  recovery  are  likened  to  a  feoffment ;  for  one  is 
called  a  feoffment  of  record,  and  the  other  is  said  to  be  in  nature  of  a 
feoffment  of  record.  That  which  occasions  the  likeness  between  a  feoff 
ment,  fine,  and  recovery,  is  that  they  all  pass  a  fee,  though  the  feoffor, 
conusor,  or  tenant  have  none.  Co.  Litt.  9  b.  But,  to  give  them  this 
uniform  operation,  the  conusor  in  the  fine,  and  the  tenant  to  the  precipe, 
must  be  seised  of  a  freehold;  i.  e.,  an  estate  for  life  at  least: 
*otherwise  the  fine  may  be  avoided,  by  the  plea  of  "paries  finis 
nil  habuerunt;"  and  the  recovery,  by  plea  of  non-tenure,  i.  e.,  "that 
the  person  against  whom  the  writ  was  brought  was  not  tenant  of  the 
freehold,  by  right  or  by  wrong." 

By  this,  it  appears  that  a  fine  and  a  common  recovery  are  both  void, 
for  want  of  a  freehold.  But  it  nowhere  appears,  notwithstanding  what 
has  been  urged,  that  an  estate  in  the  feoffor  is  necessary  to  support  a 
feoffraent.  But  it  does  appear,  and  I  have  a  greajt  authority  for  it, 
that  it  is  no  plea  in  avoidance  of  a  feoffment,  to  say,  "  that  the  feoffor 
has  nothing  in  the  land  at  the  time  of  the  feoffment;"  because  the  land 
passes  by  the  livery.  If  the  operation  of  the  feoffment  is  questioned, 
the  only  plea  is,  "N'enfeoffa  pas  ;"  which  puts  in  issue  only  the  livery. 
This  is  the  opinion  and  this  is  the  language  of  Littleton  ;  10  Edward 
4,  8,  9. 
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All  other  conveyances,  as  exchange,  release,  confirmation,  grant  of 
reversion,  bargain  and  sale,  will  pass  nothing  but  what  the  grantor  may 
lawfully  convey,  without  livery  :  and,  on  that  account,  are  in  the  nature 
of  a  grant.  Litt.  §  606,  607,  609,  610 ;  Hardr.  410,  Edwards  v.  Slater. 
It  is  the  operation  of  these  conveyances,  that  the  gentlemen,  in  the 
course  of  their  argument,  have  applied  to  a  feoffment ;  but  with  what 
propriety,  is  submitted  to  the  court,  upon  what  is  now  disclosed. 

But  it  has  been  said,  "  that  such  a  feoffment  as  this  may  be  made  by 
any  person  in  possession  ;  and  if  established,  will  introduce  a  new 
law  in  Westminster  Hall,  contrary  to  all  former  rules  and  doctrines." 

To  which  objection  the  answer  is,  "  that  it  is  most  clear  that  a  feoff- 
ment may  be  made  by  any  person  in  possession  ;"  for  'tis  the  doctrine 
sthe  law  teaches,  and  it  has  been  the  language  of  the  greatest  professors 
of  *it.  Lord  Coke,  in  his  comment  on  the  25th  chapter  of  W.  2 

y  J  (which  gives  a  writ  of  novel  disseisin,  where  tenant  for  years 
aliens  in  fee,  by  feoffment),  grounds  his  distinction  between  cases  which 
are  within  the  act  and  cases  which  are  not  within  the  act  on  possession 
only.  For  he  says,  "  Though  the  act  speaks  of  an  alienation  by  feoff- 
ment, by  a  tenant  for  years ;  yet  it  extends  to  tenant  by  elegit,  statute- 
merchant,  statute-staple,  tenant  at  will,  and  tenant  at  sufferance,  because 
all  these  have  a  possession  ;  but  it  is  otherwise  of  a  bailiff,  foi;  he  has  no 
possession  at  all."  This  shows  how  greatly  one  of  the  gentlemen  is 
mistaken,  when  he  asserts,  "that  a  conveyance  of  an  estate  of  freehold 
by  a  tenant  at  sufferance  would  be  void,"  since  it  appears  by  the  statute, 
and  by  the  comment  upon  it,  "  that  a  feoffment  by  a  tenant  at  sufferance 
(who  has  no  more  than  a  bare  possession)  will  unquestionably  pass  a 
freehold."  And  the  case  of  Butler  v.  Buckmanton,  Cro.  Jac.  169, 
proves  no  more  than  that  the  release  of  tenant  in  tail  to  a  tenant  at 
sufferance  is  not  good,  for  want  of  a  privity  between  them.  Besides,  a 
release,  as  has  been  already  observed,  passes  no  greater  estate  than  the 
releasor  can  lawfully  convey. 

Lord  Ch.  Just.  Holt  lays  it  down  as  clear  law,  in  the  case  of  Hunt  v. 

Burn,  H.  1  Annse,  "  that  if  the  lessee  for  years  makes  a  feoffment  with 

livery,  though  the  lessor  be  on  the  land,  protesting  against  it,  yet  the 

land  passes,  because  the  lessee  was  entitled  to  the  possession."     And 

Lord  Ch.  Just.  Holt  is  supported  in  his  opinion,  by  the  case  of  Read  and 

Morpeth  v.  Errington,  Cro.  Eliz.  321,  where  the  question  was,  "  if  a 

feoffment  by  lessee  for  years,  the  lessor  being  upon  the  land,  was  a  good 

feoffment ;"  for  it  was  pretended,  that  his  being  upon  the  land  guarded 

the  land,  so  that  no  feoffment  could  be  made.     But  the  *court 

-I   was  of  opinion  that  the  feoffment  was  good,  "  because  the  lessee 


TAYLOR   V.  HORDE.  629 

had  the  sole  right  to  the  possession,  and  livery   ought  always   to  be 
given  to  the  possession." 

Notice  has  been  already  taken,  that  it  is  no  plea  in  avoidance  of  a 
feoffment  to  say,  "  that  the  feoffor  had  nothing  in  the  land  at  the  time 
of  the  feoffment."  Let  us  here  add  the  form  of  pleading  a  feoffment  by 
tenant  for  life,  and  tenant  for  years  ;  good  pleading  being  an  infallible 
test  of  the  law.  If  feoffment  in  fee  is  pleaded  by  tenant  in  fee,  the  con- 
clusion is,  "  that  the  feoffee  was,  by  virtue  thereof,  seised  in  fee ;"  and 
the  same  conclusion  is  made  on  the  feoffment  in  fee  of  the  tenant  for 
life  and  tenant  for  years,  that  by  pretext  thereof  the  feoffee  was  seised 
in  fee.  The  entry  of  Albany's  case  in  1  Rep.  108,  is  a  proof  of 
this. 

It  appears  by  Jenning's  case,  in  the  10th  Rep.  443,  "  that  the  feoffee 
of  lessee  for  years  was  a  good  tenant  to  the  praecipe."  In  the  case  of 
Smith  v.  Parkhurst,  or  Dormer  and  Fortescue,  it  was  admitted  that  there 
would  have  been  a  good  tenant  to  the  praecipe,  if  Mr.  Just.  Dormer  had 
made  a  feoffment.  And  the  question  in  Sir  William  Pelham's  case,  1 
Co.  14  b,  is  an  admission  u  that  the  feoffment  of  lessee  for  years  will 
pass  a  freehold." 

"  That  possession  only  would  support  a  feoffment,"  was  the  doctrine 
at  Westminster  Hall  in  elder  times.  In  Perkins  (a  book  of  no  mean 
authority),  section  200,  it  is  laid  down  as  a  rule, "  that  without  possession,  a 
man  cannot  make  livery."  A  feoffment  by  the  lessee  for  years,  though  the 
lessor  be  upon  the  land  passes  the  land ;  and  the  reason  for  this  is  rendered 
in  the  book,  "  because  the  lessor  had  nothing  to  do  with  the  possession." 

It  was  the  law,  when  lands  were  devisable  only  by  *custoin, 
that  a  man  might  devise  "  that  his  lands  should  be  sold  by  his 
executors."  In  which  case,  the  lands  descended  upon  the  death  of  the 
testator  to  his  heir-at-law,  and  the  executors  took  no  interest  by  the 
will.  Babington,  a  learned  judge,  in  putting  this  case,  and  taking  no- 
tice of  the  feoffment  of  the  executors,  makes  this  remark  : — "  And  so," 
says  he,  "  a  man  may  have  a  lawful  freehold  from  a  person  who  had 
nothing  in  the  land  ;  as  a  man  may  have  fire  from  a  flint,  which  has  no 
fire  in  it."  And  he  further  illustrates  his  conclusion  with  the  instance, 
"  that  a  woman  shall  recover  her  dower  (which  is  an  estate  for  life) 
against  a  guardian  in  chivalry,  who  has  no  freehold."  9  H.  6,  24. 

In  10  H.  8,  10,  it  is  mentioned  as  a  thing  notorious,  "  that  those  who 
have  no  freehold  may  convey  a  freehold."  The  conveyance  which  will 
pass  a  freehold  from  a  person  who  has  none,  must  necessarily  be  a  feoff- 
ment, since  there  is  no  other  conveyance  in  the  law  which  will  produce 
the  like  effect. 

Before  the  Statute  of  Uses,  a  cestuy  qui  use  conveyed  the  use  by  bar- 
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gain  and  sale,  and  afterwards  levied  a  fine  to  a  stranger.  And  the 
question  was,  whether  the  fine  was  not  void,  as  neither  of  the  parties  had 
anything  in  use  or  in  possession  ;  for  by  the  bargain  and  sale,  the  use 
was  in  the  bargainee ;  and  nothing  was  in  the  bargainer,  or  in  the 
stranger.  It  was  argued  that  if  this  fine  was  not  good,  great  inconve- 
nience would  follow ;  for  that  many  recoveries  had  been  suffered  against 
the  bargainer,  after  he  had  conveyed  the  use.  To  this  Fitzherbert  re- 
plied : — "  It  is  folly  of  purchasers  that  they  do  not  take  a  feoffment 
from  the  cestuy  qui  use,  before  the  fine  is  levied;  for  if  they  do,  the  fine 
will  be  good.  I,  for  my  part,"  says  he,  "  will  never  purchase  any  land 
*6571  w^^out  taking  a  feoffment  ;  *so  that  I  may  be  in  possession  when 
the  fine  is  levied  ;  for  then  the  fine  will  undoubtedly  be  good." 
27  H.  8,  23. 

The  possession  here  spoken  of  must  be  a  freehold  at  least,  because 
nothing  less  than  a  freehold  will  support  a  fine  ;  for  if  neither  conuser 
or  conusee  have  an  estate  of  freehold  in  possession,  remainder,  or  rever- 
sion at  the  time  of  levying  the  fine,  the  fine  is  void.  The  feoffment  here 
spoken  of  is  the  feoffment  of  a  cestuy  qui  use,  after  he  had  parted  from 
the  use,  and  whilst  the  freehold  and  inheritance  of  the  estate  was  in  the 
feoffees,  so  that  it  was  the  feoffment  of  a  person  who  had  only  a  bare 
and  naked  possession  (unaccompanied  with  right)  to  a  stranger.  The 
feoffment  could  not  have  been  made  good  by  the  statute  of  1  R.  3,  c.  1  ; 
because,  after  the  bargain  and  sale,  the  use  was  in  the  bargainee,  and 
the  feoffor  was  no  longer  cestuy  qui  use.  This  was  the  opinion,  and  this 
was  the  practice,  of  one  of  the  greatest  lawyers  of  the  age  in  which  he 
lived  ;  for  it  is  said  that  Fitzherbert  and  JBaldwyn  were  the  greatest  law- 
yers of  that  age.  The  observations  upon  the  opinion  of  Fitzherbert 
are,  that  if  a  feoffment  from  the  cestuy  qui  use  to  a  stranger,  after  he 
had  conveyed  the  use,  would  have  made  the  fine  undoubtedly  good,  the 
like  feoffment  would  have  made  a  good  tenant  to  the  prsecipe  ;  and  for 
this  plain  reason,  "  because  the  feoffment  passed  the  freehold."  How 
would  this  great  judge  have  been  surprised  to  have  heard  the  operation 
of  a  conveyance  which  he  relied  on  as  the  basis  of  his  title  to  his  estates, 
doubted  and  debated  !  This  case  is  an  additional  authority,  "  that  the 
feoffment  of  a  tenant  at  sufferance  will  pass  a  fee."  For  after  the  cestuy 
qui  use  had  conveyed  the  use  by  bargain  and  sale,  he  was  no  longer  a 
tenant  at  will  to  his  feoffees.  It  is  likewise  a  proof  u  that  the  feoffment 
*6581  °^  a  deforceor,  *wno  ^  a  wrongful  withholder,  passes  a  fee."  For 
after  a  bargain  and  sale,  the  cestuy  qui  use  had  no  right  to  the 
possession,  but  was  a  wrongful  withholder.  Upon  this,  it  is  submitted, 
whether  the.  confirmation  of  this  doctrine,  by  the  judgment  of  the 
court,  will  introduce  a  new  law  into  Westminster  Hall  contrary  to  all 
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former  rules  and  doctrines  ;  or  whether  it  will  not  rather  revive  a  doc- 
trine almost  worn  out  of  memory.  It  is  so  long  since  a  feoffment  was 
in  common  use,  that  it  is  no  wonder  the  gentlemen  should  think  the 
doctrine  new,  and  that  the  properties  of  a  feoffment  should  be  so  little 
known. 

But  it  has  been  said,  "  that  the  feoffment  of  tenant  in  tail  in  remain- 
der expectant  upon  an  estate  for  life,  will  not  make  a  discontinuance, 
though  the  feoffment  was  made  with  the  consent  of  the  tenant  for  life  ;" 
and  for  this  the  case  of  Swift  v.  Heath,  Carthew  109,  110,  was  cited. 
This  must  be  admitted;  because  a  feoffment  does  not  make  a  discontin- 
uance, unless  the  tenant  in  tail  is  seised  of  the  estate  tail  in  possession. 
But  does  this  case  prove  "  that  a  feoffment  by  a  remainder-man, 
with  the  consent  of  the  tenant  for  life,  is  void  ?"  Nothing  less.  The 
question,  in  the  case  cited,  "  whether  the  feoffment  made  a  discontin- 
uance,7' admitted  the  feoffment  to  be  good  ;  for  the  doubt  was  upon  the 
operation  of  it. 

To  put  an  end  to  the  question,  there  is  a  case,  in  which  it  was  deter- 
mined, "  that  the  feoffment  of  him  in  reversion  or  remainder,  in  the 
absence  of  the  tenant  for  life,  is  a  good  feoffment."  It  is  in  Dyer  340. 
The  case  was,  that  he  in  remainder  in  fee  enfeoffed  a  stranger,  in  the 
absence  of  the  tenant  for  life ;  who  neither  attorned  nor  assented  to  the 
feoffment,  but  occupied  the  estate  during  his  life ;  and  it  was  holden  to 
be  a  good  feoffment  for  the  fee  simple.  Where  is  *the  difference 
between  this  case  and  the  present  ?  In  the  case  before  the  court, 
was  not  the  feoffment  made  by  the  remainder-man  in  the  absence  of 
Dame  Ann,  the  tenant  for  life  ?  Did  she  ever  attorn  or  assent  ?  And 
did  she  not  occupy  the  estate  during  her  life  ?  The  only  difference  that 
can  be  pretended  between  the  two  cases  is,  that  in  one,  the  remainder- 
man was  tenant  in  fee  ;  in  the  other,  tenant  in  tail.  But  will  that  make 
any  difference  ?  'Tis  impossible  it  should  ;  because  the  feoffment  in  both 
cases  took  effect  by  the  livery. 

It  has  been  further  said,  "  that  Sir  R.  A.  the  son  could  not  convey  a 
freehold  by  a  rightful  conveyance,  as  by  fine,  release,  or  bargain  and 
sale :  and  if  not  by  a  rightful,  he  could  not  do  it  by  a  wrongful  one." 

Here  is  a  distinction  made  which  was  never  met  with.  According  to 
their  notion  of  instruments  of  conveyance,  a  fine,  release,  and  bargain 
and  sale,  are  rightful  conveyances  ;  a  feoffment,  a  wrongful  one.  Whereas 
it  is  most  manifest,  that  all  conveyances  are  in  themselves  equally  right- 
ful, and  are  to  be  made  use  of  according  to  the  nature  of  the  case  to 
which  they  are  applicable ;  and  their  being  rightful  or  wrongful,  does 
not  depend  upon  their  names  or  their  properties.  That  a  freehold  will 
not  pass,  by  a  fine,  release  or  bargain  and  sale,  from  a  person  who  has 
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only  a  bare  and  naked  possession  (for  that  is  the  subject  we  are  now 
upon),  does  not  proceed  from  those  conveyances  being  lawful  ones,  but 
from  the  nature  of  those  conveyances  being  whose  property  it  is 
to  convey  nothing  but  what  the  maker  of  them  may  lawfully  con- 
vey;  because  they  operate  as  a  grant.  Therefore,  to  infer  from 
thence  "  that  a  freehold  will  not  pass  by  a  feoffment," — a  convey- 
*6601  ance  °^  a  different  operation,  and  whose  property  *is  to  pass  a 
freehold  and  fee,  by  force  of  the  livery — is  an  unconclusive 
argument. 

Another  observation  has  been  made,  "  that  if  the  law  considers  that 
some  persons  have  this  power  (to  make  a  feoffment),  and  others  have  not, 
the  law  will  never  suffer  that  to  be  done  by  fraud,  which  cannot  be  done 
fairly  and  regularly." 

Answer. — Every  one  who  can  get  into  possession  has,  and  ever  had, 
a  power  to  make  a  feoffment ;  and  the  law  makes  no  distinction  of  per- 
sons. And  whenever  a  tenant  in  tail  in  remainder  has  obtained  the  pos- 
session (whether  by  right  or  by  wrong),  and  has  done  an  act,  whilst  in 
possession,  to  make  a  tenant  to  the  praecipe,  in  order  to  suffer  a  common 
recovery;  no  instance  can  be  produced,  where  such  act  has  been  ad- 
judged fraudulent,  unfair,  or  irregular. 

It  is  very  common,  in  practice,  for  tenant  for  life  to  surrender  his 
estate  to  the  remainder-man  in  tail,  conditionally  ;  in  order  to  give  the 
tenant  in  tail  in  remainder  an  opportunity  to  bar  the  estate  tail  and  the 
remainders  over :  and  though  such  surrender  is  the  mere  contrivance 
between  the  tenant  for  life  and  the  remainder-man  in  tail,  yet  no  com- 
mon recovery  was  ever  avoided  on  that  account. 

If  tenant  in  tail  in  remainder  disseises  the  tenant  for  life,  and  during 
the  continuance  of  the  disseisin  suffers  a  common  recovery,  by  their  own 
admission,  the  common  recovery  is  not  avoidable  by  reason  of  the  dis- 
seisin. So,  where  trustees  to  preserve  contingent  remainders  during  the 
life  of  a  tenant  for  years,  have  conveyed  the  freehold,  to  make  a  tenant 
to  the  prsecipe,  in  order  to  give  the  remainder-man  in  tail  an  opportu- 
nity of  suffering  a  recovery  ;  there  is  no  instance  of  such  a  recovery 
being  set  aside  at  law,  upon  a  supposed  practice  between  the  tenant  for 
*6611  years'  *^e  *trustees>  and  tne  remainder-man  in  tail.  And  if  a  re- 
mainder-man in  tail,  who  comes  to  the  possession  by  a  wrongful 
act,  or  by  stratagem  and  contrivance,  may  make  a  tenant  to  the  prse- 
cipe,  in  order  to  suffer  a  recovery  ;  surely,  a  remainder-man  in  taij 
who  comes  to  the  possession  by  a  lawful  act,  may  do  the  same. 

Where  tenant  in  tail  is  party  to  the  recovery  as  tenant  or  as  vouchee, 
such  recovery  is  not  in  the  eye  of  the  law  either  fraudulent  or  collusive  : 
because  the  law  has  made  the  estate  tail,  and  all  the  remainders,  and  the 
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reversion  expectant  on  it,  subject  to  the  pleasure  of  the  tenant  in  tail, 
and  given  him  a  right  to  bar  them  all.  If  a  reversioner  expectant  upon 
an  estate  tail  could  avoid  a  recovery  suffered  by  the  tenant  in  tail,  as 
fraudulent,  collusive,  unfair  or  irregular,  the  law  would  have  devised 
some  means  for  avoiding  it ;  and  the  reason  why  there  are  no  such  means 
is,  because  a  reversion  expectant  on  an  estate  tail  is  of  no  consideration 
in  law.  A  reversion  expectant  on  an  estate  tail  is  no  assets.  The  rever- 
sioner cannot  falsify  a  common  recovery  suffered  by  a  tenant  in  tail : 
neither  is  resceit  given  by  the  statute  of  W.  2,  c.  3,  to  a  reversioner  on 
an  estate  tail.  The  reason  of  all  this  is,  because  the  estate  tail  is  an 
inheritance  which  may  continue  for  ever.  There  is  no  provision  by  the 
statutes  of  32  H.  8,  c.  31,  and  14  Eliz.  c.  8,  to  preserve  a  remainder 
or  reversion  expectant  on  an  estate  tail,  as  there  is  when  they  are 
expectant  on  an  estate  for  life,  and  the  tenant  for  life  is  only 
vouched. 

But  Fermor's  Case,  3  Co.  78,  has  been  objected :  as  if  there  was  no 
difference  between  a  fine  or  recovery  by  tenant  for  years,  tenant  for  life, 
or  a  copyholder,  by  covin,  to  the  tenant  to  bar  the  reversioner  or  the 
lord  of  his  inheritance ;  and  a  recovery  suffered  by  tenant 
*in  tail,  to  the  intent  to  bar  the  estate  tail  and  the  rever- 
sion. 

It  has  been  matter  of  surprise  to  hear  the  gentlemen  mention  the  stat- 
ute of  14  G.  2,  c.  20,  because  that  statute  is  made  in  aid  of  recoveries, 
and  not  to  invalidate  them  ;  and  more  especially,  as  there  is  a  proviso 
in  the  act;  "that  it  shall  not  be  construed  to  prejudice  or  affect  any 
question  in  law,  which  may  arise  upon  common  recoveries,  not  remedied, 
or  intended  to  be  remedied  by  it ;  but  all  such  common  recoveries  are 
to  remain,  and  be  of  such  force  and  effect  as  they  would  have  been  if 
the  act  had  not  been  made."  Besides,  there  is  a  proviso  in  the  act, 
"  that  no  common  recovery  shall  be  called  in  question  after  twenty  years." 

The  principal  argument  which  the  gentlemen  have  opposed  to  the  doc- 
trine which  we  have  been  endeavoring  to  support,  may  be  reduced  to 
the  head  of  inconvenience ;  aud  they  have  argued  upon  it,  as  if  the 
decision  of  the  question  depended  on  private  opinion  and  not  on  the  law. 
But  the  question  is  not,  "  What  inconvenience  will  attend  the  determi- 
nation either  way?"  but  "  What  is  the  law?"  The  inconvenience  (if 
there  be  one)  arises  from  the  nature  and  operation  of  a  feoffment;  and 
cannot  be  avoided  but  by  taking  away  that  conveyance,  or  depriving  it 
of  an  operation  which  it  has  been  allowed  to  have  by  all  the  sages  of 
the  law.  But  to  do  this,  is  not  in  the  power  of  a  Court  of  Justice :  since 
no  maxim  of  the  common  law  can  be  abrogated  or  abolished,  but  by  a 
legislative  authority. 
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It  was  once  thought  to  be  a  great  inconvenience,  "  that  a  descent 
immediately  after  a  disseisin  should  take  away  the  entry  of  the  person 
disseised."  At  another  time  it  was  thought  to  be  no  small  one,  "  that 
*6631  *^e  son  S^10U^  l°se  ^s  Patrimony  because  he  happened  to  be  born 
out  of  time."  And  till  lately  an  heir  might  have  been  deprived 
of  his  family  estate  by  the  warranty  of  an  ancestor  who  was  never  in 
possession  of  it. 

The  inconveniences  occasioned  by  the  maxims  I  have  just  now  hinted 
at  were  as  great  as  that  which  is  pretended  to  arise  from  the  feoffment 
of  a  tenant  in  tail  in  remainder  expectant  upon  an  estate  for  life ;  and 
yet  they  continued  through  ages  of  the  law,  till  the  legislature  took  them 
away.  The  inconveniences  which  attended  the  law  in  those  instances 
were  as  universal  as  any  that  can  be  suggested  to  follow  from  the  doc- 
trine we  have  beon  endeavoring  to  support ;  and  yet  Courts  of  Justice 
never  thought  themselves,  warranted  to  depart  from  the  law. 

Could  the  Courts  of  Common  Law  have  determined  u  that  a  descent 
after  a  recent  disseisin,  did  not  take  away  an  entry,"  without  determin- 
ing, at  the  same  time,  "that  a  descent  does  not  take  away  an  entry  ?" 
Could  they  have  determined  "  that  a  posthumous  child  should  take, 
though  the  estate  which  was  the  support  of  the  limitation  to  it  determined 
before  its  birth,"  without  resolving  at  the  same  time,  "that a  contingent 
remainder  should  take  effect,  though  it  did  not  vest  during  the  continu- 
ance, or  upon  the  determination  of  the  estate  created  for  its  support?" 
Or  could  they  have  determined,  "  that  an  heir  should  take  an  estate, 
notwithstanding  the  warranty  of  his  collateral  ancestor,"  without  deter- 
mining "that  collateral  warranties  did  not  bind?"  And  can  the  court 
determine,  in  the  present  case,  "  that  the  recovery  is  void,"  without 
adjudging  "  that  a  feoffment  has  not  the  operation  which  it  has  had 
ever  since  it  became  a  common  assurance  ?" 

*When  the  law  is  doubtful,  it  is  allowable  to  draw  an  argument 

-•   from  inconvenience ;  but  where  the  law  is  clear  and  precise,  (as 

it  is,  "  that  the  feoffment  of  a  person  in  possession,  let  him  come  to  that 

possession  how  he  will,  passes  a  fee,")  an  argument  from  inconvenience 

is  not  admissible ;  because  it  tends  to  undermine  and  overthrow  the  law. 

Much  has  been  said  of  disseisin ;  and  many  critical  observations  have 
been  made  upon  that  subject,  in  order  to  show  that  Sir  R.  A.  the  son 
could  not  be  a  disseisor.  All  that  needs  be  said  to  them  is,  that  Sir  R. 
A.  the  son  entered  by  right  or  by  wrong  (for  there  is  no  medium).  And 
"  that  he  entered  and  took  the  profits"  is  admitted.  Now,  if  he  entered 
of  his  own  wrong,  he  was  a  disseisor,  for  he  ousted  the  tenant  for  life ; 
and  if  he  was  a  disseisor,  it  is  agreed  there  was  a  good  tenant  to  the 
praecipe.  If  he  entered  by  right,  then  (for  the  reasons  already  offered) 


TAYLOR     V.  HORDE.  635 

he  had  power  to  make  a  tenant  to  the  prsecipe  by  his  feoffment.  So 
that,  in  either  case,  James  Earle  was  a  good  tenant  to  the  praecipe,  at 
the  time  when  judgment  was  given  in  the  common  recovery.  And  so 
he  was  warranted,  he  said,  to  conclude  that  the  recovery  is  good,  and 
barred  the  estate  tail  limited  to  Sir  R.  A.  the  son ;  and  consequently, 
the  remainder  in  fee,  which  was  limited  to  Sir  R.  A.  the  father,  and  by 
him  devised  to  the  lessor  of  the  plaintiff. 

The  fourth  point  or  head. — Supposing  the  recovery  to  be  good,  whether 
the  re-entry  of  Dame  Ann,  under  the  recovery  and  judgment  in  the 
second  ejectment  did  avoid  it  ? 

The  gentleman  who  made  this  question  said,  "  it  seemed  to  be  of 
considerable  weight."     Whether  it  be  so  or  not,  we  shall  see  presently. 
What  he  undertook  to  maintain  was,   uthat  the  entry  of  Dame  Ann, 
after  *she  had  recovered  in  the  second  ejectment,  revested  her 
estate  for  life  and  the  remainder  in  fee,  and  put  the  estate  in  the   "- 
same  plight  it  was  in  before  the  common  recovery  was  suffered."     And 
to  make  this  out,  he  compared  the  entry  of  Dame  Ann,  to  the  regress 
of  the  disseisee,  which  avoids  all  intermediate  acts  by  relation ;  and 
made  that  instance  the  foundation  of  his  argument. 

Mr.  Knowler  here  observed  how  inconsistent  this  argument  of  the 
gentleman  was  with  his  former.  The  direction  and  force  of  his  argu- 
ment under  the  last  head  was  to  show  "that  Sir  R.  A.  the  son  entered 
by  title,  and  could  not  possibly  be  a  disseisor."  The  drift  of  this  argu- 
ment is  to  prove  him  to  have  been  a  disseisor.  This  shows  how  difficult 
it  is  to  be  consistent,  when  a  person  would  reconcile  matters  not  sup- 
portable. 

The  question  is  not  to  be  determined  by  the  rule  or  instance  which 
the  gentleman  has  applied  to  it :  but  upon  this  distinction, — "  where  the 
entire  estate  is  defeated,"  and  "  where  only  part  of  the  estate  is  defeated 
by  one  who.  has  a  prior  title."  The  case  which  the  gentleman  puts,  falls 
under  the  first  member  of  the  distinction  ;  the  present  case  falls  under 
the  second  member  of  it. 

The  subsisting  estate,  at  the  time  when  Dame  Ann  entered  under 
the  judgment  in  the  second  ejectment,  was  an  estate  in  fee  in  Robert 
Atkyns,  the  nephew  and  heir  of  Sir  R.  A.  the  son.  All  the  interest 
that  she  could  derive  to  herself  by  force  of  the  judgment  in  the  second 
ejectment  was  an  estate  for  life  ;  for  she  could  recover  no  otherwise  than 
according  to  her  title.  And  therefore  Dame  Ann's  entry  under  that 
judgment  could  have  no  other  effect  than  to  diminish  and  lessen  the 
interest  of  Robert  Atkyns,  by  taking  out  of  it,  an  *estate  for  her 
life.  This  will  appear  by  some  instances  which  shall  be  men- 
tioned.— Tenant  for  life  surrenders  his  estate  to  the  next  remainder-man 
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in  tail,  conditionally,  to  enable  the  remainder- man  to  suffer  a  common 
recovery.  A  recovery  is  suffered  ;  and  the  condition  being  broken,  the 
tenant  for  life  re-enters ;  the  re-entry  for  the  tenant  for  life  will  not 
avoid  the  recovery,  and  revive  the  estates  that  were  barred  by  it.  This 
appears  by  every  day's  experience.  One  of  the  gentlemen  seemed  to 
admit  the  law  to  be  so,  and  accounted  for  it  by  saying,  "  It  is  because 
the  tenant  to  the  praecipe  was  made  by  force  of  a  rightful  estate."  But 
that  is  not  the  reason.  The  true  reason  is  (what  has  been  already  men- 
tioned), "  that  only  part  of  the  estate  is  defeated  by  the  entry  of  the 
tenant  for  life,  and  not  the  entire  estate."  A  tenant  for  years,  or  by 
elegit,  can  avoid  or  falsify  a  recovery,  during  their  particular  estates 
only.  A  wife  can  avoid  a  recovery  suffered  by  her  husband  alone,  as  to 
her  title  of  dower  only,  and  no  further.  Remainder-man  in  tail,  expec- 
tant on  an  estate  for  life,  disseised  the  tenant  for  life,  and  levied  a  fine 
with  proclamations  ;  the  tenant  for  life  entered  on  the  conusee.  And  it 
was  determined,  "  that  notwithstanding  the  regress  of  the  tenant  for 
life,  the  reversion  remained  in  the  conusee,  not  defeated."  And  this  was 
the  case  of  Okes  ex  dismiss.  Lord  Sturton,  which  is  cited  in  Popham 
65,  66.  Lessor  disseises  his  lessee  for  life  and  makes  a  lease  for  life  to 
another ;  the  first  lessee  re-enters  :  he  leaves  the  reversion  in  the  second 
lessee  for  life,  who  shall  have  the  rent  reserved  on  the  first  lease.  Earl 
of  Gloucester's  Case,  cited  in  Sir  Moyle  Finch's  Case.  More  proofs 
might  be  brought  to  confirm  this  part  of  the  argument ;  but  in  so  plain 
a  case>  these  may  suffice.  And  with  them  we  may  conclude, 
that  the  *re-entry  of  Dame  Ann  under  the  recovery  and  judgment 
in  the  second  ejectment,  did  not  avoid  the  common  recovery  suffered 
by  Sir  Robert  Atkyns  the  son. 

And  let  it  be  observed,  that  the  arguments  made  use  of  have  not  been 
drawn  from  general  reasons  and  reflections,  but  have  not  been  suggested 
from  authorities,  and  from  the  experience  and  practice  of  learned 
men. 

Upon  the  whole,  he  prayed  judgment  for  the  defendants. 

In  reply,  it  was  urged  on  the  part  of  the  plaintiff — 

1st,  as  to  the  great  and  little  deeds — That  the  little  deed  did  not 
revoke  the  greater  one,  or  destroy  the  powers  thereby  given.  Which 
was  supported  chiefly  by  arguments  drawn  from  the  deeds  themselves. 

As  to  the1  lease  to  the  Dacres  being  fraudulent,  the  case  in  Saville 
126,  is  not  like  the  present :  for  here  were  expressed  legal  motives  for 
making  the  lease  :  whereas  there  were  none,  in  that  case  for  making  the 
feoffment. 

1  Here  is  a  like  omission  as  to  the  argument  concerning  the  validity  and  determination 
of  the  lease  to  the  Dacres,  as  in  the  adverse  argument. 
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As  to  livery — It  was  not  necessary,  and  therefore  void.  1  Ventr. 
291. 

As  to  the  recovery — The  authorities  are  not  ad  idem. 

Nor  as  to  the  feoffment.  For  this  is  a  fictitious  possession,  and  in 
nubibus  ;  not  an  actual  possession.  No  freehold  is  recovered  in  eject- 
ment. So  that  Sir  R.  A.  the  son  was  not  tenant  in  tail  in  possession, 
for  want  of  the  freehold.  And  without  being  tenant  of  the  freehold,  the 
recovery  could  not  be  valid.  Mr.  Knowler  admits,  "  that  the  possession 
of  the  bailiff  would  not  do."  And  surely  this  case  is  stronger  than  that 
of  bailiff. 

As  to  Cro.  Jac.  169,  the  case  of  Butler  v.  Duckmanton,  the  possession 
of  the  tenant  at  suffrance  was  *considered  as  no  possession  at  all 
in  that  case.  Therefore  we  may  admit  all  Mr.  Knowler's  -cases, 
because  they  do  not  come  up  to  the  present  case  of  Sir  R.  A.  the  son's 
possession.  Consequently  the  remainder  is  not  affected  by  anything 
done  under  this  nugatory  possession. 

Dame  Ann  was  tenant  of  the  freehold  ;  and,  without  disseising  her, 
there  could  be  no  tenant  to  the  praecipe,  who  would  be  tenant  of  the 
freehold.  Sir  R.  A.  the  son  did  not  enter  as  a  disseisor,  but  as  having 
a  title.  And  he  had  a  title  under  the  judgment  to  enter.  And  the 
estate  which  passed  by  the  feoffment  was  according  to  his  right :  2  Ro, 
Abr.,  5  Co.  Litt.  52  b.  And  the  warranty  extended  only  to  the  ficti- 
tious title  in  ejectment.  The  possession  only  was  transferred  to  him,  not 
the  freehold  ;  and  this  was  a  mere  naked  possession,  an  accidental  pos- 
session. Carthew  110,  proves  that  the  remainders  were  not  discon- 
tinued for  want  of  a  tenant  to  the  freehold.  Dame  Ann  was  never  out 
of  possession  of  the  freehold. 

So  that  the  estate  which  Sir  Robert  gained  by  his  entry  upon  Dame 
Ann  could  not  be  an  estate  tail  in  possession  ;  because  there  was  a  prior 
rightful  estate  for  life  in  another  person.  Therefore  it  must  be  an  estate 
tail  in  remainder. 

It  is  asked,  "  When  he  first  began  to  hold  over  unlawfully  ?"  The 
answer  is — From  his  first  entry. 

His  entry  was  not  wrongful ;  thereby  he  cannot  be  considered  as  a 
disseisor.  But  he  held  over  unlawfully.  'Tis  like  a  tenant  by  suffer- 
ance ;  or  a  man  who  enters  upon  the  king  (who  cannot  be  put  out  of 
possession),  or  a  man  after  the  death  of  his  wife,  &c.  And  it  is  not 
easy  to  apprehend  the  distinction  between  entering  "  under  the  eject- 
ment," and  entering  "  in  pursuance  *of  the  ejectment."  Conse- 
quently,  his  was  a  mere  naked  possession,  and  the  freehold 
remained  undisturbed  to  Dame  Ann. 

As  to  the  fraud  and  collusion  of  suffering  a  recovery. — There  is  surely 
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such  an  insufficiency  of  estate  in  a  tenant  in  tail  in  remainder,  that  he 
cannot  suffer  a  common  recovery.  And  surely  the  court  will  not  permit 
a  person  who  cannot  be  a  tenant  to  the  prsecipe  himself  to  make  a 
tenant  to  the  prsecipe.  And  they  strongly  urged  the  vast  inconvenience 
that  must  attend  this  doctrine  now  advanced,  "  that  a  tenant  in  tail  in 
remainder  only,  who  can  obtain  a  mere  naked  possession,  may  legally 
suffer  a  recovery,  and  bar  the  subsequent  remainders." 

Fourth  point.  —  As  to  the  re-entry  of  Lady  Ann  —  The  verdict  did 
nothing  ;  it  is  the  entry  that  revests.  It  revested  her  estate,  which  was 
an  estate  for  life.  Whereas  Sir  R.  A.  the  son's  entry  under  his  verdict 
only  operated  to  give  him  a  naked  possession  ;  he  having  no  right  to  an 
estate  tail  in  possession.  And  he  could  not  be  tenant  in  tail  in  posses- 
sion to  one  purpose,  and  in  remainder  to  another.  Then  her  re-entry 
left  him  tenant  in  tail  in  remainder,  as  it  found  him. 

In  the  case  in  2  Ro.  Abr.  421,  title  Remitter,  letter  1,  pi.  1,  the  wife 
entered  under  an  act  of  parliament,  which  remitted  her. 

Fifth  point  (as  to  the  remedy).  —  The  plaintiff  is  not  barred  of  his 
entry,  by  the  Statute  of  Limitations,  21  J.  1,  c.  16,  for  the  recoveree 
was  not  entitled  to  suffer  a  recovery,  not  being  tenant  in  tail  in  pos- 
session. 

As  to  Dame  Ann's  recovery  in  the  ejectment  brought  by  Miles,  the 
demise  was  laid  so  far  back  as  to  overreach  the  whole  term  which  Sir 
^'  *^e  son  ka(*  *recovered  >  it  was  laid  so  far  back  as  to  five 
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days  after  the  death  of  Sir  R.  A.  the  father.     And  her  estate 

had  never  been  discontinued  ;  nor  her  right  of  entry  taken  away.  So 
that  Sir  Robert  the  son  was  never  tenant  in  tail  in  possession.  The 
lessor  of  the  plaintiff  could  not  therefore  enter  until  the  jointure  of 
Dame  Ann  was  at  an  end,  and  her  life-estate  determined.  Neither 
could  he  enter,  so  long  as  the  lease  to  the  Dacres  was  in  being  ;  which 
did  not  expire  until  the  death  of  Thomas  Dacres,  the  surviving  lessee, 
on  23d  July  1752. 

Note.  —  The  last  of  the  four  arguments  of  this  case  was  intended 
chiefly  for  the  information  of  Lord  MANSFIELD,  who  had  not  heard  any 
of  the  former. 

Before  it  came  on,  his  lordship  (having  read  the  case,  and  seen  notes 
of  all  the  former  arguments)  sent  for  the  counsel  and  agents  on  both 
sides,  and  told  them  that  a  point  occurred  to  him,  which  did  not  seem 
to  have  been  particularly  attended  to  in  drawing  up  the  special  verdict, 
and  which  he  observed  had  been  very  little  gone  into  in  any  of  the 
former  arguments  ;  that  it  seemed  to  him  material  ;  and  therefore  he 
wished  to  have  it  spoken  to  ;  and  he  chose  to  apprise  them  of  it  before- 
hand, to  avoid  further  expense  and  delay  to  the  parties  ;  because  if  he 
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should  defer  mentioning  it  till  after  he  had  heard  them  in  court,  and  if 
they  should  omit  going  fully  into  that  point  in  their  argument,  and  his  lord- 
ship should  continue  to  think  it  material,  it  must  occasion  a  new  argument. 
The  point  was,  "  Whether,  supposing  the  recovery  to  be  bad,  yet  the 
plaintiff's  ejectment  was  not  barred  by  the  Statute  of  Limitations?" 

That  depended,  he  said,  upon  many  considerations  which  he  desired 
them  to  think  of;  as,  first,  whether  *the  lease  was  made  pursuant 
to  the  power,  or  (in  other  words)  whether  the  lease  was  void,  as 
not  being  made  pursuant  to  the  power ;  (2dly)  whether  it  was  not  deter- 
mined upon  the  extinction  of  the  estate  tail  in  1711 :  (3dly)  whether  as 
this  special  verdict  was  found,  an  objection  from  the  Statute  of  Limita- 
tions was  now  open  to  be  made.  And  he  mentioned  some  cases  to  them, 
which  he  desired  them  to  look  into. 

Accordingly,  upon  the  last  argument,  the  said  question  was  very  fully 
discussed  on  both  sides.  But,  to  avoid  prolixity,  I  have  omitted  to  re- 
port these  arguments  of  the  counsel ;  because  everything  material  upon 
this1  point  will  appear  from  the  following  unanimous  resolution  of  the 
court  given  by  Lord  Mansfield. 

Lord  MANSFIELD  now  delivered  the  resolution  of  the  court  (having 
first  stated  the  case  and  special  verdict). 

Sir  Robert  Atkyns  the  son  being  dead  without  issue  male,  the  rever- 
sion in  fee,  devised  to  the  lessor  of  the  plaintiff,  is  come  into  possession  : 
and,  consequently,  he  must  be  entitled  to  judgment  in  this  ejectment, 
unless  the  defendants  can  set  up  a  bar  to  his  right,  or  to  his  remedy  by 
an  ejectment. 

They  set  up  a  bar  to  both. 

In  bar  of  his  right,  they  insist  upon  the  common  recovery  suffered  in 
Hilary  Term,  9  Ann.  A.  D.  1710.  In  bar  of  his  remedy,  they  insist 
upon  the  Statute  of  Limitations. 

The  common  recovery,  if  duly  suffered,  certainly  destroyed  the  right 
of  the  lessor  of  the  plaintiff.  The  Statute  of  Limitations,  if  his  title 
of  entry  accrued  above  twenty  years  before  the  15th  of  December  1752, 
has  certainly  taken  away  the  remedy  by  ejectment. 

*The  merits,  therefore,  must  depend  upon  two  general  ques-  r*&™ 
tions. 

1st.  Whether  the  said  common  recovery  was  duly  suffered. 
2d.  Whether  this  ejectment  is  barred  by  the  Statute  of  Limitations. 
As  to  the  first,  the  objection  is,  that  there  was  not  a  good  tenant  to 
the  praecipe ;  for  Lady  Atkyns,  the  widow  of  Sir  Robert  the  father,  had 
an  estate  for  life  in  the  premises,  and  did  not  join,  by  surrender  or  other- 
wise, in  any  conveyance  of  the  freehold    to  James  Earle,   the  tenant 

1  They  fell  under  the  second  point. 
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against  whom  the  praecipe  was  brought.  (There  is  no  occasion  to  entangle 
this  part  of  the  case  with  the  demise  to  the  three  Dacres.) 

The  defendants  contend  that  there  was  a  good  tenant  to  the  praecipe 
upon  two  grounds ;  first,  because  Lady  Atkyns  had  no  estate  for  life, 
and  so  Sir  Robert  the  son  was  tenant  in  tail  in  possession.  Secondly, 
suppose  she  had  an  estate  for  life,  yet  Earle  was  a  good  tenant  to  the 
praecipe,  by  disseisin  :  which  they  endeavor  to  prove  two  ways,  viz.,  first, 
that  Sir  Robert  Atkyns,  by  his  entry,  was  himself  a  disseisor,  and  by 
his  feoffment  the  17th  of  January  1710,  conveyed  the  freehold  he  had 
acquired  by  disseisin  to  James  Earle ;  and  secondly,  suppose  Sir  Robert 
the  son  was  not  a  disseisor,  yet  his  said  feoffment  was  a  disseisin,  and 
made  James  Earle  a  good  tenant  of  the  freehold  by  disseisin. 

As  to  the  first  ground,  "  that  Lady  Atkyns  had  no  estate  for  life," 
the  whole  argument  depends  upon  this  proposition,  "  that  the  lesser  deed 
was  executed  after  the  greater  deed  ;  and,  consequently,  the  power  of 
Sir  Robert  Atkyns  the  father,  to  make  a  jointure,  was  extinguished  by 
the  fine  levied  in  Trinity  Term  1669."  But  the  jury  have  not  found 
*6731  ^e  ^act'  "  w^c^  was  *first  executed."  Both  deeds  bear  the  same 
date.  They  are  both  consistent.  They  are  both  manifestly  but 
one  agreement,  executed  by  different  instruments,  to  answer  different 
purposes,  and  to  suit  (probably)  the  convenience  of  one  party,  who  was 
interested  only  in  a  small  part  of  the  transaction. 

The  fine  levied  in  Trinity  Term  1669,  pursued  both  deeds,  and 
comprises  all  the  premises  in  the  greater  deed,  by  which  the  powers  were 
created. 

It  never  could  be  the  intent  to  revoke  these  powers  at  the  instant  they 
were  created :  by  the  lesser  deed,  which  makes  no  mention  of  them  ; 
or  by  a  fine  levied  agreeable  to  the  greater  deed,  in  which  they  are 
contained. 

Sir  Robert  Atkyns,  who  survived  the  transaction  above  thirty  years, 
has  shown  by  many  acts  that  he  understood  the  powers  to  be  well 
created  and  subsisting. 

If  it  was  necessary,  we  ought  to  presume  the  lesser  deed  first  executed 
to  support  the  clear  intent  of  parties,  in  a  family  settlement  made  by 
valuable  consideration  ;  but  it  is  impossible  to  suppose  they  could  really 
mean  to  revoke  or  extinguish  these  powers,  and  take  this  way  of  doing 
it.  But,  in  this  case,  there  is  no  room  for  presumption  :  the  internal 
evidence  of  the  thing  itself  speaks  them  to  be  one  transaction ;  and 
the  same,  to  all  intents  and  purposes,  as  if  expressed  in  one  instrument. 

As  the  jointress  clearly  had  an  estate  for  life,  the  next  ground  is, 
"  that  James  Earle  was  a  good  tenant  to  the  praecipe  by  disseisin." 

The  better  to  judge  of  this  question,  it  may  be  proper  to  try  to  find  out 
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what  the  old  law  meant  by  a  disseisin  which  constituted  the  tenant  of 
the  freehold,  in  respect  of  every  demandant  suing  out  a  praecipe ; 
*although  the  owner's  entry  was  not  taken  away.  (For  where  the 
right  of  possession  was  acquired,  and  the  owner  put  to  his  real 
action,  there  without  doubt  the  possessor  had  got  the  freehold,  though  by 
wrong.) 

All  the  law  concerning  disseisins,  which  is  any  way  applicable  to 
the  present  inquiry,  existed  and  was  in  use  and  practice  before  the  assize 
of  novel  disseisin.  The  assize  was  introduced  (probably  from  the  usage 
of  Normandy,  for  the  Grand  Coustumier  treats  of  assizes)  in  or  before 
the  reign  of  Henry  the  Second.  Glanville,  who  wrote  in  that  reign, 
calls  the  great  assize  a  benefit,  "  clementiam  principis  de  consilio  pro- 
cerum,  populis  indultam :"  and  the1  Myrrour,  fo.  93,  says,  "  Glanville 
introduced  it." 

Seisin  is  a  technical  term  to  denote  the  completion  of  that  investiture 
by  which  the  tenant  was  admitted  into  the  tenure,  and  without  which  no 
freehold  could  be  constituted  or  pass.  Sciendum  est  feudum,  sine  inves- 
titurd,  nullo  modo  constitui  posse.  Feud.  lib.  1,  tit.  25 :  lib.  2,  tit.  1 ; 
2  Craig,  lib.  2,  tit.  2. 

Disseisin,  therefore,  must  mean  some  way  or  other  turning  the  tenant 
out  of  his  tenure,  and  usurping  his  place  and  feudal  relation.  At  the 
time  I  speak  of,  no  tenant  could  alien  without  licence  of  the  lord.  When 
the  lord  consented,  the  only  form  of  conveyance  was  by  feoffment  pub- 
licly made,  coram  paribus  curise,  with  the  lord's  concurrence.  Homage, 
or  fealty,  was  solemnly  sworn  ;  and  suit  of  court  and  services  were  fre- 
quently done. 

The  freeholder  represented  the  whole  fee,  did  the  duty  to  the  lord,  and 
defended  the  whole  fee  against  strangers. 

The  freehold  never  could  be  in  abeyance ;  because  the  lord  must  never 
be  at  a  loss  to  know  upon  whom  to  call  as  his  tenant ;  nor  a  stranger  at 
a  loss  to  know  *against  whom  to  bring  his  praecipe.  From  the 
necessity  of  there  being  always  a  visible  tenant  of  the  freehold, 
and  the  notoriety  who  acted  and  did  suit  and  service  as  such,  many  privi- 
leges were  allowed  to  innocent  persons  deriving  title  from  the  freeholder 
de  facto. 

If  the  disseisor  died,  after  one  year's  nonclaim,  the  descent  to  his  heir 
gave  him  the  right  of  possession,  and  took  away  the  true  owner's  entry. 
The  stat.  of  32  H.  8,  c.  33,  requires  five  year's  nonclaim.  The  feoffee 
of  a  disseisor  acquired  title  of  possession,  at  the  time  I  speak  of,  by  one 
year's  nonclaim.  The  descent  to  the  heir  remains  privileged  as  it  was 
at  common  law :  for  the  32  H.  8,  c.  33,  extends  not  to  any  feoffee  of 

1  C.  2,  \  25,  p.  150  ;  edit.  1642. 
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the  disseisor  immediate  or  mediate.  Co.  Litt.  256  a.  The  feoffee  of  a 
disseisor  was  favored ;  because  he  came  innocently  into  the  tenure,  by 
a  solemn  and  public  investiture  with  the  lord's  concurrence. 

By  the  statute1  Quia  Emptores  Terrarum,  (which  took  away  sub- 
infeudations,  and  gave  free  liberty  of  alienation  to  the  tenants  of  subjects 
and  to  those  who  held  of  the  king,  as  of  an  honor  or  manor),  and  other 
statutes  which  extended  the  power  of  alienation  to  the  king's  tenants  in 
capite,  the  frequent  leases  of  feudal  services,  the  statutes  of  uses  and  of 
wills,  and  at  last  the  total2  abolition  of  all  military  tenures,  have  left  us 
little  but  the  names  of  feoffment,  seisin,  tenure  and  freeholder,  without 
any  precise  knowledge  of  the  thing  originally  signified  by  these  sounds : 
the  idea  modern  times  annex  to  freehold,  or  freeholder,  is  taken  merely 
from  the  duration  of  the  estate. 

Copyholds,  and  the  customary  freeholds  in  the  north,  retain   faint 

traces  in  imitation  of  the  old  system  of  feudal  tenures.     It  is  obvious 

how  a  man  may  visibly  be  the  copyholder,  or  customary  freeholder  de 

facto,  *in  prejudice  of  the  rightful  tenant.     It  is  obvious  too, 

'  that  usurping  such  copyhold  or  customary  tenure  is  a  different  fact 

from  a  naked  possession  or  occupation  of  the  land. 

But  whoever  will  look  into  the  practice  of  other  countries,  where  ten- 
ures subsist  with  all  the  solemnities  of  feoffments  and  seisins,  upon  every 
change  of  a  tenant  by  descent  or  alienation,  and  upon  every  usurpation 
of  the  real  right,  will  easily  comprehend,  that,  at  the  time  I  speak  of,  it 
might  be  as  notorious  who  was  the  feudal  tenant  de  facto,  as  who  is  now 
de  facto  incumbent  of  a  living,  or  mayor  of  a  corporation. 

Disseisin  was  a  complicated  fact,  and  differed  from  dispossessing.  The 
freeholder  by  disseisin  differed  from  a  possessor  by  wrong.  Bracton,3  c. 
2,  De  Assisa  Novae  Disseysinae,  fo.  160,  puts  many  cases  of  possession 
wrongfully  taken,  which  he  calls  intrusion ;  because  there  is  no  disseisin  : 
"  Possessio  quse  nuda  est  omnino,  et  sine  aliguo  vestimento;  quse,  dicitur 
intrusio."  Vestimento  is  seisin,  investiture  (from  whence  the  Saxon 
term  vest ;  a  metaphor  the  feudists  took  from  clothing :  by  which  they 
meant  to  intimate  "  that  the  naked  possession  was  clothed  with  the 
solemnities  of  the  feudal  tenure."  A  particular  tenant,  according  to 
feudal  notions,  was  in  as  of  the  seisin  of  the  fee,  of  which  his  estate  was 
a  part.  If  he  alienated  the  fee  (which  he  could  only  do  by  solemn  feoff- 
ment, with  the  concurrence  of  the  lord  of  whom  the  fee  was  held),  he 
forfeited  his  particular  estate,  for  having  betrayed  his  seisin  with  which 
he  was  intrusted :  but  on  account  of  the  privity  and  confidence  between 

*  18    E.  1.     V.  introduction  to  the  Law  of  Tenures,  /    "'„'/    v.  157 
a  V.  12  C.  2,  c.  23,  and  13  C.  2,  c.  7. 
»  V.  lib.  4,  c.  1,  2. 
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him  and  the  reversioner,  and  the  notorious  solemnity  of  the  act  of  inves- 
titure, his  feoffment  disseised  the  reversioner. 

*Bracton,  who  wrote  in  the  reign  of  Henry  3  (before  tenants  could 
alien  without  license),  mentions  the  disseisin  in  this  case  as  a  ne- 
cessary consequence,  and  as  a  thing  which  could  not  possibly  be  other- 
wise ;  c.  3,  De  Assisa  Novae  Disseysina,  161  b.,  "Itemfacit  quisdissey- 
sinam,  cum  quis  in  seysina  fuerit  ut  de  libero  tenemento  et  ad  vitam,  vel 
ad  terminum  annorum,  vel  nomine  custodies,  vel  aliquo  olio  modo ; 
aliumfeoffaverit,  in  prsejudicium  veri  domini,  et  fecerit  alteri  liberum 
tenementum  ;  cum  duo  simul  et  semel,  de  eodem  tenemento  et  in  solidum, 
esse  non  possunt  in  seysina."  He  considers  it  as  impossible  for  the  true 
tenant  not  to  be  put  out  when  the  other  actually  came  into  his  place. 

So  late  as  the  32d  of  Eliz.  in  the  case  of  Matheson  v.  Trot,  1  Leon. 
209,  the  distinction  upon  which  the  judgment  turns  is,  "  that  Henry 
Denny  gained  a  wrongful  possession  in  fee,  but  did  not  gain  any  seisin, 
so  no  disseisor ;  therefore  the  descent  to  his  heir  is  not  privileged." 

Nobody  can  disseise  the  king ;  neither  can  any  one  be  disseised  to 
the  use  of  the  king.  The  king  may  be  wrongfully  dispossessed :  but  the 
intruder's  injurious  possession  sine  aliquo  vestimento,  and  called  intru- 
sion. The  king  cannot  be  made  a  disseisor  ;  not  because  it  is  wrong ; 
(for  he  may,  in  fact,  withhold  the  possession  of  land  from  a  subject  con- 
trary to  right ;)  but  the  reasons  seems,  according  to  the  feudal  system, 
to  be  this  :  a  subject  never  could  stand  in  the  king's  seisin  or  tenure; 
and  the  king  never  could  be  in  the  seisin,  tenure,  or  feudal  relation  of  a 
subject.  By  that  policy  all  real  property  was  held,  mediately  or  imme- 
diately, of  the  king  :  in  the  king  himself  all  real  property  was  allo- 
dial. 

The  precise  definition  of  what  constituted  a  disseisin  *which 
made  the  disseisor  the  tenant  to  the  demandant's  praecipe,  though 
the  right  owner's  entry  was  not  taken  away,  was  once  well  known,  but 
it  is  not  now  to  be  found.  The  more  we  read,  unless  we  are  very  care- 
ful to  distinguish,  the  more  we  shall  be  confounded.  For  after  the 
assize  of  novel  disseisin  was  introduced,  the  legislature,  by  many  acts 
of  parliament,  and  the  courts  of  law  by  liberal  constructions  in  further- 
ance of  justice,  extended  this  remedy  for  the  sake  of  the  owner  to  every 
trespass  or  injury  done  to  his  real  property  ;  if  by  bringing  his  assize  he 
thought  fit  to  admit  himself  disseised. 

It  lay  against  advisers,  aiders,  or  abettors,  who  were  not  tenants.  Co. 
Litt.  130  b.  It  lay  against  the  tenant  who  was  no  disseisor ;  as  the  heir 
of  a  disseisor  or  his  feoffee.  Stat.  Gloucester.  It  lay  for  the  owner, 
against  the  disseisor  of  the  disseisor.  The  tenant's  not  being  ready  to 
pay  a  rent-seek  when  demanded,  was,  for  the  benefit  of  the  owner's 
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remedy,  a  disseisin.  Litt.  §  233.  It  lay  for  outrageous  distress.  2 
Inst.  412.  It  lay  against  guardian  or  particular  tenant,  who  made  a 
feoffment,  as  well  as  against  their  feoffees.  2  Inst.  413.  The  stat.  of 
Westm.  2,  c.  25,  extends  it  to  a  man's  depasturing  the  ground  of  another ; 
or  taking  fish  in  his  fishery.  If  one  receives  my  rent  without  my  con- 
sent, I  may  elect  to  make  him  a  disseisor.  Style  407.  If  a  guardian 
assigns  dower  to  a  woman  not  dowable  the  owner  may  elect  to  make  her 
a  disseisoress.  24  Ed.  3,  43  (cited  in  Cro.  Car.  203).  In  a  word,  for 
the  sake  of  the  remedy,  as  between  the  true  owner  and  the  wrongdoer, 
to  punish  the  wrong ;  and  as  between  the  true  owner  and  naked  pos- 
sessor, to  try  the  title ;  the  assize  was  extended  to  almost  every  case  of 
obstruction  to  an  owner's  full  enjoyment  of  lands,  tenements,  or  heredit- 
aments. 

*fi7Ql   *The  reports  of  assize  can  only  relate  to  cases  where  the  owner 
admits  himself  disseised. 

The  law  books  treat  of  disseisin  with  a  view  to  the  assize,  which 
was  the  common  method  of  trying  titles  till  ejectment  came  in 
use. 

Littleton,  who  wrote  long  after  the  remedy  by  assize  was  enlarged  by 
statutes  and  by  an  equitable  latitude  of  construction,  speaks  of  disseisins 
principally  as  between  the  owner  and  trespasser  or  possessor,  with  an  eye 
to  the  remedy  by  assize. 

These  are  the  common  places  from  whence  many  descriptions  have 
been  cited  of  a  disseisin.  But  such  authorities  can  give  little  light  to 
the  present  question,  which  depends  upon  the  nature  of  such  a  disseisin 
as  made  the  disseisor  tenant  to  every  demandant  and  freeholder  de  facto 
in  spite  of  the  true  owner.  Yet  the  definitions  in  the  books  (though  very 
imperfect)  savor  often  of  that  which  originally  was  an  actual  disseisin  in 
spite  of  the  owner. 

Littleton,  in  §  279,  defines  disseisin  with  an,  &c.  ;  "  Where  a  man 
enters  into  lands  or  tenements  (where  his  entry  is  not  congeable)  and 
ousteth  him  which  hath  the  freehold,  &c."  The  comment  says,  "  every 
entry  is  no  disseisin,  unless  there  be  an  ouster  of  the  freehold."  And 
Co.  Litt.  153  b,  says,  "  disseisin  is  putting  a  man  out  of  seisin,  and  ever 
implies  a  wrong  :  but  dispossession  or  ejectment  is  putting  out  of  posses- 
sion, and  may  be  by  right  or  wrong.  Disseisin  estun  personal  trepass 
de  tortious  ouster  del  seisin." 

Though  the  term  "  disseisin"  used  happens  to  be  the  same,  the  thing 
signified  by  that  word,  as  applied  to  the  two  cases  of  actual  disseisin  or 
disseisin  by  election,  is  very  different.  This  distinction  of  disseisin  at 
election  is  made  in  the  case  of  Blunden  v.  Baugh,  Cro.  Car.  303,  of 
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which  case  we  have  seen  a  manuscript  *report,  fuller  than  the 
printed  one.  The  three  judges,  with  whom  agreed  the  four 
judges  of  the  Common  Pleas,  argued  and  held,  "  that  the  lessee  for 
years  of  the  tenant  at  will  was  a  disseisor  at  the  election  of  the  original 
lessor  for  the  sake  of  his  remedy ;  but  never  could  be  looked  upon  as 
the  freeholder,  or  a  disseisor  in  spite  of  the  owner,  or  with  regard  to  third 
persons."  The  manuscript  report  says,  if  a  praecipe  was  brought 
against  him,  he  might  say,  "  I  am  not  tenant  to  the  freehold."  A 

variety  of  like  cases  are  put  in  Cro.  Car.  (to  which  I  refer ) :  in  the 

manuscript  report  there  are  more. 

When  the  easy  specific  remedy  was  by  assize,  where  the  entry  was  not 
taken  away,  the  injured  owner  might,  for  his  benefit,  elect  to  consider 
the  wrong  as  a  disseisin.  So,  since  an  ejectment  is  become  the  easy  spe- 
cific remedy,  he  may  elect  to  call  the  wrong  a  dispossession. 

Where  an  ejectment  is  brought,  there  can  be  no  disseisin;  because 
the  plaintiff  may  lay  his  demise  when  his  title  accrued,  and  recover  the 
profits  from  the  time  of  the  demise.  The  entry  confessed  is  previous  to 
making  the  lease ;  but  there  is  no  real  or  supposed  re-entry  after  the 
ejectment  complained  of.  If  it  was  considered  as  a  disseisin,  no  mesne 
profits  could  be  recovered  without  an  actual  re-entry. 

If  the  lessee  for  life,  or  years,  makes  a  feoifment,  the  lessor  may  still 
distrain  for  the  rent,  or  charge  the  person  to  whom  it  is  paid  as  a  re- 
ceiver, or  bring  an  ejectment,  and  choose  whether  he  will  be  considered 
as  disseised.  Metcalf  on  the  demise  of  Kynaston  v.  Parry  and  otners ; 
a  case  reserved  at  Salop  assizes  25th  March  1742,  for  the  opinion  of  the 
Court  of  Exchequer  (who  gave  judgment  in  it  on  the  24th  of  November 
1743)  was  this.  Tenant  in  tail  of  lands  *leased  by  his  father, 
to  a  second  son,  for  lives  (under  a  power),  upon  his  father's 
death  received  the  rent  from  the  occupier,  as  owner,  and  as  if  no  such 
lease  had  been  made  during  his  whole  life.  He  suffered  a  common  re- 
covery. It  was  holden  "that  this  was  only  a  disseisin  of  the  freehold 
at  election ;  and  that  therefore  he  could  not  make  a  good  tenant  to  the 
prsecipe :"  and  the  recovery  was  adjudged  bad. 

Except  the  special  case  of  fines  with  proclamations  (which  stands 
entirely  upon  distinct  grounds),  and  the  construction  of  the  stat.  of  4  H. 
7,  c.  24,  for  the  sake  of  the  bar,  I  cannot  think  of  a  case  where  the  true 
owner,  whose  entry  is  not  taken  away,  may  not  elect  (by  pursuing  a 
possessory  remedy)  to  be  deemed  as  nqj  having  been  disseised. 

The  consequences  of  actual  disseisin,  considered  as  such,  continue 
law  to  this  day.  The  disseisee  cannot  dispose  or  devise :  the  descent 
takes  away  his  entry.  There  are  two  cases  cited  in  the  case  of  Blunden 
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».  Baugh,  material  to  this  point.  Pousley  v.  Blackman,  B.  R.  Trin. 
18  Jac.  Rot.  1230.  Palmer  301,  which  is  more  fully  stated  in  the  manu- 
script report  than  in1  Croke.  The  case  (in  effect  and  operation)  was  this. 
Tenant  at  will  made  a  lease  for  years  :  the  original  lessor  devised. 
Though  the  lease  by  tenant  at  will  at  the  election  of  the  original  lessor 
was  a  disseisin,  yet  they  adjudged  his  devise  good ;  because  he  had  not 
elected  to  admit  himself  disseised ;  and,  by  making  a  will,  intimated 
the  contrary. 

Another  case  (not  in  the  report  in  Cro.  Jac.  but  cited  in  the  manu- 
script) was  in  the  14  Eliz.  :  Sir  Ambrose  Cone,  of  his  own  head, 
entered  into  lands  of  Sir  William  Hollis,  and  paid  Sir  William  after- 
wards a  certain  rent,  claiming  to  hold  as  tenant  at  will,  and  died.  His 
*fi821  ^eir  entered  *  uP°n  whom  Sir  William  entered.  *It  was  ad- 
judged "  that  at  the  election  of  Sir  William,  Sir  Ambrose  was  a 
disseisor :  but  as  Sir  William  had  not  determined  his  election  before  the 
death  of  Sir  Ambrose,  and  entered  upon  his  heir,  it  was  no  disseisin ; 
and,  consequently,  the  descent  no  bar  to  his  entry." 

In  the  case  of  Pousley  v.  Blackman,  Palmer  205,  it  is  said,  "  if  a 
disseisee  devise,  and  afterwards  enter,  the  devise  is  good  :"  which  Dod- 
deridge  denied,  and  said  there  must  be  a  new  publication ;  which  seems 
right,  if  there  ever  was  a  disseisin ;  for,  where  an  actual  entry  is  neces- 
sary, it  will  not  make  good  a  conveyance  made  before ;  as  it  was  holden 
in  B.  R.  and  Dom.  Proc.  in  the  case  of2  Berrington  v.  Parkhurst.  The 
actual  entry  could  not  support  the  lease  made  before.  Yet  in3  Salk. 
227,  it  is  agreed,  "  the  devise  is  good,  because  he  was  seised  ab  inilio, 
so  as  he  might  bring  trespass  :"  i.  e.,  he  never  was  disseised  at  all  by 
his  election  ;  and  he  might  make  that  election  without  an  entry  ;  he 
might  bring  his  ejectment,  he  might  bring  trespass,  without  a  re-entry. 
If  it  was  not  for  this  doctrine  of  election,  what  a  condition  would  men 
be  in? 

In  the  case  of  Pousley  v.  Blackman,  there  was  no  entry ;  and  after 
much  argument  it  was  at  last  resolved  unanimously  by  the  whole  court, 
from  the  inconveniences  which  would  be  introduced  if  a  lessee  by  a 
secret  contract  with  a  stranger  could  defeat  the  will  of  his  lessor,  "  that 
the  devise  was  good."  And  in  the  manuscript  report,  where  it  is  cited, 
one  point  said  to  have  been  resolved  is,  "  that  the  owner,  by  making  a 
devise,  showed  his  election  not  to  be  disseised.'' 

I  will  now  consider  whether  James  Earle  can  be  deemed  a  good  tenant 
of  the  freehold  by  disseisin. 

Disseisin  is  a  fact.     It  is  not  found  :  all  the  jury  say  is,  "  that  soon 

1  V.  Cro.  Jac.  659,  s.  c. 

8  May  1738.  »  1  Salk.  237.     Bunter  v.  Coke, 
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after  the  judgment  in  ejectment  Sir  *Robert  entered  and  was  in 
possession."  This  must  be  taken  to  be  an  entry  in  consequence 
of  the  judgment ;  it  was  so  considered  upon  settling  the  special  verdict ; 
otherwise  the  defendants  have  no  case ;  for  it  is  not  found  that  Lady 
Atkyns  was  ever  ousted  or  quitted  the  possession,  or  that  Sir  Robert 
ever  was  seised. 

Taking  possession,  under  a  judgment  in  ejectment,  never  could  be  a 
disseisin  of  the  freehold. 

Suppose  it  a  real  proceeding — the  termor  of  a  disseisee  might,  at  the 
old  law,  recover  against  the  disseisor ;  he  might  recover  against  the 
feoffee  of  his  lessor ;  but  he  never  could  thereby  become  a  disseisor  of 
the  freehold:  he  never  could  be  other  than  a  termor,  enjoying  in  the 
nature  of  a  bailiff,  by  virtue  of  a  real  covenant.  In  respect  of  the  free- 
hold, his  possession  enured  always  by  right,  and  never  by  wrong.  If 
the  lessor  had  infeoffed,  it  enured  to  the  alienee ;  if  the  lessor  was  dis- 
seised and  might  enter,  it  enured  to  the  disseisee ;  if  his  entry  was 
taken  away,  it  enured  to  the  heir  or  feoffee  of  the  disseisor,  who  in  that 
case  had  the  right  of  possession. 

Suppose  the  proceeding  (as  it  is)  a  fictitious  remedy :  then  in  truth 
and  substance  a  judgment  in  ejectment  is  a  recovery  of  the  possession 
(not  of  the  seisin  or  freehold),  without  prejudice  to  the  right,  as  it  may 
afterwards  appear,  even  between  the  parties.  He  who  enters  under  it 
in  truth  and  substance  can  only  be  possessed  according  to  right,  prout 
lex  postulat. 

If  he  has  a  freehold,  he  is  in  as  freeholder.  If  he  has  a  chattel  in- 
terest, he  is  in  as  a  termor ;  and  in  respect  of  the  freehold  his  possession 
enures  according  to  right.  If  he  has  no  title,  he  is  in  as  a  trespasser ; 
and  without  any  re-entry  by  the  true  owner  is  liable  to  account  for  the 
profits. 

*It  is  found  that  the  ejectment  was  brought  by  Sir  Robert  At- 
kyns  to  recover  the  possession,  but  it  is  not  found  that  he  claimed 
the  freehold. 

The  title  must  now  be  taken  as  in  this  special  verdict.  Therefore  it 
appears  he  had  no  right  to  the  possession.  His  feoffee  could  be  in  no 
other  condition  than  himself:  he  had  a  possession  without  prejudice  to 
the  right :  and  could  convey  no  other.  He  was  not  in  as  a  particular 
tenant ;  there  was  no  privity  of  any  seisin ;  he  had  only  a  naked  pos- 


1  Note  (by  Mr.  John  William  Smith)  :  With  reference  to  this  part  of  the 
judgment,  the  reader  is  requested  to  peruse  the  celebrated  note  of  Mr.  But- 
ler, 1  Inst.  330  b,  where  the  learned  editor  controverts  Lord  Mansfield's  doc- 
trine, and  argues  that  livery  of  seisin,  made  by  any  person  having  the  posses- 
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*6851        *But  the  case  is  still  stronger.     The  true  owner  cannot  even 

elect  to  make  a  person  in  possession  under  a  judgment  in  eject 

ment  a  disseisor.     He  could  not  bring  an  assize  of  novel  disseisin  ;  the 

entry  is  not  injusti  et  sine  judicio,  but  under  authority  of  a  court  of 

sicra  necessarily  transferred  the  freehold;  see  also  Doe  d.  Bright  v.  Pett,  11 
A.  &  E.  842. 

With  regard  to  the  meaning  of  the  word  disseisin,  here  so  much  canvassed 
by  his  lordship,  it  certainly  has  been  used  by  the  courts  and  text  writers  in 
senses  so  various  as  to  create  a  good  deal  of  embarrassment.  It  is  used  some- 
times to  denote  a  disseisin  at  election  ;  sometimes  the  acquisition  of  a  tortious 
freehold  ;  and  in  the  latter  sense  it  seems  sometimes  to  be  applied  to  denote 
any  acquisition  of  a  tortious  freehold :  at  other  times  to  bear  the  confined 
meaning  of  the  acquisition  of  a  freehold  by  tort,  by  means  of  an  entry  on  and 
ouster  of  the  former  freeholder;  thus  in  Reading  v.  Royston,  Sal.  423,  it  is 
laid  down  that  "  the  statute  of  limitations  never  runs  against  a  man  but  where 
he  is  actually  ousted  or  disseised;"  a  proposition  obviously  untrue  if  we  were 
to  understand  disseised  in  the  confined  sense :  since  it  is  manifest  that  the 
statute  ran  in  every  case  where  a  tortious  freehold  was  acquired  by  abatement 
or  intrusion.  On  the  other  hand,  the  word  dis&eisin  is  frequently  used  in  the 
confined  sense;  for  instance,  iu  Sir  William  Blackstone's  Commentaries,  where 
in  conformity  to  Co.  Litt.  277  a,  it  is  explained  to  be  "  an  attack  on  him  who 
has  the  real  freehold  and  turning  him  out  of  it;"  and  Sir  William  expressly 
distinguishes  it  from  abatement  and  intrusion,  saying,  "  Those  were  an  ouster 
from  a  freehold  in  law,  this  is  an  ouster  from  a  freehold  in  deed ;"  Ace.  1  Inst. 
277  a.  Numerous  other  examples  might  be  given  in  which  the  word  disseisin 
is  used  in  the  general  sense,  and  as  many  in  which  it  is  used  in  the  confined 
sense. 

This  species  of  confusion  seems  to  have  proceeded  from  the  etymology  of 
disseisin,  which  being  compounded  of  the  privative  particle  de  and  the  word 
seisin,  signifies  nothing  more  than  to  put  out  of  the  seisin,  whether  in  law  or 
in  deed,  whether  with  force  or  without  force.  And  such  being  the  etymology 
of  the  word,  law  writers  appear  very  early  to  have  made  use  of  it  as  a  nomcn 
generate  comprehending  every  particular  mode  of  interference  with  the  seisin  ; 
thus  in  1  Roll.  659,  1,  15,  it  is  stated  "  that  if  a  man  disturbs  the  entry  of 
him  who  has  a  right  unto  land,  it  will  be  a  disseisin.1'  Yet  this  will  include 
the  cases  of  abatement  and  intrusion.  Thus,  too,  any  one  reading  the  chap- 
ter of  the  1st  Institute  upon  releases,  will  find  many  things  predicated  there 
of  disseisor  and  disseisee,  which  must  be  meant  to  apply  to  every  person 
wrongfully  acquiring  or  put  out  of  a  freehold.  And,  indeed,  Littleton  him- 
self seems  to  have  been  conscious  of  this;  for  when  he  undertakes  to  define 
disseisin  at  sect.  279,  he  says,  "  Nota,  que  disseisin  est  properment  V ou  un 
homme  entra  en  ascuns  terres  ou  tenements  Ton  son  entry  n'est  pas  congeable  et 
oust- a  celuy  que  ad  frank-tenement."  It  is  clear  from  his  use  of  the  word 
properment  that  he  was  conscious  of  some  other  sense  in  which  the  word  was 
used,  though,  perhaps,  not  "properly"  so.  And  indeed  this  seems  to  have 
been  so  almost  ex  necessitate  ;  for  I  am  not  aware  that  such  a  word,  for  in- 
stance, as  abatee  ever  existed  by  which  the  character  of  the  heir  or  remain- 
derman abated  or  intruded  on  could  have  been  denoted.  Now  the  above 
consideration  reconciles  very  many  of  the  apparent  discrepancies  in  the  books 
regarding  the  necessity  of  a  disseisin  in  order  that  the  time  of  limitation 
might  begiu  to  run  ;  for  taking  the  word  in  its  general  sense  it  would  be  true. 
as  laid  down  in  Reading  v.  Royston,  that  the  statute  never  ran  against  a  man 
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justice  *and  lawful ;  therefore  not  liable  to  punishment  by  fine 
(as  every  disseisin  was). 

The  true  owner  may  enter  upon  a  disseisor  :  but  after  a  judgment  in 
ejectment  an  actual  entry  would  not  be  permitted.  If  there  had  been 
an  election  in  this  case,  the  true  owner  elected  "  not  to  be  disseised," 
and  recovered  by  ejectment :  which,  if  there  had  been  a  disseisin,  would 
have  purged  it. 

But  there  is  still  behind  (though  it  happens  not  to  be  necessary)  a 
large  ground  upon  which  to  determine  this  question,  and  more  satis- 
factory, because  more  intelligible  ;  from  the  nature  of  a  common 
recovery  now,  and  a  feoffment  to  make  a  tenant  to  the  prsecipe  with 
that  view  only. 

The  sense  of  wise  men,  and  the  general  bent  of  the  people  in  this 
country,  have  ever  been  against  making  land  perpetually  unaliena- 
ble.  The  utility  of  the  end  was  thought  to  justify  any  means  to 
attain  it. 

Nothing  could  be  more  agreeable  to  the  law  of  tenures  than  a  male 
fee  unalienable.  But  this  bent  "  to  set  property  free"  allowed  the 
donee,  after  a  son  was  born,  to  destroy  the  limitation,  and  break  the  con- 
dition of  his  investiture. 

No  sooner  had  the  Statute  de  Donis  repeated  what  the  law  of  ten- 
ures said  before,  "  that  the  tenor  of  the  grant  should  be  observed," 
than  the  same  bent  permitted  tenant  in  tail  of  the  freehold  and  inheri- 
tance to  *make  an  alienation  voidable  only  under  the  name  of  a 
discontinuance.  But  this  was  a  small  relief. 

At  last,  the  people  having  groaned  for  200  years  under  the  inconve- 
niences of  so  much  property  being  unalienable:  and  the  great  men,  to 
raise  the  pride  of  their  families,  and  (in  those  turbulent  times)  to  pre- 
serve their  estates  from  forfeitures,  preventing  any  alteration  by  the  leg- 
islature ;  the  same  bent  threw  out  a1  fiction  in  Taltraum's  Case :  by 
which  tenant  in  tail  of  the  freehold  and  inheritance,  or  with  consent  of 
the  freeholder,  might  alien  absolutely. 

Public  utility  adopted  and  gave  a  sanction  to  the  doctrine,  for  the 
real  political  reason  "  to  break  entails  :"  but  the  ostensible  reason,  from 

but  when  he  was  actually  ousted  or  disseised  :  and  taking  it  in  its  confined 
sense,  it  would  be  also  true,  as  stated  by  Lord  Ellenborough  in  Doe  v.  Per- 
kins, that  in  order  to  constitute  a  title  by  disseisin  there  must  be  a  wrongful 
entry,  but  that  a  wrongful  continuance  in  possession  is  no  disseisin.  Whereas 
in  1  Roll.  659,  it  is  laid  down,  that  "  if  guardian  continue  possession 
after  the  full  age  of  his  ward,  will  be  a  disseisor."  A  passage  which  is 
the  more  remarkable,  because  Lord  Coke  at  1  Inst.  57  b,  calls  the  same 
person  an  abater. 

1  Pigot  of  Common  Recoveries,  pp.  7,  8,  9,  10. 
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the  "fictitious  recompense  ;''  hampered  succeeding  times,  how  to  distin- 
guish cases  which  were  within  the  false  reason  given,  but  not  within  the 
real  policy  of  the  invention.  Till  at  last  the  legislature  applauded  com- 
mon recoveries,  and  lent  their  aid  by  the  acts  of  11  H.  7,  c.  20 ;  33 
H.  8,  c.  31 ;  34  &  35  H.  8,  c.  20  ;  14  Eliz.  c.  8  ;  and  lately  14  G. 
2,  c.  20  (which  is  a  retrospective  and  declaratory  law,  and  seems  to  have 
restored  the  original  tenant  to  the  praecipe).  Before  the  statute  of  Quid 
Emptores  Terrarum,  subinfeudations,  whereupon  rents  and  services  were 
reserved,  did  not  prevent  the  praecipe's  lying  against  the  freeholder  oi 
the  seignory.  When  common  leases  to  farmers,  for  one  or  more  life  or 
lives,  reserving  rent,  came  in  use,  they  for  that  purpose,  resembled  sub- 
infeudations, and  ought  not  to  prevent  the  praecipe  being  brought 
against  the  owner  of  the  freehold  under  which  such  leases  were 
granted. 

As  the  legislature  has  for  ages  avowed  the  proposition,  we  may  now 
say,  "that  common  recoveries  are  a  mere  form   of  conveyance."     All 
*6881   necessarJ  circumstances  *of  form  and  ceremony  are  taken  from 
its  fictitious  original. 

The  policy  of  this  species  of  alienation  meant  to  take  a  middle  way  as 
to  entails,  between  perpetuities  and  absolute  property. 

Alienations  were  allowed,  yet  in  such  a  shape  as  necessarily  required 
deliberation  and  delay ;  and  they  were  only  allowed  to  be  made  by  ten- 
ant in  tail  in  possession,  or  by  tenant  in  tail  in  remainder,  with  con- 
sent of  the  owner  of  the  first  estate  for  life.  The  eldest  son  was  restrained 
in  the  lifetime  of  his  father,  or  mother,  or  any  other  ancestor  or  relation, 
seised  for  life  under  a  family  settlement. 

The  Act  of  14  G.  2  proceeds  upon  the  parties  to  a  recovery  having 
power  to  suffer  it.  Sir  Robert  Atkyns  (the  son)  had  no  right  to  suffer  a 
common  recovery  without  the  concurrence  of  the  jointress.  Any  con- 
trivance to  do  it  without  joining  is  artifice  and  evasion. 

If  tenant  in  tail  in  possession  is  disseised,  though  the  praecipe  be 
brought  against  the  disseisor,  yet,  if  he  is  vouched,  the  recovery  shall 
bar ;  because  he  had  power  to  bar. 

In  Lincoln  College  Case,  3  Co.  59,  the  judges  support  the  col- 
lateral warranty  of  Sibil ;  because  she  and  Edward  had  power  to  bar. 

In  Jenning's  Case,  10  Co.  44,  the  recovery  is  supported  because  the 
parties  had  power. 

By  parity  of  reason,  this  recovery  ought  not  to  be  supported,  be- 
cause the  parties  had  no  power ;  if  it  was  the  law  must  be  over- 
turned. 

Every  remainder-man  in  tail  might  easily  get  a  naked  possession,  and 
make  a  secret  feoffment. 
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The  plan  of  marriage  and  other  family  settlements,  is  "  to  limit  a  re- 
mainder to  the  first,  and  every  other  son  in  tail."  The  negative  which 
the  father  now  has  *upon  the  eldest  son's  suffering  a  common  re- 
covery,  is  the  very  means  and  consideration  of  getting  the  estate 
resettled  upon  the  marriage  of  the  eldest  son.  By  this  method,  the  mo- 
ment he  attains  the  age  of  twenty-one  years,  he  may  set  his  father  at 
defiance,  suffer  a  common  recovery,  and  bar  all  the  rest  of  the  fam- 
ily. This  consequence  alone,  in  a  case  unprecedented,  is  a  sufficient 
objection. 

When  a  termor,  after  the  4  H.  7,  made  a  feoffment,  and  levied  a  fine 
with  proclamations,  and  insisted  upon  five  years'  non-claim,  the  judges, 
with  strong  sense,  said,  though  a  feoffment  by  tenant  for  life,  or  years, 
or  at  will,  is  a  disseisin ;  it  shall  not  operate  as  a  disseisin  to  enable  the 
termor  himself  to  bar  the  inheritance  by  a  fine  with  proclamations 
according  to  the  4  H.  7,  c.  20 ;  for,  say  they,  "  it  was  never  the  intent 
of  the  makers  of  the  act  that  those  who  could  not  levy  a  fine,  should,  by 
making  an  estate  by  wrong  and  fraud,  be  enabled  to  bar  those  who  had 
right.  For  if  they  themselves,  without  such  fraudulent  estate,  could 
not  levy  a  fine  to  bar  them  who  had  the  freehold  and  inheritance,  cer- 
tainly the  makers  of  the  4  H.  7,  c.  20,  did  not  intend  that  by  making 
of  an  estate  by  fraud  and  practice,  they  should  have  power  to  bar  them  : 
and  such  fraudulent  estate  is  as  no  estate  in  the  judgment  of  the  law." 
So  say  I  in  the  present  case.  It  was  never  the  intent  that  those  who 
could  not  suffer  a  recovery,  should,  by  making  an  estate  by  wrong  and 
fraud,  be  enabled  to  bar  those  in  remainder  or  reversion  who  had  right. 
For  if  they  themselves,  without  such  fraudulent  estate,  could  not  suffer 
a  recovery  to  bar  those  in  remainder  in  reversion,  certainly  the  framers 
of  this  qualified  species  of  alienation  did  not  intend  that  by  making  an 
estate  by  fraud  and  practice  they  should  have  power  to  bar  *them  ; 
and  such  fraudulent  estate  is  as  no  estate  in  the  judgment  of  the 
law. 

The  judges  then  put  may  cases,  where  a  recovery  in  dower,  or  other 
real  action  ;  a  remitter  to  a  feme  covert,  or  an  infant ;  a  warranty  ;  a 
sale  in  market-overt ;  the  king's  letters  patent ;  a  presentation ;  an 
administration ; — in  short,  all  acts  temporal  and  ecclesiastical,  shall  be 
avoided  by  covin :  and  from  thence  argue  that  a  fine  which  the  parties 
had  no  power  to  levy  directly,  shall  not  be  supported  indirectly  by  covin. 
So  argue  I,  in  the  present  case  :  a  common  recovery  which  the  parties 
had  no  power  to  suffer  directly,  shall  not  be  made  good  by  wrong  and 
fraud.  t 

In  the  spirit  of  the  makers  of  the  14  G.  2,  I  say  the  parties  to 
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this  recovery  had  not  the  power  to  suffer  it  ;  therefore  it  is  substantially 
bad. 

This  is  not  the  case  of  a  feoffment  to  a  third  person  for  his  own  bene- 
fit :  it  is,  in  effect,  to  the  use  of  Sir  Robert,  the  wrongdoer  himself. 
The  law  considers  a  feoffee  to  the  intent  to  be  tenant  to  the  praecipe  as 
a  mere  instrument  for  one  purpose  of  form  only.  His  wife  shall  not  be 
endowed  ;  his  statutes  or  judgments  shall  not  affect  the  land  ;  if  he  had 
a  term  for  years  it  shall  not  merge.  Let  me  appeal  then  to  the  oldest 
authorities,  in  those  times  when  the  solemnity  and  notoriety  of  feoffments 
and  the  feudal  veneration  in  which  they  were  held,  gave  them  all  that 
wonderful  efficacy  we  read  of:  could  a  man,  by  his  own  injurious  feoff- 
ment, have  acquired  an  advantage  to  himself?  Littleton  shall  answer  : 
he  tells  what  was  established  long  before  he  wrote.  Lit.  §  395.  "  If  a 
disseisor  infeoff  his  father  in  fee,  and  the  father  die  seised  of  such  estate, 
by  which  the  lands  descend  to  the  disseisor  as  son  and  heir,  &c.  :  in  this 
case  the  disseisee  may  well  enter  upon  the  disseisor,  notwithstanding 
e  Ascent  :  f°r  ^at  as  to  tne  Disseisin,  the  disseisor  shall  be 
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adjudged  in  but  as  a  disseisor,  notwithstanding  the  descent;  quid 

particeps  criminis." 

After  the  Statute  de  Donis,  tenant  in  tail  in  remainder,  with  the  con- 
currence of  the  freeholder,  might  make  a  voidable  alienation  by  dis- 
continuance ;  but  he  could  not  acquire  to  himself  that  privilege  by  an 
injurious  entry  and  feoffment.  "  He  in  remainder  in  tail  disseises  tenant 
for  life,  and  makes  a  feoffment,  and  dies  without  issue,  and  the  tenant 
for  life  dies  ;  he  in  reversion  may  enter  :  it  is  no  discontinuance."  Co. 
Litt.  547,  a,  b.  It  is  no  disseisin  of  the  reversion.  "If  remainder-man 
for  life  disseise  the  immediate  tenant  for  life,  after  the  death  of  the  im- 
mediate tenant  he  is  in  as  tenant  for  life."  Neither  should  a  reversion  er, 
by  an  injurious  entry  upon  the  tenant  for  life,  be,  in  respect  of  strangers, 
allowed  to  transmit  to  his  heir  the  privilege  of  descent.  If  the  rever- 
sioner  disseises  tenant  for  life,  and  dies  seised,  the  descent  shall  not  take 
away  the  entry  of  a  stranger.  Hob.  323. 

From  the  whole  we  may  conclude  —  if,  before  the  introduction  of  com- 
mon recoveries  as  a  conveyance,  this  question  had  been  agitated  in  an 
adversary  real  action,  upon  a  plea  "  that  Earle  was  not  tenant  of  the 
freehold,"  it  would  have  been  adjudged,  from  the  law  and  artificial  learn- 
ing of  tenures,  "  that  he  could  not  be  so  considered."  If  the  question 
had  been,  "  whether  tenant  in  tail  in  remainder  should,  by  such  injurious 
entry  and  feoffment,  acquire  a  benefit  to  himself  to  the  prejudice  of  his 
reversioner,"  it  would  have  been  adjudged,  from  eternal  principles  of 
justice,  "that  an  act  founded  in  wrong  should  not,  by  virtue  of  the  crime 
itself,  become  legal  for  the  author's  advantage." 
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*  As  it  is  now  agitated,  when  common  recoveries  are  established, 
as  a  species  of  alienation,  the  only  question  is,   "  whether  the  "- 
rule  of  law  which  requires  the  concurrence  of  the  owner  of  the  first 
estate  for  life  shall  be  overturned."     'Tis  better  to  subvert  the  rule 
directly,  than  suffer  it  to  be  done  by  a  secret  injurious  entry  and  feoff- 
ment ;  which   cannot  be  prevented,  and  which  the  owner  may  never 
bear  of. 

There  is  no  injury  or  wrong  for  which  the  law  does  not  provide  a 
remedy.  But  if  this  stratagem  should  prevail,  redress  must  follow  too 
late  :  unless  the  entry  of  the  tenant  for  life  shall  avoid  the  recovery.  If 
it  would,  there  is  an  end  of  the  present  question :  for  the  jointress 
entered,  and  was  entitled  to  the  profits  from  Sir  Robert  Atkyns  as  a 
trespasser  ab  initio. 

In  every  light,  and  upon  every  ground  of  law,  this  recovery  is  bad. 

As  there  is  no  bar  to  the  right  of  the  lessor  of  the  plaintiff — 

The  second  general  question  is,  "  Whether  the  lessor  of  the  plaintiff 
is,  by  the  statute  of  limitations,  barred  from  recovering  in  this  eject- 
ment?" 

This  point  was  certainly  not  insisted  upon  at  the  trial,  and  therefore 
the  special  verdict  is  not  adapted  to  it.  The  abstruse  learning,  upon 
which  the  validity  of  the  common  recovery  depended,  might  engross  the 
whole  attention  of  the  trial :  and  the  special  verdict  having  no  facts 
(which  easily  might  have  been  found)  particularly  applicable  to  an  objec- 
tion from  the  statute  of  limitations,  might  occasion  the  question  not 
having  been  made  at  the  bar  till  the  last  argument.  The  point,  however, 
is  certainly  open  upon  this  special  verdict. 

An  ejectment  is  a  possessory  remedy,  and  only  competent  where  the 
lessor  of  the  plaintiff  may  enter ;  *therefore  it  is  always  neces- 
sary for  the  plaintiff  to  show  that  his  lessor  had  a  right  to  enter ;   "• 
by  proving  a  possession  within  twenty  years,  or  accounting  for  the  want 
of  it,  under  some  of  the  exceptions  allowed  by  the  statute.     Twenty 
years'  adverse  possession  is  a  positive  title  to  the  defendant ;  it  is  not  a 
bar  to  the  action  or  a  remedy  of  the  plaintiff  only,  but  takes  away  his 
right  of  possession. 

Every  plaintiff  in  ejectment  must  show  a  right  of  possession  as 
well  as  of  property ;  and  therefore  the  defendant  needs  not  plead  the 
statute,  as  in  the  case  of  actions. 

The  question  then  is,  whether  it  appears  upon  this  special  verdict,  "  that 
the  lessor  of  the  plaintiff  might  enter  when  he  brought  this  ejectment." 

On  the  9th  of  November  1711,  Sir  Robert  Atkyns  died  without  issue 
male. 

On  the  9th   of  October  1712,  Lady  Atkyns,    the  jointress,    died. 
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Then  accrued  the  title  of  entry  of  the  lessor  of  the  plaintiff.  His  only 
excuse  for  not  entering  is,  "  that  he  was  prevented  by  the  said  lease  of 
the  31st  of  May  1698,  to  the  three  Dacres."  That  upon  the  death  of 
Thomas  Dacres,  the  surviving  lessee,  on  the  22d  of  July  1752,  a  new 
title  of  entry  accrued  ;  upon  which  he  entered  on  the  15th  of  December 
1752,  and  brought  this  ejectment. 

Three  answers  are  given ;  any  one  of  which,  if  well  founded,  is  suffi- 
cient. 

1st.  That  the  said  lease  was  absolutely  void,  and  of  no  effect. 

2d.  If  good,  it  determined  by  the  estate  tail  being  spent  by  the  express 
tenor  of  the  demise. 

3d.  If  subsisting,  yet,  upon  the  extinction  of  the  estate  tail,  it  was  a 

trust  to  attend  the  inheritance  in  the  lessor  of  the  plaintiff,  and  make 

*694~l   Part  °^  k*s  ^e  *deeds;  therefore  could  not  stop  the  statute's 

running  to  protect  the  adverse  possession,  nor  give  him  any  new 

right  of  entry. 

First,  That  the  lease  was  void. 

Sir  Robert  Atkyns  (the  father)  being  only  tenant  for  life,  could,  by 
virtue  of  his  ownership,  make  no  estate  to  continue  after  his  death. 
This  lease,  therefore,  after  his  death,  can  only  be  supported  by  his  power, 
if  it  was  made  pursuant  to  it. 

"Whether  it  was  made  pursuant  to  his  power,"  is  the  question. 

The  limitation  and  modifying  of  estates,  by  virtue  of  powers,  came 
from  equity  into  the  common  law  with  the  statute  of  uses.  The  intent 
of  parties  who  gave  the  power  ought  to  govern  every  construction.  He 
to  whom  it  is  given  has  a  right  to  enjoy  the  full  exercise  of  it :  they 
over  whose  estate  it  is  given  have  a  right  to  say  "it  shall  not  be 
exceeded."  The  conditions  shall  not  be  evaded  ;  it  shall  be  strictly 
pursued  in  form  and  substance :  and  all  acts  done  under  a  special  autho- 
rity, not  agreeable  thereto,  nor  warranted  thereby,  must  be  void. 

Of  all  kinds  of  powers,  the  most  frequent  is  that  "  to  make  leases," 
for  the  encouragement  of  farmers  to  occupy  stock  and  improve  the  land 
it  is  necessary  they  should  have  some  permanent  interest.  Unless  the 
owner  of  the  estate  for  life  was  enabled  to  make  a  permanent  lease,  he 
could  not  enjoy  to  the  best  advantage  during  his  own  time ;  and  they 
who  come  after  must  suffer  by  the  land  being  untenanted,  out  of  repair 
and  in  a  bad  condition.  The  plan  of  this  power  is  for  the  mutual 
advantage  of  possessor  and  successor.  The  execution  thereof  is  checked 
with  many  conditions  to  guard  the  successor,  that  the  annual  revenue 
shall  not  be  diminished ;  nor  those  in  *succession  or  remainder  at 
all  prejudiced  in  point  of  remedy  or  circumstance  of  full  and 
ample  enjoyment. 
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There  are  two  methods  of  leasing  in  common  use  in  this  kingdom, — 
at  the  best  rent  and  upon  fines :  which,  as  the  lives  of  leases  drop,  are 
considered  among  the  annual  profits.  This  power  is  always  adapted  to 
both.  It  is  inserted  in  almost  every  strict  settlement  of  every  kind.  It 
is  inserted  in  the  greater  deed  of  the  12th  of  June  1669,  and  given 
indiscriminately  to  Sir  Robert  the  father,  Sir  Robert  the  son,  and  Lovis 
his  wife. 

The  nature  and  view  of  a  power  so  usually  given  is  well  understood  ; 
and  courts  of  justice  have  always  looked  with  a  jealous  eye  to  see  that 
the  conditions  in  favor  of  the  next  taker  be  pursued ;  not  literally  only, 
but  substantially.  It  is  not  sufficient  that  the  ancient  rent  be  reserved ; 
it  must  be  reserved  with  all  the  beneficial  circumstances.  If  payable 
before  at  four,  it  cannot  be  reserved  at  two  payments.  Lord  Mountjoy's 
Case,  5  Co.  3  b.  The  whole  rent  must  be  payable  annually  during  the 
whole  term.  In  that  case,  it  was  holden  that  less  could  not  be  reserved 
even  to  the  lessor  himself  during  his  own  life. 

One  of  the  reasons  in  Elmer's  Case,  5  Co.  2,  shows  the  rent  must  be 
payable  annually  during  the  term. 

In  the  case  of  Lady  Charlotte  Orby  et  al.  v.  Lady  Mohun,  2  Vernon 
531,  542,  Lord  Cowper,  Holt,  and  Trevor,  all  three  held  clearly,  that  a 
lease  "reserving  the  best  rent,"  though  good  against  an  owner  of  the 
inheritance,  was  void  under  a  power,  and  Cowper  and  Trevor  held,  that 
reserving  "  the  ancient  rent,"  where  lands  had  been  usually  demised, 
though  good  and  certain  enough  by  reference  against  an  owner  of  the 
inheritance,  was  void  under  a  power ;  because  it  put  the  remain- 
der-man under  difficulties  in  avowing. 

"  The  intent  was,"  say  they,  "that  the  tenant  for  life  in  possession 
might  lease :  so  it  was,  on  the  other  hand,  that  the  revenue  should  not 
be  diminished,  but  the  ancient  rent  at  least  reserved ;  and  in  such  bene- 
ficial manner  as  might  with  certainty  and  without  any  difficulty  be 
recovered." 

"  The  question  here  is  not,"  say  they,  "  whether  the  lease  is  void  for 
uncertainty,  as  between  the  lessor  and  lessee,  but  whether  all  requisites 
are  observed,  and  such  beneficial  clauses  and  reservations  as  ought  to 
have  been,  for  the  benefit  of  a  third  person,  the  remainder-man." 

In  the  case  of  the  Earl  of  Cardigan  v.  Montague,  6th  June  1755,  a 
decretal  order  on  the  master's  report ;  the  Duke  of  Montague,  tenant 
for  life,  without  impeachment  of  waste,  had  power  to  lease,  reserving 
ancient  rent  where  usually  demised,  and  best  rent  where  not  usually 
demised :  he  made  twenty-four  leases.  The  master's  report  as  to  many 
of  the  leases,  which  he  reported  bad,  was  submitted  to ;  as  where  ancient 
covenants  "  to  grind  at  mills,  or  to  pay  land-tax,  were  not  in  the  new 
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lease, — where  some  part  not  within  the  power  is  included  in  the  lease, 
where  many  manors  were  included  in  the  lease,  reserving  a  sum  certain 
as  the  best  rent,  which  laid  the  remainder-man  under  difficulties  to  find 
out  whether  it  was  the  best  rent  or  not.  As  to  five  of  them,  which  the 
master  reported  to  be  good,  exceptions  were  taken.  Their  validity  turned 
upon  this  case.  The  words  in  the  power  were,  "  reserving  ancient,  usual, 
and  accustomed  rents,  heriots,  boons,  and  services."  In  the  former 
leases  the  tenants  covenanted  ato  keep  in  repair:"  that  covenant  was 
omitted  in  this.  The  Lord  Chancellor  *was  of  opinion  that  that 
J  covenant  was  a  boon,  and  beneficial  to  the  remainder-man  ;  and 
held  these  leases  void  for  want  of  it.  He  took  some  days  to  consider  ; 
and  declared  he  was  clear  upon  the  argument,  but  took  time  because 
there  was  no  case  in  point.  The  more  he  thought  of  it,  the  more  he  was 
convinced.  The  principle  he  rested  upon  was,  that  the  estate  must 
come  to  the  remainder-man  in  as  beneficial  a  manner  as  ancient  owners 
held  it. 

I  have  gone  so  far  at  large  into  the  general  doctrine,  not  from  any 
difficulty,  but  because  the  point  is  of  so  much  consequence  to  the  lessor 
of  the  plaintiff.  For  this  writing  of  the  31st  of  May  1698  has  not  color 
enough  to  make  a  question. 

1st.  It  is  no  lease  at  all.  The  very  definition  of  a  lease  is  a  con- 
tract between  landlord  and  tenant,  by  which  both  are  bound  in  mutual 
stipulations. 

A  sale  and  lease  are  defined  to  be  the  same  species  of  contract.  A 
sale  cannot  be,  unless  somebody  agrees  to  pay  the  price ;  nor  can  there 
be  a  lease,  unless  somebody  agrees  to  hire  and  to  pay  the  rent.  This 
writing  purports  to  be  such  a  contract.  It  is  an  indenture,  which  implies 
reciprocal  instruments,  tallying  one  with  the  other.  It  professes  being 
made  by  Sir  Robert  Atkyns  on  the  one  part,  and  the  three  Dacres  on 
the  other  part.  But  it  is  not :  The  Dacres  are  not  bound :  they  never 
executed  this  or  any  counterpart.  It  does  not  appear  they  knew  or  con- 
sented to  the  making  of  it. 

Livery  of  seisin  was  immaterial.  A  lease  by  virtue  of  a  power,  takes 
effect  out  of  the  settlement  that  gives  the  power.  But  John  Dacres, 
who  gave  the  letter  of  attorney  to  take  livery,  died  in  1705.  Robert 
died  in  1706.  Sir  Robert  Atkyns  the  father  lived  till  1709.  Suppose 
*698"l  at  hi3  death  360£.  a  year  a  beneficial  rent:  *those  in  remainder 
could  not  demand  it.  Thomas  Dacres  had  not  executed  the  lease; 
he  had  not  accepted  it ;  he  never  had  entered  under  it :  no  distress  could 
be  taken  from  him  ;  no  action  could  be  brought  against  him. 

One  man  cannot  oblige  another  to  be  his  tenant  at  a  high  rent  with- 
out his  consent.  This  is  so  plain,  that  on  the  part  of  the  plaintiff 
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they  have  argued  that  Thomas  Dacres  was  bound  by  acceptance  three 
ways  : — 

1st.  Because  livery  of  seisin  was  taken  in  the  name  of  John,  Robert 
and  Thomas. 

Answer  :  Thomas  gave  no  authority  so  to  do  :  it  does  not  appear  that 
he  knew  of  it.  But  the  mere  taking  livery  of  seisin,  if  he  never 
entered  or  occupied,  would  not  be  sufficient  to  charge  him  with  the  rent 
reserved. 

2d.  In  the  ejectment  brought  in  Hilary  Term  1711,  a  demise  was 
laid  from  Thomas  Dacres,  as  well  as  the  jointress,  and  the  plaintiff  had 
judgment  to  recover  "  separates  terminos." 

Answer:  The  two  titles  are  inconsistent ;  so  there  could  not  be  really 
a  recovery  upon  both.  But  the  judgment  pursued  the  declaration  and 
was  mere  form.  It  does  not  appear  that  Thomas  Dacres  knew  his  name 
was  made  use  of;  and  he  never  entered  or  took  possession. 

3d.  That  acceptance  shall  be  presumed.  And  it  is  compared  to  grants  ; 
and  Thompson  v.  Leach  is  cited.  (V.  3,  Lev.  284.) 

Answer  :  The  ground  of  Thompson  v.  Leach,  and  of  all  the  cases 
there  put,  is,  "  that  a  gift  imports  a  benefit ;  and  consent  to  receive  a 
bounty  may  fairly  be  presumed  till  the  contrary  appear."  But  the  offer 
of  lands  to  a  substantial  man  at  a  rack-rent  does  not  *import 
such  benefit,  as  nobody  in  his  senses  could  refuse.  And  here 
there  is  no  room  to  presume,  for  the  contrary  appears.  Thomas  Dacres 
dissented  during  his  whole  life,  and  never  took  possession.  The  contrary 
appears,  too,  from  the  writing  itself.  It  never  was  the  intent  that  the 
Dacres  should  take  possession  or  pay  rent.  It  was  to  be  a  conveyance 
only  of  the  ideal  freehold,  which  might  nonsuit  the  remainder-man  in 
case  he  brought  an  ejectment  against  third  persons  ;  or  prevent  his 
suffering  a  recovery ;  but  never  could  be  any  security  to  him  for  his 
rent. 

It  is  immaterial  whether  an  owner  of  the  inheritance  could  convey  an 
ideal  freehold,  to  delay  the  tenant  in  tail  claiming  under  his  grant  from 
suffering  a  recovery. 

The  question  here  is,  whether  it  be  that  usual  husbandry  lease,  reserv- 
ing a  rack-rent,  which  is  intended  by  every  power  of  leasing. 

It  is  very  clear  that  none  of  the  lessees  were  bound  by  this  writing : 
more  especially  that  Thomas  Dacres  was  not.  But  I  go  further :  Sir 
Robert  Atkyns,  the  nominal  lessor,  was  not  bound  by  it.  The  deed  was 
never  out  of  his  own  possession.  The  declared  intent  proves  it  a  trust 
for  Sir  Robert  himself.  His  will,  under  which  the  lessor  of  the  plaintiff 
claims,  avers  it  to  be  a  trust,  and  devises  it  as  such. 

It  is  no  objection  to  a  lease  under  a  power,  "  that  is  in  trust  for  him 
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who  executes  the  power  :  provided  the  legal  tenant  be  bound  during  the 
term  in  all  requisite  covenants  and  conditions."  But  here  at  the  death 
of  Sir  Robert  the  father,  those  in  remainder  had  no  tenant  to  resort  to  : 
and  the  nominal  tenant  never  did  in  fact  enter,  nor  could  either  in  law  or 
equity  ever  have  been  compelled  to  enter  or  pay  one  farthing  rent.  So 
that  this  writing,  calling  itself  an  indenture,  *and  purporting  to 
be  a  contract,  is  waste  paper  only,  by  which  nobody  ever  was 
bound. 

But  suppose  it  had  been  executed  by  the  three  Dacres,  it  could  not  be 
supported  as  a  lease  within  the  meaning  of  the  power ;  upon  a  variety 
of  plain  objections,  in  respect  of  the  premises,  the  rent  and  the  remedy. 

1st.  As  to  the  premises  demised : — It  comprises  too  much  and  lays 
the  remainder-man  under  difficulties  to  know  whether  the  best  rent  is 
reserved.  It  extends  to  things  out  of  which  no  rent  can  be  reserved — as 
tithes,  rents  of  assize,  rents  of  customary  tenants,  commons,  feedings, 
and  lands  in  the  several  tenures  of  particular  persons. 

The  condition  of  the  power  is,  that  there  should  be  no  term  exceeding 
three  lives  in  being  at  the  same  time  ;  yet  the  demise  extends  to  all  and 
every  the  rents  reserved  upon  any  leases  or  grants. 

2dly.  As  to  the  rent  reserved :  The  power  requires  "  the  best 
rent  that  can  be  reasonably  got,  to  be  reserved,  payable  during  the 
term." 

There  is  no  covenant  for  payment.  Under  a  mere  reservation  it  could 
not  be  payable  until  entry  ;  and  therefore,  in  fact,  might  never  be  pay- 
able during  the  term.  It  is  not  found  "  to  be  the  best  rent." 

3dly.  As  to  the  remedy:  There  being  no  covenant  to  pay  the  rent,  the 
lease  might  be  assigned  to  a  succession  of  beggars.  There  being  no 
clause  of  re-entry,  the  ground  might  lie  unoccupied  without  any  or  not 
sufficient  distress  upon  it:  so  that  the  remainder-man  could  neither  have 
his  rent  nor  his  land.  There  is  no  counterpart ;  an  unusual  omission, 
and  very  prejudicial. 

Therefore  the  lease  could  not  have  been  supported,  if  it  had  been  exe- 
cuted by  the  three  Dacres,  which  is  not  the  case. 

*701 1       *Every  fraudulent,  unfair,  prejudicial  execution  of  such  a  power, 
in  respect  of  those  in  remainder,  is  void  at  law. 

If  the  lease  be  a  void  execution  of  the  power  against  all  claiming 
under  the  settlement,  it  cannot  be  made  good  against  the  reversion  in 
fee,  wnereof  Sir  Robert  Atkyns  the  father  was  seised,  either  by  virtue 
of  the  livery,  or  by  way  of  estoppel,  supposing  the  three  Dacres  to 
have  executed  ;  because  an  interest  would  have  passed  during  the 
life  of  Sir  Robert  Atkyns  the  father  ;  and  there  is  no  estoppel  where 
any  interest  passes  ;  and  to  make  it  operate  by  virtue  of  the  livery, 
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out  of  the  reversion  in  fee,  would  be  contrary  to  the  whole  intent 
of  the  deed  plainly  expressed.  Which  brings  me  to  a  second  answer 
given. 

2d  answer.  Suppose  this  pocket  undelivered  grant  of  the  ideal  incor- 
poreal freehold  a  good  execution  of  the  power;  they  have  argued  that  it 
determined  with  the  estate  tail ;  that  the  only  cause  of  the  grant  being 
to  preserve  the  reversion  during  the  estate  tail,  must  qualify  the  grant, 
and  amount  to  a  limitation  ;  that  there  is  no  technical  form  of  words 
necessary  to  express  a  contingency,  upon  which  an  estate  for  lives  may 
sooner  determine. 

The  deed  might  have  said  expressly,  "  if  the  heirs  male  of  Sir  Robert 
Atkyns  the  son  continue  so  long;"  or,  "  that  the  lease  should  determine, 
if,  during  the  lives,  the  estate  tail  should  be  spent."  That  the  intent  of 
the  deed,  plainly  expressed,  is  tantamount. 

3d  answer.  Suppose  it  to  subsist ;  it  is  as  a  trust,  and  devised  as 
such,  to  attend  the  inheritance  of  the  lessor  the  plaintiff,  which  came 
into  possession  the  9th  of  October  1712  :  his  title  and  right  of  entry 
then  accrued. 

This  lease  was  one   of  his  muniments  ;  a  mere  weapon  *in   r*r-Q9 
nis   hands ;  an.d  it   would  be   going  a  great  way  to  say  "  such 
a  form   should   take  from   an  adverse  possession    the    benefit  of   the 
statute." 

But  as  we  are  all  clear,  "  that  at  the  trial  a  surrender  of  such  a  lease 
might,  and  ought  to  be  presumed,  to  let  in  the  statute  of  limitations," 
the  special  verdict  here  not  having  found  such  surrender,  we  cannot  come 
at  the  justice  of  the  case  in  that  shape. 

It  is  unnecessary  to  go  into  this  point,  or  the  former ;  and  it  would  be 
very  improper  unnecessarily  to  do  it. 

If  the  Dacres  had  no  estate  by  virtue  of  this  demise  upon  the  9th  of 
October  1712,  then  this  ejectment  was  not  brought  within  twenty  years 
after  the  lessor's  title  accrued ;  and  no  facts  are  found  to  excuse  him 
within  any  of  the  exceptions. 

Therefore  we  are  all  of  opinion  that  there  should  be  judgment 
for  the  defendants. 

A  writ  of  error  was  brought  in  the  House  of  Lords,  and  came  on 
upon  Thursday,  26th  January  1758.  The  council  agreed,  and  were 
allowed  to  argue  the  last  point  for  the  judgment  of  the  house  first ; 
because  if  their  lordships  should  be  of  the  same  opinion  with  the 
Court  of  King's  Bench,  "  that  this  ejectment  was  barred  by  the  stat- 
ute of  limitations,"  it  would  be  quite  unnecessary  to  go  into  the  first 
question. 
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All  the  judges  were  ordered  to  attend  ;  to  whom,  after  the  argu- 
ment at  the  bar  was  over,  the  house  proposed  the  following  question ; 
viz.  : — 

"  Whether  sufficient  appears  by  the  special  verdict  in  this  cause  to 
prevent  the  lessor  of  the  plaintiff,  by  force  of  the  Statute  of  Limitations 
of  the  21st  of  King  James  the  First,  from  recovering  in  this  eject- 
ment ?" 

Whereupon,  the  Lord  Chief  Justice  WILLES,  having  conferred  with 
the  rest  of  the  judges,  delivered  their  unanimous  answer :  "  That  suffi- 
*703~l  c*ent  ^oes  aPPear  by  *the  special  verdict  in  this  cause,  to 
prevent  the  lessor  of  the  plaintiff,  by  force  of  the  statute  of 
limitations,  of  the  21st  of  King  James  the  First,  from  recovery  in  this 
ejectment." 

Then  the  judgment  of  the  Court  of  King's  Bench  was  affirmed, 
with  5£.,  costs. 


[!N  Nepean  v.  Doe,  ante,  p.  *584,  it  was  held  that  where  a  person  goes 
abroad,  and  is  not  heard  of  for  seven  years,  the  law  presumes  that  he  is  dead, 
but  there  is  no  presumption  of  law  as  to  the  precise  time  of  the  death.  In 
like  manner,  there  is  not,  by  the  law  of  England,  any  presumption  of  law. 
arising  from  difference  of  age  and  sex,  as  to  survivorship  where  the  death  of 
several  persons  is  occasioned  by  the  same  cause  :  nor  is  there  any  presumption 
of  law  that  all  died  at  the  same  time.  The  question  is  one  of  fact  depending 
entirely  on  evidence,  and  if  the  evidence  does  not  establish  the  survivorship 
of  any  one,  the  law  will  treat  it  as  a  matter  incapable  of  being  determined  ; 
the  onus  probandi  being  upon  the  person  setting  up  a  survivorship.  These 
rules  were  laid  down  by  the  House  of  Lords  in  a  modern  case  (Wing  v.  Angrave, 
8  House  of  Lords  Cases  183)  in  which  a  husband  and  wife  and  two  children, 
had  been  swept  away  in  a  shipwreck  by  the  same  wave.  See  also  In  re 
Phene's  Trust,  L.  11.,  5  Ch.  139,  39  L.  J.  Ch.  316;  Wollaston  v.  Berkeley, 
2  Ch.  D.  213;  Hickman  v.  Upsall,  L.  R.,  20-Eq.  136,  and  4  Ch.  D.  144,  in 
which  latter  case  Sophia  Hickman,  a  tenant  for  life,  who  had  been  receiving 
periodical  payments  from  a  mortgagee  in  possession,  left  her  home  on  the  25th 
March  1866,  and  was  never  heard  of  again.  The  Court  of  Appeal,  affirming 
a  decision  of  Hall,  V.-C.,  held  that  seven  years  after  that  time  she  might  be 
presumed  to  have  died  about  June  1866,  the  first  period  when  she  failed  to 
apply  for  any  such  payment.] 

The  doctrine  of  adverse  possession,  until  very  lately,  constituted,  and  per- 
haps still  constitutes,  one  of  the  least  settled  although  most  important  head? 
of  England  law.  The  difficulties  which  surrounded  it  seem  to  have  had  an 
original  subsequent  to  the  abolition  of  a  great  proportion  of  the  ancient  ten- 
*704.1  ures  ^7  sfc>  12  Car.  2,  cap.  24.  Before  that  *event,  the  difference 
J  seems  to  have  been  well  understood  between  the  sort  of  wrongful 
holding  which  would  reduce  the  interest  of  the  lawful  owner  to  a  right  capa- 
ble of  being  barred  by  the  Statute  of  Limitations,  and  substitute  the  wrong- 
doer for  him  meanwhile,  as  the  representative  of  the  freehold  and  the  person 
responsible  to  the  lord  for  feudal  dues  and  services,  and  that  species  of 
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unwarrantable  possession  which  was  accompanied  by  no  such  consequences. 
At  all  events,  it  is  not  till  a  comparatively  modern  period  that  we  find  any 
complaints  about  the  difficulty  of  ascertaining  what  did  or  what  did  not  con- 
stitute adverse  possession. 

At  last,  however,  this  difficulty  not  only  arose,  but  became  so  considerable, 
that  in  Taylor  d.  Atkyns  v.  Horde,  so  long  the  leading  case  upon  this  subject, 
we  find  Lord  Mansfield  saying,  that  "  the  precise  definition  of  what  consti- 
tuted a  disseisin,  which  made  the  disseisor  the  tenant  to  the  demandant's 
prsecipe,  though  the  right  owner's  entry  was  not  taken  away,  was  once  well 
known  but  is  not  now  to  be  found.  The  more  we  read,  the  more  we  shall  be 
confounded."  The  view  taken  by  his  lordship  in  that  case  is,  that  disseisin 
at  the  common  law  "  signified  some  mode  or  other  of  turning  the  tenant  out 
of  his  tenure,  and  usurping  his  place  and  feudal  relation ;"  an  act  which  was 
also  accompanied  by  this  consequence  j  namely,  that  if  the  disseisor  died 
seised,  the  descent  to  his  heir  gave  him  the  right  of  possession,  and  tolled  or 
took  away  the  true  owner's  entry.  Co.  Litfc.  238  a,  Litt.  426. 

This  being  the  state  of  things  at  common  law,  the  assize  of  novel  disseisin 
was  invented  ;  which  being  found  a  beneficial  remedy,  but  being  applicable 
only  to  the  case  of  a  person  disseised,  a  fiction  grew  up  and  was  encouraged 
by  the  courts,  according  to  which  a  party  wrongfully  out  of  possession, 
although  not  disseised,  properly  speaking,  of  the  freehold,  was  permitted  to 
treat  the  wrong  done  him  a«  a  disseisin  for  the  sake  of  entitling  himself  to 
an  assize.  "  In  a  word,"  says  Lord  Mansfield,  "  for  the  sake  of  the  remedy, 
as  between  the  true  owner  and  the  wrongdoer  to  punish  the  wrong,  and  as 
between  the  true  owner  and  naked  possessor  to  try  the  title,  the  assize  was 
extended  almost  to  every  case  of  obstruction  to  an  owner's  full  enjoyment  of 
lands,  tenements  and  hereditaments." 

This  sort  of  supposed  disseisin  obtained  the  name  of  disseisin  at  election, 
for  the  purpose  of  distinguishing  it  from  *the  other,  or  actual  dissei-  r*j-nr 
sin,  the  consequences  of  which  were  widely  different. 

For,  after  an  actual  disseisin,  the  disseisee  could  not  devise  or  dispose  of 
the  lands,  inasmuch  as  his  interest  was  by  the  disseisin,  cut  down  to  a  right 
of  entry  which  the  policy  of  the  old  law  against  maintenance  would  not  allow 
him  to  depart  with ;  and,  further,  if  a  descent  was  cast  after  a  year,  he  lost 
his  right  of  entry,  and  was  put  to  his  real  action  in  order  to  reinstate 
himself. 

When  st.  21  Jac.  1,  cap.  16,  had  passed,  his  condition  became  still  worse} 
for,  by  that  act  [sec.  1],  it  was  ordered,  "that  no  person  shall  make  any  entry 
into  any  lands,  tenements,  or  hereditaments,  but  within  twenty  years  next 
after  his  or  their  right  or  title  shall  first  descend  or  accrue  to  the  same,  ex- 
cept infants,  femes  coverts,  persons  non  compotes  mentis,  imprisoned  or  beyond 
the  seas,  who  shall  have  ten  years  next  after  his  and  their  full  age,  discover- 
ture,  coming  of  sound  mind,  enlargement  out  of  prison,  or  coming  into  this 
realm,  to  make  their  entry  or  claim  in." 

Previous  to  this,  the  claimant  might  have  entered  at  any  time,  provided 
that  his  entry  was  not  tolled.  Bevill's  Case,  4  Co.  11  b.  But  this  statute, 
in  twenty  years,  barred  the  disseisee's  entry  in  the  same  way  that  a  descent 
cast  barred  it  at  the  common  law;  and  the  right  owner  was,  after  that  time, 
put  to  his  real  action,  the  period  for  commencing  which  had  been  before 
limited  by  st.  82  H.  8,  c.  1,  and  was,  in  the  extreme  case — that,  namely,  of 
a  writ  of  right  on  the  demandant's  ancestor's  own  seisin — terminated  at  the 
expiration  of  sixty  years  from  the  time  when  the  right  first  accrued  which  the 
writ  was  sued  forth  to  recover.  [The  above  section  of  21  Jac.  1,  c.  16,  was 
repealed  by  the  Stat.  Law  Revision  Act  1863.] 
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However,  it  is  apprehended  [that  it]  only  ran  against  the  true  owner  iu 
those  cases  in  which  he  would,  at  common  law,  have  been  put  out  of  his 
tenancy  and  reduced  to  his  right  of  entry  ;  but  not  in  cases  in  which  he 
might  have  elected  to  consider  himself  disseised,  although  not  really  so,  for 
the  purpose  of  entitling  himself  to  maintain  an  assize;  and,  consequently, 
whenever  the  question  arose  whether  a  particular  claimant  was  barred  by 
having  been  twenty  years  out  of  possession,  the  mode  of  solving  this  question 
was  by  considering  whether  he  had  been  out  of  possession  under  such  cir- 
cumstances as  had  reduced  his  interest  to  a  right  of  entry ;  for,  if  he  had, 
*70n  t^len'  as  fc^at  rigQt  °f  entry  would  be  *barred  by  st.  21  Jac.  1  at  the 
-"  end  of  twenty  years,  the  possession  during  the  intermediate  time  was 
adverse  to  him. 

Now,  in  order  to  determine  whether  the  claimant  had  been  out  of  posses- 
sion under  circumstances  which  would  turn  his  estate  to  a  right  of  entry,  it 
was  necessary  to  inquire  in  what  manner  the  person  who  had  been  in  the 
possession  during  that  time  held.  See  Readings.  Royston.  Sal.  423.  If  he 
held  in  a  character  incompatible  with  the  idea  that  the  freehold  remained 
vested  in  the  claimant,  then,  as  the  case  would  arrange  itself  under  some  one 
of  the  heads  disseisin,  abatement,  discontinuance,  deforcement,  or  intrusion — 
all  of  which  expressed  at  common  law  different  modes  of  substituting  a  free- 
holder by  wrong  for  one  by  right,  so  as  to  make  the  new  comer  tenant  to  the 
lord  and  to  a  stranger's  prsecipe,  see  1  Roll.  659,  &c.,  Co.  Litt.  277,  and  the 
note,  ante,  p.  *l>84,  it  followed  that  the  possession  in  such  character  was 
adverse.  But  it  was  otherwise  if  he  held  in  a  character  compatible  with  the 
claimant's  title.  And,  in  order  to  ascertain  in  what  character  the  person  iu 
possession  held,  the  court  would  look  at  his  conduct  while  in  possession.  See 
Due  d.  Grubb  v.  Grubb,  10  B.  &  C.  816;  Smartle  v.  Williams,  1  Salk.  24G  ; 
Williams  v.  Thomas.  \'l  Kast  141;  Doe  v.  Perkins,  3  M.  &  S.  271  ;  Hall  v. 
Doe  d.  Surtees,  5  B.  &  A.  687  ;  Doe  d.  Foster  v.  Scott.  4  B.  &  C.  706  ; 
Doe  d.  Humann  v.  Pettet,  5  B.  &  A.  223;  and  11.  v.  Axbridge,  2  A.  &  E. 
520. 

It  is  therefore  apprehended  that  at  the  time  of  the  enactment  of  3  &  4  W. 
4,  c.  27,  the  question  whether  possession  was  or  was  not  adverse  was  to  be 
decided  by  inquiry  whether  the  circumstances  of  that  possession  were  sufficient 
to  evince  its  incompatibility  with  a  freehold  in  the  claimant. 

It  is  not  intended  to  carry  the  discussion  of  this  part  of  the  subject  much 
further,  since  the  above  statute  has,  as  will  be  shown,  rendered  the  doctrine 
of  adverse  possession  of  less  importance,  so  far  as  claims  of  title  founded  upon 
twenty  years'  enjoyment  are  concerned.  See  as  to  the  application  of  the  old 
doctrine  of  adverse  possession,  Doe  d.  Millett  v.  Millett,  11  Q.  B.  1036. 

A  title  might,  however,  after  this  act  depend  upon  a  fine,  and  five  years' 
non-claim  prior  to  the  act  and  to  stat.  3  &  4  W.  4,  c.  74,  which  abolished  fines 
and  recoveries.  For  instance,  supposing  an  ejectment  to  be  brought  against 
A.  for  lands  of  which  he  had  been  in  possession  nineteen  years,  and  of  which 
$707-1  he  had  levied  a  fine  before  3  &  4  W.  4,  c.  74.  *In  such  a  case,  not 
-"  having  been  in  possession  twenty  years,  he  could,  of  course,  have  no 
defence  under  st.  3  &  4  W.  4,  cap.  27.  His  defence,  if  any,  would  rest  upon 
the  operation  of  the  fine.  But,  in  order  that  the  fine  might  operate  for  his 
advantage,  it  would  be  essential  that  there  should  have  been  an  adverse 
possession  at,  and  for  five  years  after,  the  time  of  levying  it.  Doe  v.  Perkins, 
3  M.  &  S.  271 ;  Hall  v.  Doe,  5  B.  &  A.  687;  et  v.  1  Prest.  Conv.  224,  310. 
So  that  the  question  of  adverse  possession  or  not  [might]  still  become  material, 
with  a  view  to  determining  the  operation  of  a  fine  [and  though  it  is  difficult 
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to  suppose  the  case  arising  at  the  present  day,  it  has  been  thought  well  to 
retain  this  portion  of  the  note.] 

Now,  prima  facie,  there  certainly  does  not  seem  to  be  any  reason  why  the 
adverse  possession  necessary  to  make  a  fine  with  proclamations  operate  by  way 
of  bar  should  be  in  any  respect  different  from  the  adverse  possession  necessary 
(before  the  act  [of  3  &  4  W.  4.  c.  27])  for  the  purpose  of  barring  a  right  of 
entry.  It  is  true  that  the  effect  of  the  fine  was  more  extensive  than  that  of 
the  statute  of  Jac.  1  ;  since  the  one  barred  the  true  owner's  right,  the  other 
only  his  remedy  by  way  of  entry.  But,  though  their  operations  (where  they 
did  operate)  were  different,  I  cannot  help  thinking  that  the  adverse  possession 
necessary  to  enable  either  to  operate  at  all  must  have  been  the  same;  for  in 
both  cases  it  seems  to  have  been  necessary  that  the  claimant's  estate  should 
have  been  divested,  before  either  the  twenty  years  or  the  five  years  would 
begin  to  run. 

It  would,  therefore,  have  been  submitted  pretty  confidently,  that  the  same 
species  of  adverse  possession  would  have  sufficed  for  both  purposes,  were  it 
not  for  Doe  d.  Parker  v.  Gregory,  2  A.  &  E.  14,  where  the  contrary  seems  to 
have  been  the  opinion  of  the  Court  of  Queen's  Bench.  In  that  case, 
Thomas  Rogers,  being  seised  in  fee,  devised  to  his  son  Thomas  for  life, 
remainder  to  William  in  tail  male,  remainder  to  his  own  right  heirs.  After 
his  death,  Thomas,  the  first  tenant  for  life  (having  a  power  to  jointure  in 
that  manner),  settled  the  lands  upon  his  wife  for  life  and  died.  His  wife 
survived  him  and  married  a  person  of  the  name  of  Vale,  who,  along  with  her, 
levied  a  fine  of  them.  She  died,  and  twenty  years  elapsed;  after  which  (Y^ale 
having  died  in  1832,  and  William's  issue  having  failed)  the  heir  of  Thomas 
Rogers,  the  devisor,  brought  an  ejectment.  The  court  held  that  he  was 
barred,  saying,  that  "  in  Doe  d.  *Burrell  v.  Perkins,  3  M.  &  S.  271,"  pie-no 
(which,  by-the-by,has  been  much  questioned;  see  note,  1  Wms.  Saund.  *• 
319  d. ;  also  Walk.  Conv.  by  Morley  and  Coote,  p.  26.)  "  the  court  was  of 
opinion,  that  a  fine  levied  by  a  person  who  was  in  possession  under  the  same 
circumstances  as  the  defendant1  here  operated  nothing,  because  he  came  ;D 
by  title,  and  had  no  freehold  by  disseisin  ;  and  it  was  argued  that  the  defend- 
ant here  was  also  to  be  considered  as  having  entered  rightfully  ;  and  com- 
mitted no  disseisin.  We  are,  however,  of  opinion,  that,  though  this  may  be 
so  for  the  purpose  of  avoiding  a  fine,  it  cannot  prevent  the  defendant's  pos- 
session from  being  wrongful  from  the  very  hour  when  his  interest  expired  by 
his  wife's  death.  It  is  dear  that  he  might  have  been  turned  out  by  an  eject- 
ment. We  think,  therefore,  that  his  continuing  the  same  possession  for 
twenty  years  entitles  him  to  the  protection  of  the  Statute  of  Limitations  and 
that  this  action  has  been  brought  too  late." 

It  would  perhaps  be  difficult  to  support  the  above  distinction  upon  princi- 
ple, since,  on  the  one  hand,  it  was  well  settled  that  a  fine  with  proclamations 
would  operate  as  a  bar  if  levied  by  a  person  having  acquired  a  tortious  f'ree- 
lold;  and  on  the  other  hand,  it  is  impossible  to  conceive  how  the  Statute  of 
Limitations  could  have  begun  to  run  until  such  a  freehold  had  been  acquired 
oy  some  person ;  since,  as  that  statute  only  forbade  the  assertion  of  a  right 
•>f  entry  after  the  lapse  of  twenty  years,  it  never  could  begin  to  run  against 
uny  person  who  had  not  previously  been  put  to  his  right  of  entry,  which  could 
not  be  the  case  until  some  one  had  acquired  an  adverse  freehold,  inasmuch 
as  the  person  in  actual  enjoyment  must  have  been  in  of  an  estate  either  con- 
pistent  or  inconsistent  with  that  of  the  true  owner;  now,  if  it  were  consistent, 
tne  possession  of  the  occupier  would  be  his  possession,  and  he  would  not  be 
j  ut  to  his  right  of  entry,  nor  could  the  statute  begin  to  run  against  him;  if 

i  Sic,  but  should  be,  "  Vale  the  husband." 
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inconsistent,  then  it  must  have  been  a  tortious  freehold,  since  a  wrongdoer 
could  not  possibly  have  acquired  a  less  estate ;  and  in  that  case,  a  fine  with 
proclamations  duly  levied  would  have  operated. 

It  may  be  said  that  Doe  v.  Gregory  is  itself  an  instance  of  a  case  in  which 
the  stat.  21  Jac.  1  ran,  although  stat.  4  H.  7,  c.  24  (of  Fines),  would  not  have 
*7091  ^one  so'  -^ut'  w*fck  submission,  *it  may  be  suggested,  that  though  the 
-I  tine  in  Doe  v.  Gregory  was  manifestly  inoperative,  yet  it  might  be  open 
to  some  doubt  whether  the  stat.  of  21  Jac.  1  ought  to  have  been  held  a  bar, 
since  Vale,  having  come  in  rightfully  upon  his  marriage,  was  on  his  wife's 
death,  in  the  situation  of  a  person  who  had  come  in  by  right  and  held  over 
without  right,  which  is  the  very  definition  of  a  tenant  by  sufferance.  See 
Com.  Dig.  Estate  1,  Co.  Litt.  57  b.,  ubi,  "tenant  pur  terme  d'auter  vie  con- 
tinueth  in  possession  after  the  decease  of  ce  que  vie,  the  lessor  cannot  have 
an  action  of  trespass  before  entry." 

It  is  true  that,  as  the  Court  remarked  in  Doe  v.  Gregory,  Vale  might  have 
been  immediately  turned  out  by  an  ejectment:  but  that  might  be,  not  because 
his  possession  was  adverse,  but  because  a  tenancy  at  sufferance  would  consti- 
tute no  defence  in  that  action.  In  the  place  above  adverted  to,  Lord  Coke 
proceeds — uNow  that  a  writ  of  entry  ad  terminum  que  prseteriit  lyeth 
against  such  a  tenant  as  holdeth  over,  it  is  rather  by  admission  of  the  de- 
mandant, that  for  any  estate  of  freehold  that  is  in  him,  for  in  judgment  of 
law  he  hath  but  a  bare  possession."  And  Lord  Hale  adds  in  a  note — 
"  Tenant  for  years  surrenders  and  still  continues  possession  ;  he  is  a  tenant 
at  sufferance  or  disseisor  at  election."  Now  it  is  apprehended  that  the  pos- 
session of  a  tenant  by  sufferance  never  could  be  adverse,  and  that,  indeed,  it 
was  lor  the  very  purpose  of  preventing  the  true  owner's  entry  from  being 
taken  away,  that  the  law  originally  raised  such  tenancies.  See  Co.  Litt.  57 
b.,  1  Roll.  659,  the  judgment  of  Abbott.  C.  J..  in  Doe  d.  Soutee  v.  Hall,  2 
D.  &  11.  38,  and  the  note  by  Messrs.  Morley  and  Coote,  Watk.  on  Conv.,  6th 
ed.,  p.  24,  where  this  subject  is  very  ably  handled. 

It  is  not,  however,  necessary  to  impugn  the  decision  in  Doe  v.  Gregory, 
since  Lord  Coke's  Commentary  proceeds  ubi  supra,  "  There  is  a  diversity  be- 
tween particular  estates  created  by  the  tenant,  and  particular  estates  created 
by  act  in  law;  as,  if  a  guardian  after  the  full  age  of  heire  continueth  in  pos- 
session, he  is  no  tenant  at  sufferance,  but  an  abator  against  whom  an  assize 
of  mort  d'ancestor  doth  lye,  et  sic  de  similibiis;"  and  Lord  Hale  adds — "  If 
guardian  in  such  case  die  seised,  the  entry  of  the  heir  tolls."  So  that,  on 
this  distinction,  it  may  be  argued,  that  the  wife's  estate,  in  Doe  v.  Gregory, 
having  been  cast  upon  the  husband  Vale  by  act  of  law,  his  continuance  in 
*7101  Possessi°n  was  D0t  as  *tenant  at  sufferance,  but  as  an  intruder  against 
-•  the  remainderman,  in  which  case  he  would  have  acquired  a  tortious 
freehold,  and  the  stat.  21  Jac.  1  would  clearly  run.  But,  with  submission,  so 
would  the  statute  of  non-claim  have  run  too,  had  the  tine  been  one  capable 
of  operating.  It,  however,  was  not  so,  but  at  the  time  when  it  was  levied, 
namely,  during  the  wife's  life,  was  beyond  dispute  void.  So  that  the  argu- 
ments above  hazarded  are  directed,  not  against  the  decision  in  Doe  v.  Gre- 
gory, but  against  the  dictum,  which  was  not  essential  to  the  decision  of  the 
case,  that  a  possession  might  be  adverse  within  21  Jac.  1,  and  yet  not  adverse 
for  the  purpose  of  the  statute  of  non-claim. 

The  above  remarks  are  hazarded  with  much  diffidence,  as  well  on  account 
of  the  high  authority  of  the  dictum  in  Doe  v.  Gregory,  as  also  because  an 
opinion  certainly  has  been  entertained  by  persons  of  learning  that  there  might 
be  a  possession  adverse  under  21  Jac.  1,  yet  not  amounting  to  the  seisin  of  a 
freehold  by  wrong.  This  opinion  receives  countenance  too  frora  part  of  the 
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elaborate  judgment  of  Lord  Mansfield  in  Taylor  v.  Horde.  But  I  confess,  it 
seems  to  me  impossible  to  understand  how  the  possession  of  land  could  be 
otherwise  than  either  consistent  with  the  rightful  claimant's  freehold — in 
which  case  it  could  not  be  adverse  to  it — or  inconsistent  with  it,  in  which 
case  it  must  have  become  so  by  reason  of  the  acquisition  of  a  tortious  fee, 
since  no  wrongdoer  could  acquire  a  less  estate,  inasmuch  as,  to  use  the  expres- 
sion of  Lord  Hobart,  Hob.  323,  "  Wrong  is  unlimited,  and  ravens  all  that 
can  be  gotten." 

[In  a  modern  case  in  the  Irish  Court  of  Common  Pleas,  Eyre  v.  Walsh,  10 
Irish  C.  L.  Rep.  346,  a  somewhat  similar  question  to  that  in  Doe  v.  Gregory 
was  raised. 

The  Court  stated  that  a  new  trial  ought  to  be  granted,  in  order  that  the 
question  might  be  left  to  the  jury  whether  the  possession  was  by  the  permis- 
sion of  the  remainder-man,  or  adverse  thereto,  and  that,  should  neither  party 
give  any  further  evidence  on  the  point,  it  would  be  necessary  to  decide 
whether  the  case  was  governed  by  Doe  v.  Gregory  or  by  Doe  d.  Souter  v. 
Hall.] 

These  observations  on  the  old  doctrine  of  adverse  possession  seem  best 
concluded  by  the  remark,  that,  should  a  question  be  ever  again  raised  as  to 
the  species  of  possession  necessary  for  the  purpose  of  rendering  a  fine  with 
proclamations  operative,  such  question  will  be  more  easily  answered 
*after  consulting  Davies  v.  Lowndes,  5  Bing.  N.  C.  173,  where  the  r*-^ 
doctrine  is  thus  stated  to  the  grand  assize  by  Lord  Chief  Justice  *- 
Tindal  :— 

"  I  was  about  to  tell  you,"  said  his  lordship,  "  what  the  condition  of  a  party 
who  levies  a  fine  should  be,  in  order  to  give  it  effect  or  validity.  Your  tenant 
can  never  levy  a  fine  so  as  to  injure  you  the  landlord  j  and  if  a  party  receives 
possession  of  an  estate  from  another  for  a  term  of  years,  a  fine  levied  by  such 
a  person  would  be  merely  void.  A  fine  levied  by  a  stranger  to  the  estate, 
who  had  nothing  to  do  with  it,  would  be  merely  void.  It  would  be  a  singu- 
lar thing  if  any  body  of  laws  would  allow  such  a  proceeding  as  that  two  per- 
sons, by  collusion  between  themselves,  might  go  through  a  process  in  a  court 
of  justice  which  would  deprive  the  possessor  of  his  right  to  the  estate.  It 
is  necessary,  therefore,  in  order  that  a  fine  may  have  its  validity,  that  a  per- 
son who  levies  the  fine  should  have  a  freehold  estate,  either  by  right  or  by 
wrong.  If  he  has  turned  out  a  lawful  possessor  of  it,  if  he  has  committed 
a  disseisin,  he  has  what  is  called  a  wrongful  freehold ;  and  if  the  party  enti- 
tled has  not  claimed  within  five  years  after  the  fine  has  been  levied,  that 
would  be  a  bar  to  him.  Or  if  a  person  has  been  in  by  right  adversely  to  the 
rest  of  the  world  and  asserting  the  dominion  to  be  his  own,  and  levies  a  tine  ; 
after  the  proclamations  have  been  made  and  five  years  have  expired,  any 
dormant  or  latent  claim  would  be  equally  barred  :  and  therefore  the  question 
for  you  to  determine  will  be,  whether  Mr.  Selby,  at  the  time  when  t,he  fine 
was  levied  in  Trinity  Term,  1784,  was  in  possession  of  this  estate  to  which 
the  fine  relates,  having  entered  upon  it,  and  claiming  it  or  exercising  the 
right  to  it  as  his  own.  If  he  was  so,  he  had  such  an  estate  as  would  make 
the  fine  levied  by  him  a  fine  available  at  law."  See  Doe  d.  Blight  v.  Pett, 
11  A.  &  E.  842.  Davies  v.  Lowndes,  7  Scott  N.  R.  141. 

We  now  come  to  stat.  3  &  4  Wm.  4,  c.  27,  entitled  An  act  for  the  limita- 
tion of  actions  and  suits  relating  to  real  property  and  for  simplifying  the 
remedies  for  trying  the  rights  thereto. 

[But  before  treating  of  it  in  detail  it  should  be  mentioned  that  by  the 
Real  Property  Limitation  Act  1874  (37  &  38  Viet.  c.  57),  which  came  into 
force  on  the  1st  of  January  1879,  some  changes  are  introduced  which  afFect, 
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principally,  the  periods  of  limitation  established  by  3  &  4  Wrn.  4,  c.  27  ; 
the  periods  of  twelve,  six  and  thirty  years  being  substituted  for  those  of 
jjs-i  .>1  twenty,  ten  and  forty  in  the  act  of  Win.  4,  in  *aceordance  with  the 
J  view  suggested  by  the  Real  Property  Commissioners  in  their  first  Re- 
port (pp.  42,  43),  that  "  as  knowledge  is  diifused,  and  the  administration  of 
justice  becomes  regular  and  pure,  the  period  of  limitations  may  be  safely 
abridged."  See  Mr.  Charley's  treatise  upon  the  Real  Property  Acts,  1874 
-5,  where  will  be  found  an  interesting  discussion  of  the  new  Act,  founded 
upon  the  speeches  of  Lord  Cairns  and  Lord  Selborn  at  the  time  when  the 
bill  was  being  passed  through  Parliament.] 

"  The  second  and  third  sections  of  [3  &  4  Wm.  4,  c.  27],"  to  use  the  lan- 
guage of  the  court  in  the  principal  case,  "  have  done  away  with  the  doctrine 
of  non-adverse  possession,  and  except  in  cases  falling  within  the  fifteenth 
section  of  the  act,  the  question  is,  whether  twenty  years  have  elapsed  since 
the  right  accrued." 

The  sections  in  question  are  as  follows;  (Sect.  2.) — "  And  be  it  further 
enacted,  That  after  the  31st  day  of  December  1833,  no  person  shall  make 
an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  but  within 
twenty  years  next  after  the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  shall  have  first  accrued  to  some  person 
through  whom  he  claims;  or,  if  such  right  shall  not  have  accrued  to  any 
person  through  whom  he  claims,  then  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  ac- 
tion, shall  have  first  accrued  to  the  person  making  or  bringing  the  same." 

[By  37  &  38  Viet.  c.  57,  s.  9,  this  section  is  repealed  from  the  1st  of  Janu- 
ary 1879,  and  by  sect.  1  of  the  later  act  it  is  re-enacted,  the  word  "  twelve" 
being  substituted  for  "twenty,"  and  the  words  "or  suit "  added  after 
"action."  By  Order  1,  rule  1  of  the  Rules  of  Court  framed  under  the 
Judicature  Acts,  all  proceedings  in  the  High  Court  of  Justice  are  to  be 
termed  "  actions." 

In  Marshall  v.  Smith,  34  L.  J.  Chan.  189.  a  widow's  right  to  sue  in  equity 
for  dower  was  held  by  Stuart,  V.  C.,  to  be  barred  where  she  had  not  for  thirty 
years  taken  any  proceedings  to  have  it  assigned  to  her  :  and  the  court  ex- 
pressed an  opinion  that  the  above  section  of  3  &  4  Wm.  4,  c.  27,  extends  to 
an  action  for  dower. 

Where  the  lord  had  seized  copyholds  munttque,it  was  held  that  the  statute 
applied  to  bar  a  suit  by  the  heir  of  the  former  tenant  to  compel  admittance. 
Walton  v.  Webb,  L.  R.,  5  Ch.  531 ;  39  L.  J.  Ch.  677.] 

i|c»-iq-i  *The  time  of  limitation  having  been  thus  directed  to  run  from  the 
'  -I  time  at  which  the  right  first  accrued,  the  mode  in  which  that  time  is 
to  be  ascertained  is  pointed  out  by  the  third  section,  which  enacts, — u  That  in 
the  construction  of  this  act,  the  right  to  make  an  entry  or  distress,  or  bring 
an  action  to  recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued  at 
such  time  as  hereinafter  is  mentioned;  (that  is  to  say)  when  the  person  claim- 
ing such  land  or  rent,  or  some  person  through  whom  he  claims,  shall,  in 
respect  of  the  estate  or  interest  claimed,  have  been  in  possession  or  in  receipt 
of  the  profits  of  such  land,  or  in  receipt  of  such  rent,  and  shall  while  entitled 
thereto  have  been  dispossessed,  or  have  discontinued  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  of  such  dis- 
possession, or  discontinuance  of  possession,  or  at  the  last  time  at  which  any 
such  profits  or  rent  were  or  was  so  received ;  [see  as  to  these  last  words 
Adnam  ?>.  Earl  of  Sandwich,  2  Q.  B.  I).  485,  46  L.  J.  Q.  B.  612]  ;  and  when 
the  person  claiming  such  land  or  rent  shall  claim  the  estate  or  interest  of  some 
deceased  person  who  shall  have  continued  in  such  possession  or  receipt,  in 
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respect  of  the  same  estate  or  interest,  until  the  time  of  his  death,  and  shall 
have  been  the  last  person  entitled  to  such  estate  or  interest  who  shall  have 
been  in  possession  or  receipt,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  of  such  death  ;  and  when  the  person  claiming  such  land 
or  rent  shall  claim  in  respect  of  an  estate  or  interest  in  possession  granted, 
appointed,  or  otherwise  assured  by  any  instrument  (other  than  a  will)  to  him, 
or  some  person  through  whom  he  claims,  by  a  person  being,  in  respect  of 
the  same  estate  or  interest,  in  the  possession  or  receipt  of  the  profits  of  the 
land,  or  in  the  receipt  of  the  rent,  and  no  person  entitled  under  such  instru- 
ment shall  have  been  in  such  possession  or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  the  person  claiming  as 
aforesaid,  or  the  person  through  whom  he  claims,  became  entitled  to  such 
possession  or  receipt  by  virtue  of  such  instrument;  and  when  the  estate  or 
interest  claimed  shall  have  been  an  estate  or  interest  in  reversion  or 
remainder,  or  other  future  estate  or  interest,  and  no  person  shall  have 
obtained  the  possession  or  receipt  of  the  profits  of  such  land  or  the 
receipt  of  such  rent,  in  respect  of  such  estate  or  interest,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  of  which  such  estate 
or  interest  became  an  estate  or  interest  in  possession;  *and  when 
the  person  claiming  such  land  or  rent,  or  the  person  through  whom  he 
claims,  shall  have  become  entitled  by  reason  of  any  forfeiture  or  breach  of 
condition,  then  such  right  shall  be  deemed  to  have  first  accrued  when  such 
forfeiture  was  incurred,  or  such  condition  was  broken ." 

[By  37  &  38  Viet.  c.  57,  s.  2,  the  period  within  which  a  remainderman  or 
reversioner  can  enter  or  distrain  or  sue  is  altered,  though  the  time  when 
his  right  of  entry  accrues  is  not  dealt  with.  See  that  section,  post  p.  *724.] 

Now,  with  regard  to  the  third  section  [of  3  &  4  Wm.  4,  c.  27],  I  will  here 
remark,  that,  according  to  the  doctrine  of  the  Court  of  Common  Pleas,  in 
the  case  of  James  v.  Salter,  [3  Bing  N.  C.  544,  approved  by  the  Court  of 
Appeal  in  Governors  of  Magdalen  Hospital  v.  Knotts,  8  Ch.  D.  727],  it  is 
not  intended  to  comprise  all  cases  falling  within  the  operation  of  the  second, 
but  only  to  give  examples  of  the  modus  operandi  of  the  second  section  upon 
certain  cases.  This  doctrine  of  the  Court  of  Common  Pleas  is  contrary  to 
the  impression  which  had  been  entertained  upon  the  subject  by  Sir  Edward 
Sugden,  V.  &  P.  618,  llth  edition.  The  case  of  James  v.  Salter  will,  how- 
ever, be  discussed  at  greater  length  towards  the  conclusion  of  the  note.  Per- 
haps it  may  turn  out  that,  practically  speaking,  there  is  no  great  difference 
between  the  construction  adopted  by  the  court  and  that  suggested  by  Sir  K. 
S.,  since  the  opinion  of  the  latter  seems  to  be,  that  every  case  is  included 
within  the  terms  of  the  third  section ;  of  the  former,  that  though  some  cases 
are  not  specifically  included  within  the  terms  of  the  third  section,  still,  that 
the  application  of  the  second  section  to  them  is  to  be  regulated  by  a  regard 
and  in  analogy  to  the  instances  given  in  the  third  section. 

In  the  case  of  Owen  v.  De  Beauvoir,  16  M.  &  W.  547  (afterwards  more 
fully  set  out),  Parke,  B.,  in  delivering  the  judgment  of  the  Court  of  Ex- 
chequer, says  on  this  subject  (see  p.  563),  "  in  the  third  section  the  legisla- 
ture, apparently  considering  that  difficulties  might  exist  as  to  the  exact  point 
of  time  from  whence  the  twenty  years  should  begin  to  date,  has  proceeded  to 
fix  that  point  in  many,  if  not  in  all,  possible  cases."  And  see  the  case  of 
Jones  v.  Jones,  16  M.  &  W.  699,  where  an  ingenious  but  unsuccessful  attempt 
was  made  to  incorporate  the  second  and  third  sections  so  as  to  read  them  to- 
gether as  one  section,  for  the  purposes  of  pleading. 

*It  seems  clear  that  these  sections  of  the  statute  do  not  apply  to  r^i  R 
cases  of  mere  want  of  actual  possession  by  the  claimant,  but  to  cases  »•  ' 
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where  he  has  been  out  of,  and  another  in,  possession  for  the  prescribed  time 
There  must  be  both  absence  of  possession  by  the  person  who  has  the  right, 
and  actual  possession  by  another,  whether  adverse  or  not,  to  be  protected,  to 
bring  the  case  within  the  statute.  Therefore,  when  the  owner  in  fee  of  land 
with  minerals  under  it,  conveyed  the  surface  reserving  the  minerals  with  the 
right  of  entry  to  get  them,  and  afterwards  granted  the  minerals  with  the  righi 
of  entry  to  a  third  person,  it  was  held,  that  the  mere  non-user  for  more  than 
forty  years  did  not  bar  the  grantee's  right  of  entry  to  get  the  minerals,  no 
other  person  having  worked  or  been  in  possession  of  them  during  that  period. 
Smith  v.  Lloyd,  9  Exch.  562.  See  also  Keyse  v.  Powell,  2  E .  &  B.  132. 
[Tottenham  v.  Byrne,  12  Irish  C.  L.  R.  376,  and  Poole  v.  Griffith,  15  Irish 
0.  L.  R.  239]. 

The  general  enactment  of  the  second  section  being  as  above,  the  reader 
will  observe  that,  with  some  exceptions  which  shall  be  hereafter  noticed,  and 
except  in  cases  provided  for  by  the  fifteenth  and  thirty-eighth  sections,  it  is 
retrospective. 

The  fifteenth  section  enacts,  "  That  when  no  such  acknowledgment  as 
aforesaid  (the  nature  of  this  acknowledgment  will  be  presently  stated)  shall 
have  been  given  before  the  passing  of  this  act,  and  the  possession  or  receipt 
of  the  profits  of  the  land,  or  the  receipt  of  the  rent,  shall  not  at  the  time  of 
the  passing  of  this  act  have  been  adverse  to  the  right  or  title  of  the  person 
claiming  to  be  entitled  thereto,  then  such  person,  or  the  person  claim  ing 
through  him,  may,  notwithstanding  the  period  of  twenty  years  hereinbefore 
limited  shall  have  expired,  make  an  entry  or  distress  or  bring  an  action  to 
recover  such  land  or  interest  at  any  time  within  five  years  next  after  the 
passing  of  this  act." 

The  thirty-eighth  section  enacts,  "That  when,  on  the  said  1st  day  of  June 
1835,  any  person  whose  right  of  entry  to  any  land  shall  have  been  taken 
away  by  any  descent  cast,  discontinuance,  or  warranty,  might  maintain  any 
such  writ  or  action  as  aforesaid  (referring  to  the  abolished  actions)  in  respect 
of  such  land,  such  writ  or  action  may  be  brought  after  the  said  1st  day  of 
June  1835,  but  only  within  the  period  during  which,  by  virtue  of  the  pro- 
visions of  this  act.  an  entry  might  have  been  made  upon  the  same  land  by  the 
jk--,p-i  *person  bringing  such  writ  or  action  if  his  right  of  entry  had  not  been 

10J  so  taken  away." 

On  the  construction  of  the  fifteenth  section,  which  has,  however,  now,  in 
consequence  of  the  lapse  of  the  five  years,  become  of  comparatively  slight 
importance,  the  reader  may  consult  Doe  d.  Jones  v.  Williams,  5  A.  &  E.  291 ; 
Doe  d.  Burgess  v.  Thompson,  5  A.  &  E.  532;  Culley  v.  Doe  d.  Taylerson,  11 
A.  &  E.  1008;  Doe  d.  Angcll  v.  Angell,  9  Q.  B.  328;  The  Incorporated 
Society  v.  Richards,  1  Dru.  &  War.  289,  cases  temp.  Sugden ;  Lord  Shannon 
v.  Hodder,  2  Ir.  L.  R.  223 ;  Lessee  O'Siillivan  v.  McSweeny,  2  Ir.  L.  R.  89. 
[See  also  Hooper  v.  Hooper,  29  L.  J.  Q.  B.  222,  where  a  question  arose  under 
this  section.] 

Except  where  this  section  or  some  one  of  the  other  exceptions  hereinafter 
mentioned  applies,  the  second  section  is  decided  by  the  principal  case  to  be, 
and  is,  indeed,  clearly  in  its  terms  retrospective. 

It  was  attempted  in  one  case  to  stretch  this  retrospective  operation  further 
than  either  reason  or  convenience  would  have  warranted.  In  Doe  d.  Thomp- 
son v.  Thompson,  6  A.  &  E.  721,  it  appeared  that  James  Thompson,  in  1807, 
became  tenant-at-will  to  W.  T.  who  was  seised  in  fee;  that  he  remained  in 
possession  till  1831,  (previous  to  the  passing  of  3  &  4  W.  4,  c.  27,)  when  he 
died,  and  his  widow  had  ever  since  continued  in  possession.  The  action  was 
brought  by  the  heir-at-law  of  James  Thompson,  who  contended  that,  by  the 
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retrospective  operation  of  the  statute  and  the  possession  of  James  for  twenty 
years,  a  title  had  accrued  to  himself.  The  court,  however,  held  otherwise. 
"The  act/'  said  Littledale,  J.,  "in  the  clauses  referred  to  must  contemplate 
cases  where  the  possession  has  continued;  otherwise  a  party  might  go  back 
to  an  unlimited  period  of  time  for  the  possession  on  which  his  claim  was  to  be 
founded." — "  The  case,"  said  Patteson,  J.,  "  would  have  been  quite  different 
if  the  tenant-at-will  had  continued  in  possession.  But  here,  after  the  posses- 
sion had  been  long  determined,  it  is  contended  that  a  fee  simple  arises  by  the 
passing  of  the  act :  that  cannot  be." 

[By  the  lapse  of  the  statutory  period  the  title  is  extinguished,  and  cannot 
be  revived  or  re-vested  by  a  subsequent  entry  upon  the  doctrine  of  remitter. 
See  Brassington  v.  Llewellyn,  27  Law  J.  Exch.  297.] 

Having  said  thus  much  as  to  the  general  effect  of  the  second  and  third 
sections  of  the  act,  the  former  of  which  ^establishes  the  limitation  of  r^-(7 
twenty  [now,  as  before  stated,  altered  to  twelve]  years  from  the  accrual  L 
of  the  right,  while  the  latter  points  out  from  what  time  the  right  shall  be 
said  to  accrue  in  the  several  classes  of  cases  there  provided  for,  let  us  proceed 
to  consider  the  effect  of  the  statute  on  persons  occupying  certain  particular 
characters, — those,  namely,  heir-at-law,  devisee,  executor  or  administrator, 
reversioner  or  remainderman,  issue  in  tail,  landlord  or  tenant,  mortgagor  or 
mortgagee,  trustee  or  cestui  gue  trust. 

Heir-at-Law. 

With  regard  to  the  Heir-at-Law,  it  is  clear  that  (supposing  his  ancestor  to 
have  died  in  possession  of  the  land  or  profits)  he  will  be  barred  if  he  allow 
[twelve]  yeurs  to  pass  without  acknowledgment;  the  words  of  the  third  section 
[of  3  &  4  Wm.  4,  c.  27]  being — "  When  the  person  claiming  such  land  or 
rent  shall  claim  the  estate  or  interest  of  some  deceased  person  who  shall  have 
continued  in  such  possession  or  receipt  in  respect  of  the  same  estate  and 
interest  until  the  time  of  his  death,  and  shall  have  been  the  last  person 
entitled  to  such  estate  or  interest  who  shall  have  been  in  such  possession  or 
receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  of 
such  death." 

Formerly,  indeed,  if  a  younger  brother  had  entered  generally  on  the  death 
of  the  ancestor,  his  entry  was  in  law  that  of  his  elder  brother;  Co.  Litt.  242 
a.,  Gilb.  Ten.  28  :  and  so,  if  one  coparcener  had  entered  generally,  it  would 
have  preserved  the  right  of  the  other.  Co.  Litt.  243  b.  373  b.  This  doctrine 
is,  however,  now  abolished  by  sections  12  and  13,  the  operation  of  the  former 
of  which  seems  to  be  retrospective  (see  Cully  v.  Doe,  d.  Taylerson,  11  A.  &  E. 
1008;  Doe  d.  Holt  v.  Horrocks,  1  C.  &  K.  566),  of  the  latter  prospective 
only,  and  which  enact — 

(Sect.  12.) — '"  That  when  any  one  or  more  of  several  persons  entitle-d  to 
any  land  or  rent  as  coparceners,  joint  tenants,  or  tenants  in  common,  shall 
have  been  in  possession  or  receipt  of  the  entirety,  or  more  than  his  or.  their 
undivided  share  or  shares  of  such  land  or  of  the  profits  thereof,  or  of  such 
rent,  for  his  or  their  own  benefit,  or  the  benefit  of  any  person  or  persons 
other  than  the  person  or  persons  entitled  to  the  other  share  or  shares  of  the 
same  land  or  rent,  such  possession  or  receipt  shall  not  be  deemed  to  have  been 
the  possession  or  receipt  of  or  by  such  last-mentioned  person  or  persons  or  any 
of  them."  See  Burroughs  v.  *McCreight,  1  Jones  &  Lat.  290,  cases  ..£_..  ^ 
temp.  Sugden ;  [Tidball  v.  James,  29  L.  J.  Exch.  91 ;  and  the  obser-  L 
vations  on  an  explanation  of  this  case  in  the  judgment  in  Murphy  v.  Murphy, 
15  Irish  0.  L.  R.  205.] 

(Sect.  13.) — "  That  when  a  younger  brother  or  other  relation  of  the  person 
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entitled  as  heir  to  the  possession  or  receipt  of  the  profits  of  any  land,  or  to 
the  receipt  of  any  rent,  shall  enter  into  the  possession  or  receipt  thereof,  such 
possession  or  receipt  shall  not  be  deemed  to  be  the  possession  or  receipt  of  or 
by  the  person  entitled  as  heir/'  See  the  effect  of  the  13th  section  considered 
by  way  of  illustration  in  the  judgment  of  the  court  in  the  case  of  Jones  v 
Jones,  16  M.  &  W.  712. 

As  to  the  case  in  which  the  ancestor  died  out  of  possession,  and  after  the 
[statutory  period]  had  begun  to  run  against  him  ;  in  that  case  the  heir  has 
but  as  long  as  the  ancestor  would  have  had,  had  he  continued  to  live  ;  that 
case  being  provided  for  by  the  third  section  as  follows : — 

"  When  the  person  claiming  such  land  or  rent,  or  some  person  through 
whom  he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  have  been 
in  possession  or  receipt  of  the  profits  of  such  land  or  the  receipt  of  such  rent, 
and  shall  while  entitled  thereto  have  been  dispossessed  or  have  discontinued 
such  possession  or  receipt,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  of  such  dispossession  or  discontinuance  of  possession, 
or  at  the  last  time  at  which  any  such  profits  or  rent  were  or  was  so  received." 

In  Doe  v.  Bramston,  3  A.  &  E.  63  (afterwards  more  fully  noticed),  the 
Court  of  Queen's  Bench,  held  the  above  clause  of  the  third  section  applicable 
to  the  heir  of  a  wife  who,  and  whose  husband  seised  in  her  right,  discon- 
tinued the  possession  whilst  entitled  thereto.  But  in  Jumpsen  v.  Pitchers, 
13  Sim.  327;  the  Vice-Chancellor  of  England  held  the  clause  inapplicable  to 
a  wife,  or  the  heir  of  a  wife,  who  and  whose  husband  seised  in  her  right, 
relinquished  the  possession  in  consequence  of  a  conveyance  by  the  husband ; 
a  decision  which  coincides  with  Sir  E.  Sugden's  opinion  on  such  a  state  of 
facts,  see  V.  &  P.  631,  llth  edition.  The  "Vice-Chancellor  was  of  opinion 
that  the  husband's  conveyance  had  the  effect  of  making  that  which  was  the 
wife's  present  estate  a  future  estate  within  the  meaning  of  the  fourth  brunch 
of  the  third  section ;  see  Doe  v.  Liversedge,  11  M.  &  W.  517;  and  Rimming 
ton  v.  Cannon,  post,  p.  *729. 

*719]  *Devisee. 

In  the  case  of  a  devisee  in  fee  (who  is  a  hseres  factv^  the  right  depend): 
on  the  same  words  as  that  of  the  heir  and  accrues  at  the  sam«  period,  unlesr 
indeed  in  the  possible  case  which  will  be  hereafter  adverted  to.  With  re- 
gard to  the  devisee  of  a  particular  estate,  his  right  also  accrues  at  chc 
period  of  the  testator's  death,  since  no  person  had  any  right  to  such  estate 
before.  See  James  v.  Salter,  3  Bing.  N.  C.  545 ;  a  decision  which  will  be 
found  set  forth  and  commented  on  at  the  conclusion  of  the  note. 

[In  Hawksbee  v.  Hawksbee,  11  Hare  231,  a  person  occupied  a  house  for 
several  years  as  tenant  from  year  to  year,  and  finding,  for  fifteen  years  before 
his  death,  no  one  to  receive  the  rent,  he  devised  the  house  (with  a  power  of 
sale  under  such  conditions  as  might  be  deemed  expedient),  for  the  benefit  of 
his  wife  and  children.  His  eldest  son  occupied  the  house,  paying  a  rent  to 
the  widow,  for  fifteen  years  after  the  death  of  his  father,  when  the  widew  died. 
Upon  these  facts  it  was  held  that  notwithstanding  the  infirmity  of  the  tes- 
tator's title,  the  son  could  not  insist  on  retaining  possession  of  the  house 
adversely  to  the  devisees  beneficially  interested  under  the  will,  but  that  they 
were  entitled  to  require  that  the  property  should  be  sold  and  distributed 
according  to  the  testator's  directions;  see  also  Asher  v.  Whitlock,  L.  R.,  .1 
Q.  B.  1. 

In  Board  v.  Board,  L.  R.,  9  Q.  B.  48,  a  somewhat  similar  question  arose. 
In  that  case  it  was  held  that  the  widow  of  the  testator  who  took  a  life  in- 
terest under  the  will  and  entered  under  it  was  estopped  from  disputing  the 
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remainderman's  title  under  the  will,  though  in  fact  the  testator  was  only  tenant 
by  the  curtesy,  and  therefore  had  no  devisable  interest. 

On  the  other  hand,  where  a  testator  died  before  the  passing  of  the  Wills 
Act,  so  that  an  estate  purchased  subsequently  to  his  will  did  not  pass  thereby, 
and  his  widow,  who  was  residuary  devisee,  entered,  mistakenly  supposing 
that  it  passed  to  her  by  the  will,  it  was  held  that  she  acquired  a  title 
auainst  the  heir-at-law  by  twenty  years'  possession  :  Paine  v.  Jones,  22  W. 
R.  837.] 

Executor  and  Administrator. 

The  case  of  an  administrator  is  expressly  provided  for  by  section  6,  whicr 
directs  that  he  shall  claim  as  if  there  had  *been  no  interval  between 
the  death  and  the  grant  of  administration.     The  executor  obviously 
falls  within  the  same  rule  as  the  devisee  in  fee. 

Remainderman  and  Reversioner. 

The  position  of  a  remainderman  or  reversioner  is  a  great  deal  altered  bj 
the  operation  of  the  statute  [3  &  4  Wm.  4,  c.  27].  Previous  to  the  Act,  iv 
will  be  recollected,  a  person  entitled  to  a  vested  remainder  or  a  reversion  had 
always  twenty  years  after  the  arrival  of  the  time  at  which  his  estate  would, 
in  the  regular  course  of  things,  have  come  into  possession  ;  and  such  right 
appears  still  to  be  allotted  to  him  by  that  part  of  the  third  section  which 
enacts,  "That  when  the  estate  or  interest  claimed  shall  have  been  an  estate 
or  interest  in  reversion  or  remainder,  or  other  future  estate  or  interest  and  no 
person  shall  have  obtained  the  possession  or  receipt  of  the  profits  of  such 
land,  or  the  receipt  of  such  rent  in  respect  of  such  estate  or  interest,  then 
such  right  shall  be  deemed  to  have  first  accrued  at  the  time  when  such  es- 
tate or  interest  became  an  estate  or  interest  in  possession."  [But  there  are 
certain  special  provisions  for  the  case  of  forfeiture  and  of  remainders  expect- 
ant on  an  estate  tail  which  will  be  noticed  below.  Since  the  1st  of  January 
1879,  the  rights  of  remaindermen  and  reversioners  have  been  somewhat 
abridged  by  37  &  38  Viet.  c.  57,  s.  2,  which  see,  post,  p.*724.] 

In  Doe  d.  Johnson  v.  Liversedge,  11  M.  &  W.  517,  an  action  of  ejectment 
was  brought  by  the  assignee  of  a  bankrupt  to  recover  possession  of  a  copyhold 
estate  which  had  been  surrendered  in  1798  to  the  use  of  the  bankrupt  and 
his  wife  for  their  lives,  with  remainder  to  the  heirs  of  the  husband,  who  be- 
came bankrupt  in  1807,  the  bargain  and  sale  to  the  assignee  being  executed 
in  that  year.  The  bankrupt  had  not  been  heard  of  from  1805,  when  he  went 
abroad,  but  his  wife  continued  to  live  upon  the  premises  until  her  death  in 
1841,  when  the  lessor  of  the  plaintiff  was  admitted  under  the  surrender,  and 
brought  ejectment.  It  was  contended  that  the  right  of  entry  first  accrued  in 
1807,  upon  the  execution  of  the  bargain  and  sale,  and  was  therefore  barred; 
but  the  court  held  it  to  be  a  case  of  a  future  estate  or  interest,  within  the 
meaning  of  this  branch  of  the  third  section,  and  that  the  lessor's  right  of 
entry  only  accrued  upon  the  death  of  the  wife  in  1841 ;  see,  too,  Jumpsen  v. 
Pitchers,  supra. 

*But  further  ;  before  the  passing  of  the  Act  [of  3  &  4  Win.  4,  c.  27],  a  1-^9-1 
re\ersioner  entitled  to  enter  by  reason  of  forfeiture  had  his  option  either  *- 
to  enforce  the  forfeiture  or  waive  it — and,  if  he  waived  it,  still  retained  his 
right  of  entering  within  twenty  years  after  the  arrival  of  the  time  at  which 
hi?  estate  was  limited  to  take  possession.  Now  the  third  section  of  3  &  4 
Wui.  4,  c.  27,  contains  the  following  clause;  — 

"  And  when  the  person  claiming  such  land  or  rent,  or  the  person  through 
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whom  he  claims,  shall  have  become  entitled  by  reason  of  any  forfeiture  or 
breach  of  condition,  then  such  right  shall  be  deemed  to  have  first  accrued 
when  such  forfeiture  was  incurred  or  such  condition  was  broken/' 

The  effect  of  this,  it  was  apprehended,  might  possibly  be  to  oblige  the 
reversioner  to  take  advantage  of  a  forfeiture  on  pain  of  losing  his  right  of 
entry  j  and,  to  prevent  such  a  construction,  it  was  enacted  by  section  4 — 

"  That  when  any  right  to  make  an  entry  or  distress  or  to  bring  an  action 
to  recover  any  land  or  rent,  by  reason  of  any  forfeiture  or  breach  of  condi- 
tion shall  have  first  accrued  in  respect  of  any  estate  or  interest  in  reversion 
or  remainder,  and  the  land  or  rent  shall  not  have  been  recovered  by  virtue  of 
such  right,  the  right  to  make  an  entry  or  distress  or  bring  an  action  to  recover 
such  land  or  rent  shall  be  deemed  to  have  first  accrued  in  respect  of  such 
estate  or  interest  at  the  time  when  the  same  shall  have  become  an  estate  or 
interest  in  possession,  as  if  no  such  forfeiture  or  breach  of  condition  had  hap- 
pened." 

The  object  of  this  section  is  to  prevent  the  party  entitled  to  an  estate  in 
remainder  or  reversion  from  being  barred  by  his  own  clemency  in  not  taking 
advantage  of  a  forfeiture,  or  by  his  ignorance  of  its  occurrence,  and  to  secure 
to  the  person  who  right  has,  the  option  of  considering  himself  put  to  his  right 
of  entry  or  not  as  he  may  think  proper. 

[In  Astleyv.  Earl  of  Essex,  L.  II.,  18  Eq.  290,  Sir  Gr.  Jessel,  M.  R.,  held 
that  these  words,  "  included  every  case  of  forfeiture  or  breach  of  condition, 
whether  the  effect  of  the  forfeiture  was  to  accelerate  another  estate  under 
what  is  sometimes  called  a  conditional  limitation,  or  whether  the  effect  of  the 
forfeiture  was  merely  to  give  a  right  to  the  heir  to  re-enter  under  the  old 
common-law  rule;  and  that  this  section  was  intended  to  apply  to  both  these 
cases,  and  consequently  the  original  right  of  the  remainderman  to  enter 
^-.>.>-|  *on  the  expiration  of  the  previous  estate  in  the  natural  way  upon  the 

"^  death  of  the  tenant  for  life  is  not  taken  away  by  the  tenant  for  life 
committing  a  forfeiture."] 

In  the  case  of  the  Duke  of  Leeds  v.  Earl  Amherst,  2  Phil.  Chan.  Ca.,  p. 
124.  by  analogy  to  the  rights  of  a  remainderman  under  this  statute,  an  account 
for  equitable  waste  committed  by  the  tenant  for  life  was  decreed  against  his 
representatives  at  the  suit  of  the  remainderman,  thirty-eight  years  after  the 
waste  was  committed,  the  plaintiff's  remainder  having  fallen  into  possession 
within  twenty  years  before  the  filing  of  the  bill.  "  If,"  says  the  Lord  Chan- 
cellor, "  equity  is  to  follow  the  law,  this  court  is  bound  to  adopt  the  rule 
which  the  statute  has  laid  down,  and  to  allow  the  same  time  for  making  a 
claim  of  this  kind  which  the  statute  gives  for  making  a  claim  to  the  land 
itself." 

The  fifth  section  [which  is  repealed,  but  re-enacted  with  some  additions,  by 
37  &  38  Viet.  c.  57,  s.  2,  post,  p.  724]  enacts,  u  That  a  right  to  make  an  entry 
or  distress  or  to  bring  an  action  to  recover  any  land  or  rent  shall  be  deemed 
to  have  first  accrued,  in  respect  of  an  estate  or  interest  in  reversion,  at  the 
time  at  which  the  same  shall  have  become  an  estate  or  interest  in  possession 
by  the  determination  of  any  estate  or  estates  in  respect  of  which  such  land 
shall  have  been  held,  or  the  profits  thereof  or  such  rent  shall  have  been  re- 
ceived, notwithstanding  the  person  claiming  such  land,  or  some  person  through 
whom  he  claims,  shall,  at  any  time  previously  to  the  creation  of  the  estate  or 
estates  which  shall  have  determined,  have  been  in  possession  or  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent." 

The  object  of  the  fifth  section  [of  the  Act  of  3  &  4  Will.  4,]  seems  to  be  to 
prevent  any  doubt  that  might  have  arisen  upon  the  question,  whether  a  per- 
son being  in  possession  of  an  estate,  and  then  going  out  of  possession  to  make 
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room  for  somebody  entitled  to  a  sub-interest,  could  be  barred  of  the  remainder 
of  his  interest  by  that  person's  possession  ?  For  instance  :  suppose  A.  to  be 
in  possession  of  an  estate  subject  to  a  power  of  leasing  vested  in  B.,  B.  exer- 
cises the  right  by  making  a  lease  for  twenty  years.  Now  in  this  case  the  fifth 
section  declares  that  the  possession  of  the  lessee  for  twenty  years  shall  not 
prevent  A/s  regress  at  their  termination,  but  that  A/s  right  shall  be  con- 
sidered to  have  accrued  anew  at  the  end  of  the  twenty  years,  and  the  conse- 
quent determination  of  the  lessee's  estate. 

It  must,  however,  be  recollected  that  the  fifth  section  *applies  only  to  1-^790 
cases  where  the  owner  of  the  estate  is  dispossessed  by  some  one  right-  L 
fully  claiming  a  particular  interest,  as,  in  the  instance  above  put,  by  one 
claiming  under  a  power;  the  twentieth  section  expressly  providing,  that  where 
a  person  having  a  particular  estate  is  dispossessed  by  wrong,  the  lapse  of  [the 
statutory  period]  shall  bar  not  only  that  estate,  but  also  any  subsequent  one 
existing  in  the  same  person  :  unless,  indeed,  it  be  revested  by  the  entry  not 
of  the  person  dispossessed  or  his  representatives,  b-ut  of  some  one  entitled  to 
an  intermediate  estate,  which,  being  previous  to  the  estate  in  reversion  or 
remainder  of  the  person  dispossessed,  could  not  vest  without  causing  the 
other  to  revest.  Where,  therefore,  upon  the  death  of  another,  a  party  be- 
came entitled  to  a  term  for  lives  and  also  to  the  reversion  expectant  upon  its 
determination,  under  circumstances  such  as  to  render  it  doubtful  whether 
there  was  a  merger,  but  he  did  not  take  possession,  and  the  property  con- 
tinued to  be  occupied  by  persons  not  entitled,  and  upon  the  last  life  falling 
in  he  brought  ejectment,  it  was  held  that  even  if  there  was  no  merger,  yet 
reading  the  fifth  and  twentieth  sections  together,  the  statute  ran  from  the 
time  when  the  title  to  the  term  accrued,  and  not  from  the  determination  of 
the  term ;  the  fifth  section  applying  only  in  cases  where  another  than  the 
termor  or  person  entitled  to  an  interest  in  possession,  is  also  the  immediate 
reversioner,  Doe  d.  Hall  v.  Moulsdale,  16  M.  &  W.  689. 

The  twentieth  section  is  as  follows  : — 

"  That  when  the  right  of  any  person  to  make  an  entry  or  distress  or  bring 
an  action  to  recover  any  land  or  rent  to  which  he  may  have  been  entitled  for 
an  estate  or  interest  in  possession  shall  have  been  barred  by  the  determination 
of  the  period  hereinbefore  limited  which  shall  be  applicable  in  such  case 
and  such  person  shall,  at  any  time  during  the  said  period,  have  been  entitled 
to  any  other  estate,  interest,  right  or  possibility,  in  reversion,  remainder,  or 
otherwise,  in  or  to  the  same  land  or  rent,  no  entry,  distress,  or  action  shall 
be  made  or  brought  by  such  person,  or  any  person  claiming  through  him,  to 
recover  such  land  or  rent,  in  respect  of  such  other  estate,  interest,  right  or 
possibility,  unless,  in  the  mean  time,  such  land  or  rent  shall  have  been  recov- 
ered by  some  person  entitled  to  an  estate,  interest,  or  right  which  shall  have 
been  limited  or  taken  effect  after  or  in  defeasance  of  such  estate  or  interest 
in  possession." 

Some  curious  questions  might  arise  upon  this  section.  *Suppose  A. 
to  be  tenant  for  life,  remainder  to  B.  for  life,  remainder  to  A.  in  fee. 
A.  is  disseised,  and  twenty  years  elapsed  without  his  re-entry.  A.  and  his 
heirs  are  now  totally  barred  by  section  20,  so  that  no  act  which  they  can  do 
can  possibly  entitle  them  to  the  remainder  in  fee-simple.  B.,  however,  whose 
right  accrues  upon  the  death  of  A.,  enters  as  of  his  life  estate,  and  there- 
upon the  remainder  dependent  upon  it  revests.  Now,  suppose  A.  to  have 
devised  this  remainder — shall  his  devise  operate  on  the  estate  revesting?  or, 
as  it  could  not  operate  at  the  time  of  his  death,  shall  it  not  operate  at  all, 
and  shall  the  remainder  go  to  his  heirs  ?  This  question,  and  others  which 
might  be  suggested,  would  probably  be  found  susceptible  of  argument. 

VOL.  II.,  PART  II. — 6 
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In  Doe  d.  Johnson  v.  Liversedge,  11  M.  &  W.  517,  the  Court  of  Exchequer 
was  of  opinion  that  the  words  "  recovered  by  some  person  entitled/'  are  satis- 
fied by  the  possession  of  such  a  person,  though  not  in  consequence  of  a  re- 
covery by  process  of  law. 

[By  37  &  38  Viet.  c.  57,  s.  2,  it  is  provided  that  from  the  1st  of  January 
1879,  "  A  right  to  make  an  entry  or  distress  or  to  bring  an  action  or  suit  to 
recover  any  land  or  rent  shall  be  deemed  to  have  first  accrued  in  respect  of 
an  estate  or  interest  in  reversion  or  remainder  or  other  future  estate  or  inter- 
est at  the  time  at  which  the  same  shall  have  become  an  estate  or  interest  in 
possession  by  the  determination  of  any  estate  or  estates  in  respect  of  which 
such  land  shall  have  been  held,  or  the  profits  thereof  or  such  rent  shall  have 
been  received,  notwithstanding  the  person  claiming  such  land  or  rent,  or  some 
person  through  whom  he  claims,  shall  at  any  time  previously  to  the  creation 
of  the  estate  or  estates,  which  shall  have  determined  have  been  in  the  pos- 
session or  receipt  of  the  profits  of  such  land,  or  in  the  receipt  of  such  rent. 
But  if  the  person  last  entitled  to  any  particular  estate  on  which  any  future 
estate  or  interest  was  expectant  shall  not  have  been  in  the  possession  or  re- 
ceipt of  the  profits  of  such  land,  or  in  receipt  of  such  rent  at  the  time  when 
his  interest  determined,  no  such  entry  or  distress  shall  be  made,  and  no  such 
action  or  suit  shall  be  brought  by  any  person  becoming  entitled  in  possession 
to  a  future  estate  or  interest,  but  within  twelve  years  next  after  the  time 
when  the  right  to  make  an  entry  or  distress,  or  to  bring  an  action  or  suit  for 
the  recovery  of  such  land  or  rent,  shall  have  first  accrued  to  the  person  whose 
interest  shall  have  so  determined,  or  within  six  years  next  after  the  time 
#79^1  wnen  the  estate  of  the  *person  becoming  entitled  in  possession  shall 
J  have  become  vested  in  possession,  whichever  of  those  two  periods  shall 
be  the  longer :  and  if  the  right  of  any  such  person  to  make  such  entry  or 
distress,  or  to  bring  any  such  action  or  suit,  shall  have  been  barred  under  this 
act,  no  person  afterwards  claiming  to  be  entitled  to  the  same  land  or  rent  in 
respect  of  any  subsequent  estate  or  interest,  deed,  will.,  or  settlement  executed 
or  taking  effect  after  the  time  when  a  right  to  make  an  entry  or  distress,  or  to 
bring  an  action  or  suit  for  the  recovery  of  such  land  or  rent  shall  have  first 
accrued  to  the  owner  of  the  particular  estate  whose  interest  shall  have  so 
determined  as  aforesaid,  shall  make  any  such  entry  or  distress  or  bring  any 
such  action  or  suit  to  recover  such  land  or  rent." 

The  first  part  of  the  section  is  a  re-enactment  of  3  &  4  Will.  4,  c.  27,  s.  5, 
the  words  in  italics  having  been  added  apparently  to  correct  clerical  errors  of 
omission  in  that  section. 

The  effect  of  the  rest  of  the  section  is,  that  a  reversioner  on  succeeding  to 
an  estate  in  a  case  where  time  has  begun  to  run  and  is  running  has  the  resi- 
due of  the  period  which  would  have  barred  his  predecessor,  or  a  fresh  period 
of  six  years,  whichever  period  is  the  longer,  but  no  more ;  whilst  if  any 
reversioner  is  barred,  the  bar  extends  to  any  subsequent  reversioner  who 
claims  under  any  deed,  will,  or  instrument  executed  or  taking  effect  after  the 
original  dispossession  commenced.  See  per  Lord  Selborne,  Charley's  Heal 
Property  Acts,  p.  43.] 

Estates  tail  and  Remainders  and  Reversions  on  Estates  tail. 

[The  right  of  issue  of  tenant  in  tail  is  barred  by  s.  2,  of  3  &  4  Wm.  4,  c. 
27,  irrespective  of  sects.  21,  22;  the  more  immediate  object  of  the  introduc- 
tion of  the  21st  and  22d  sections  being  to  provide  for  the  estates  in  reversion 
and  remainder  subsequent  to  estates  tail ;  see  Abergavenny  v.  Brace,  L.  K, ,  7 
Ex.  145,  41  L.  J.  Exch.  120.] 
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Sections  21  and  22  render  a  possession  that  would  be  destructive  to  the 
right  of  a  tenant  in  tail,  destructive  also  to  the  rights  of  any  person  whom 
he  could  have  barred;  and  the  twenty-third  section  renders  certain  assurances 
coupled  with  twenty  years'  possession,  operative  against  the  remainder  or 
reversion  on  an  estate  tail  which  otherwise  would  not  have  been  so. 

*[The  second  section  has  been  set  forth  above,  p.  *724.]  [~*~%7fi 

The  twenty-first,  twenty-second,  and   twenty-third  sections  are  as   L 
follows : — 

Sect.  21  enacts,  "  That  when  the  right  of  a  tenant  in  tail  of  any  land  or 
rent  to  make  an  entry  or  distress,  or  to  bring  an  action  to  recover  the  same 
shall  have  been  barred  by  reason  of  the  same  not  having  been  made  or 
brought  within  the  period  hereinbefore  limited,  which  shall  be  applicable  in 
such  case,  no  such  entry,  distress,  or  action  shall  be  made  or  brought  by  any 
person  claiming  any  estate,  interest,  or  right  which  such  tenant  in  tail  might 
lawfully  have  barred/' 

Sect.  22  enacts,  u  That  when  a  tenant  in  tail  of  any  land  or  rent,  entitled 
to  recover  the  same,  shall  have  died  before  the  expiration  of  the  period  here- 
inbefore limited  which  shall  be  applicable  in  such  case,  for  making  an  entry 
or  distress  or  bringing  an  action  to  recover  such  land  or  rent,  no  person 
claiming  any  estate,  interest,  or  right  which  such  tenant  in  tail  might  lawfully 
have  barred  shall  make  an  entry  or  distress  or  bring  an  action  to  recover  such 
land  or  rent  but  within  the  period  during  which,  if  such  tenant  in  tail  had 
so  long  continued  to  live,  he  might  have  made  such  entry  or  distress,  or 
brought  such  action/' 

Sect.  23  enacts,  "  That  when  a  tenant  in  tail  of  any  land  or  rent  shall  have 
made  an  assurance  thereof,  which  shall  not  operate  to  bar  an  estate  or  estates 
to  take  effect  after,  or  in  defeasance  of,  his  estate  tail,  and  any  person  shall 
by  virtue  of  such  assurance,  at  the  time  of  the  execution  thereof,  or  at  any 
time  afterwards,  be  in  possession  or  receipt  of  the  profits  of  such  land,  or  in 
the  receipt  of  such  rent,  and  the  same  person,  or  any  other  person  whatso- 
ever, (other  than  some  person  entitled  to  such  possession  or  receipt  in  respect 
of  an  estate  which  shall  have  taken  effect  after  or  in  defeasance  of  the  estate 
tail,)  shall  continue  to  be  in  such  possession  or  receipt  for  the  period  of 
twenty"  [now  twelve]  "years  next  after  the  commencement  of  the  time  at 
which  such  assurance,  if  it  had  then  been  executed  by  such  tenant  in  tail  or 
the  person  who  would  have  been  entitled  to  his  estate  tail  if  such  assurance 
had  not  been  executed,  would,  without  the  consent  of  any  other  person,  have 
operated  to  bar  such  estate  or  estates  as  aforesaid,  then  at  the  expiration  of  such 
period  of  twenty  years  such  assurance  shall  be  and  be  deemed  to  have  been 
effectual  as  against  any  person  claiming  any  estate,  interest,  or  right  to  take 
effect  after  or  in  defeasance  of  such  estate  tail/'  [This  last  section  is  repealed 
by  37  &  38  Viet.  *c.  57,  s.  9,  from  1st  Jan.  1879,  but  is  re-enacted 
from  that  date  by  the  same  statute  (s.  6),  the  term  of  twelve  years 
being  substituted  for  that  of  twenty. 

In  Penny  v.  Allen,  7  D  ,  M.  &  Gr.  409,  at  p.  426,  Lord  Cranworth,  C.,  said 
with  regard  to  the  23d  section  of  the  Act  3  &  4  W.  4,  o.  27,  "  I  have  looked 
at  it  very  attentively.  .  .  The  object  of  the  23d  section  was  to  give  effect 
to  acts  of  a  tenant  in  tail  against  remainder-men  ane  reversioners,  and  to  give 
effect  to  assurances  which,  although  they  were  effectual  to  bar  the  issue  were 
ineffectual  to  bar  those  entitled  in  remainder;"  (e.  g.,  a  disentailing  deed  to 
which  the  protector  has  not  consented).  The  Lord  Chancellor  therefore  held 
that  where  a  recovery  had  been  suffered,  which  for  want  of  a  tenant  to  the 
praocipe  did  not  of  itself  bar  the  issue,  this  section  did  not  apply. 

In  Morgan  v.  Morgan,  L.  R.,  10  Eq.  29 ;  39  L.  J.  Ch.  693 ;  it  was  held, 
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following  Penny  v.  Allen,  7  D.,  M.  &  G.  409.  that  the  section  had  no  applica- 
tion to  a  case  of  possession  for  more  than  twenty  years  under  a  conveyance 
which  for  want  of  enrolment  did  not  bar  the  issue.  And  this  decision  was 
followed  by  Hall,  V.  C.,  in  Mills  v.  Capel,  L.  R.,  20  Kq.  692,  44  L.  J.  Ch. 
G74.  The  V.  C.  there  says,  referring  to  the  23d  section,  "  it  was  intended  to 
legislate  for  the  case  of  possession  under  a  base  fee The  '  pos- 
session' '  by  virtue  of  such  assurance'  to  be  effectual  under  the  23d  section 
must  be  a  possession  by  virtue  of  an  assurance  which  turned  an  estate  tail 
into  a  base  fee.  Were  this  not  so  remainders  ever  might  be  barred  by  posses- 
sion under  a  tenant  for  life." 

The  effect  of  the  section  seems  to  be,  that  the  reversioners  and  remainder- 
men are  barred,  if  before  their  right  accrues  twenty  years  elapse  from  the 
period  when  the  person  who  executed  the  assurance  or  his  issue,  could  have 
tarred  them.  Thus  the  issue,  though  they  have  not  executed  the  assurance, 
•cannot  by  any  act  prevent  the  reversioners,  &c.,  being  barred  by  the  act  of 
rtheir  ancestor,  though  they  can  accelerate  the  bar  by  themselves  executing  a 
fresh  assurance  for  that  purpose.  See  Sugden's  New  Real  Property  Acts, 
2d  ed.  p.  85.] 

With  regard  to  the  Issue  in  tail.  And  first  where  no  conveyance  has  been 
made  by  their  ancestor.  "  If,"  said  Alderson,  B.,  in  the  case  of  Austin  v. 
Llewellyn,  9  Exch.  276,  "a  tenant  in  tail  remain  out  of  possession  for  twenty 
years,  his  neglect  bars  the  issue  in  tail  the  same  as  if  he  had  executed 
#"981  *a  disentailing  deed  ac|d  conveyed  away  the  estate."  Accordingly,  in 
J  that  case,  where  the  plaintiff's  claim  in  1853  was  an  issue  in  tail  of 
his  father,  tenant  in  tail,  who  had  discontinued  the  possession  about  1807  (under 
what  circumstances  did  not  appear),  and  had  died  in  1850,  the  father  was 
held  to  have  been  barred  by  the  twenty-first  section,  and  the  son  also.  "  In 
the  present  case,"  said  Parke,  B.,  "  the  heir  in  tail  is  barred  by  the  laches 
of  his  ancestor."  Indeed  so  express  are  the  words  of  that  section,  that  the 
argument  for  the  plaintiff  was  that  the  court  ought  not  to  presume  that  the 
tenant  in  tail  voluntarily  abandoned  his  interest,  when  it  was  consistent  with 
the  facts  that  he  had  made  a  conveyance  of  his  estate  for  his  life  only;  an 
argument  which,  though  it  did  not  succeed,  leads  to  the  consideration  of  those 
where  there  has  been  a  conveyance  by  the  tenant  in  tail. 

[It  should,  however,  first  be  mentioned  that  in  Earl  of  Abergavenny  v. 
Brace,  ubi  sup.,  the  majority  of  the  Court  of  Exchequer  held,  diss.  Brumwell. 
B.,  that  the  laches  of  the  ancestor  did  not  bar  the  heirs  in  tail  who  claimed 
under  a  private  statute  of  2  &  3  Ph.  &  M.  which  provided  that  "  no  feoffment, 
discontinuance,  fine,  or  recovery,  with  voucher  or  otherwise,  or  any  other  act 
or  acts  thereafter  to  be  made,  done,  or  suffered,  or  acknowledged  of  the 
premises,  &c.,  should  bind  or  conclude  or  put  from  entry"  inter  alios  "any 
of  the  heirs  in  tail." 

Next  where  a  conveyance  has  been  made  by  the  ancestor  ] 

Before  the  statute,  if  tenant  in  tail  had  aliened  by  an  innocent  conveyance, 
e.  g.,  lease  and  release,  the  issue  might,  upon  his  death,  have  entered;  if  he 
had  aliened  by  a  tortious  one,  e.  a.  a  feoffment,  a  discontinuance  took  place, 
and  they  were  put  to  their  formedon.  In  both  cases  the  right  of  the  issue 
tirst  accrued  upon  the  death  of  the  ancestor :  so  that,  supposing  the  tenant  in 
tail,  since  the  statute,  to  alien  by  an  innocent  conveyance,  there  may  be 
question  made  whether  the  issue  would  be  barred  at  the  expiration  of  [the 
statutory  period]  from  that  conveyance,  or  whether  they  would  still  retain 
their  right  to  enter  within  [that  period]  after  the  death  of  the  ancestor.  In 
support  of  the  latter  view  they  would  urge  that  sections  twenty-one  and 
twenty-two  could  not  apply,  since  those  are  only  aimed  at  cases  where  the 
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ancestor's  right  is  affected  by  lapse  of  time,  and  by  reason  of  an  entry  or 
action  not  having  been  made  or  brought,  not  where  his  right  has  been  deter- 
mined by  his  own  conveyance,  after  *which  he  could  not  make  any 
entry  or  bring  any  action  whatever;  and  that,  in  truth,  the  effect  of 
the  innocent  conveyance  is  merely  to  pass  to  the  purchaser  such  an  interest 
as  the  tenant  in  tail  could  lawfully  grunt,  leaving  the  rights  of  the  issue 
untouched.  On  the  other  hand,  it  would  perhaps  be  urged  that  the  case  fell 
within  the  first  clause  of  the  third  section,  and  was  a  case  in  which  a  person 
through  whom  the  issue  claimed  had  been  in  possession  in  respect  of  the 
estate  claimed,  and  had,  while  entitled  thereto,  discontinued  such  possession. 
But  the  words  in  italics  form  an  argument  against  this  latter  construction, 
since,  upon  executing  the  conveyance,  he  would  have  ceased  to  be  entitled, 
and  consequently  would  not  have  discontinued  his  possession  while  entitled 
thereto. 

Accordingly  in  Rimington  v.  Cannon,  12  C.  B.  18  (in  error),  the  Court  of 
Exchequer  Chamber  held,  affirming  the  judgment  of  the  Common  Pleas,  that 
the  discontinuance  of  possession  in  the  third  section  is  the  ceasing  topossess  when 
the  party  so  ceasing  has  a  right  to  possess,  which  a  tenant  in  tail  cannot  have 
after  he  has  conveyed  his  estate  to  another.  [And  see  the  judgments  in  Earl 
of  Abergavenny  v.  Brace,  ubi  sup.] 

Suppose,  next,  that  the  tenant  in  tail  were  to  convey  by  feoffment,  this 
would  have  discontinued  the  estate  tail  before  the  act  :  but  discontinuance 
being  abolished  by  section  39.  this  case  also  perhaps  stands  on  the  same  foot- 
ing as  that  of  an  innocent  conveyance.  Cases  however  may  still  arise  of  feoff- 
ments  by  tenants  in  tail,  made  at  a  time  when  these  operated  to  discontinue 
the  estate  tail,  and  such  was  the  case  of  Cannon  v.  Rimington,  12  C  B.  1  (in 
error,  p.  18),  where  the  feoffment  was  made  in  1798,  and  the  death  happened 
in  1831.  But  if,  as  was  there  the  case,  the  issue  in  tail  should  prove  to  have 
been  on  the  1st  June  1835,  entitled  to  maintain  a  writ  of  formedon,  the  only 
difference  between  such  a  feoffment  and  one  not  operating  to  create  a  discon- 
tinuance would,  so  far  as  respects  the  matter  in  hand,  seem  to  be  that  the 
question  would  fhave]  arisen  in  an  action  of  formedon  and  not  of  ejectment ; 
should  however  the  issue  in  tail  claiming  against  his  ancestor's  feoffment, 
where  this  operated  by  way  of  discontinuance,  not  have  been  able  on  the  1st 
June  1835,  to  maintain  a  writ  of  formedon,  e.  g.,  should  his  ancestor  have 
been  alive  on  that  day,  he  would  seem  to  be  remediless,  unless  his  case  fall 
within  the  saving  of  the  thirty-eighth  section  of  the  act ;  as  to  which  that  it 
does  not,  *see  Sudg.  R.  P.  Statutes  94  ;  and  that  it  does,  1  Hayes'  r*-°n 
Conv.  237.  [Feoffments  now  have  no  tortious  operation,  8  &  9  Viet.  L 
c  106,  s.  4.] 

It  appearing  then  that  the  twenty-first  and  twenty-second  sections  are  inap- 
plicable to  the  case  of  the  issue  claiming  against  one  in  possession  under  a 
conveyance  from  the  tenant  in  tail,  it  remains  to  notice  that  the  court  will  not, 
in  the  absence  of  proof,  presume  that  a  defendant  claims  under  a  conveyance  ; 
for  this  the  above-cited  case  of  Austin  v.  Llewellyn,  9  Exch.  276.  is  an 
authority  ;  there  Baron  Parke  observed,  "  If,  indeed,  it  had  appeared  that 
the  tenant  in  tail  had  made  a  feoffment,  then  according  to  the  authority  of 
Cannon  v.  Rimington,  the  issue  in  tail  would  have  a  remedy/'  but  the  court, 
as  before  intimated,  would  not  so  presume. 

It  may  be  added  that  V.-C.  Kindersley,  in  the  case  of  G-oodall  v.  Skerratt, 
3  Drew.  216,  24  L.  J.  Chan.  323,  expressed  an  opinion  that  the  twenty-first 
section  is  retrospective,  and  decided  that  the  twenty-second  is  so.  Indeed, 
that  the  twenty-first  section  is  retrospective  where  the  estate  tail  was  con- 
tinuing when  the  statute  of  Will.  4  passed,  was  in  effect  decided  by  the  before 
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cited  case  of  Austin  v.  Llewellyn,  inasmuch  as  but  for  the  statute  of  William. 
the  plaintiff's  title  would  only  have  accrued  upon  the  death  of  his  father  ic 
1850  (according  to  the  case  of  Doe  d.  Smith  v.  Pike,  3  B.  &  Ad.  738),  nc 
proof  having  been  given  that  the  possession  relied  on  by  the  defendant  was 
adverse;  but  by  the  retrospective  operation  of  the  twenty-first  section,  the 
seventeen  years  elapsed  since  the  passing  of  the  act  (1833),  were  connected 
with  those  before  it,  and  so  the  tenant  in  tail  being  barred,  his  issue  was 
likewise  barred. 

In  Doe  d.  Daniell  v.  Woodroofe,  10  M.  &  W.  608  (in  error  15  M.  &  W. 
769),  a  case  under  21  Jac.  1,  c  16,  A  ,  tenant  in  tail  special,  aliened  in  1735 
by  an  innocent  conveyance  to  B.,  the  heir  in  tail,  who  during  A.'s  life  suffered 
a  recovery.  A.  died  in  1767,  B.  died  in  1779  :  the  Court  of  Exchequer,  and 
afterwards  the  Exchequer  Chamber,  held  that  the  right  of  entry  of  the  heirs 
in  tail  still  subsisted  in  the  year  1790;  for  that,  up  to  the  death  of  B.  there 
never  was  any  available  right  of  entry  in  any  person,  and  it  never  could  have 
been  the  intention  of  the  statute  to  take  away  the  right  of  entry  unless  an 
available  right  of  entry  had  descended  upon  some  person  who  had  neglected 
*^o]-i  to  take  advantage  of  it.  Doe  d.  *Daniell  v.  Woodroofe,  was  affirmed 
J  by  the  House  of  Lords  on  a  writ  of  error,  2  House  of  Lords  Cases 
811. 

Next,  as  to  the  It^nxn'iti/crman  or  Reversioner : — And  first  where  there 
has  been  no  conveyance  by  the  tenant  in  tail.  It  has  been  held  that  if  the 
statute  once  begin  to  run  against  the  tenant  in  tail,  and  he  die  before  the 
lapse  of  twenty  years  without  issue  inheritable  under  the  entail,  the  remain- 
dernnn  though  under  disability  will,  notwithstanding  the  sixteenth  section 
[which  see,  post,  p.  *760],  have  only  what  is  thru  left  of  the  [statutory  period] 
to  make  his  entry  under  the  twenty-second  section,  and  it  has  been  likewise, 
decided  that  the  twenty-second  section  is  retrospective. 

ll.itli  tin--.-  points  were  decided  by  V.-C.  Kinderslry.  in  the  case  of  Goodal) 
v.  Skerratt,  before  referred  to.  In  that  case  A.,  tenant  in  tail,  with  remainder 
t"  15  an  unmarried  and  C.  a  married  sister,  as  tenants  in  common  in  tail,  with 
OTOM  remainder  in  tail  between  them,  died  in  1830  without  issue,  having 
previously  sold  the  estate  to  the  defendant,  who  had  remained  in  possession 
more  than  twenty  years  from  the  death  of  A.,  and  no  conveyance  was  exe- 
cuted. B.  died  unmarried  in  1831.  It  was  held  that  C.  being  under  disa- 
bility as  to  her  own  share,  was  not  barred  by  the  statute,  her  rights  being 
saved  by  the  sixteenth  section,  but  as  to  the  share  which  devolved  upon  her 
at  the  death  of  B.,  it  was  decided,  first,  that  on  the  death  of  A.  the  statute 
began  to  run  against  B.,  and  secondly,  that  it  continued  to  run  against  C., 
who  was  therefore  barred.  The  decision  that  the  disability  of  the  remain- 
derman does  not  protract  the  time  otherwise  sufficient  to  bar  him,  seems  alike 
consistent  with  the  words  and  spirit  of  the  twenty-second  and  twenty-first 
sections,  which  for  the  purposes  of  the  statute  identify  him  as  well  as  the 
issue  with  the  tenant  in  tail,  against  whom  the  statute  has  begun  to  run,  or  to 
use  the  language  of  the  learned  judge,  "  time  having  once  begun  to  run 
against  her  (C.)  through  B.,  as  it  did  from  the  time  of  A.'s  death,  it  con- 
tinued to  run  against  her,  notwithstanding  that  when  her  remainder  fell  into 
possession  she  was  under  disability."  The  decision  however  that  the  statute 
did  begin  to  run  against  B.,  may  be  thought  a  very  strong  one,  since  when  it 
passed  it  found  C.  not  B.  entitled  to  the  possession,  the  remainderman  and 
not  the  tenant  in  tail,  whose  laches  it  makes  equivalent  to  his  disentailing 
assurance.  It  is  not  easy  to  see  how  the  case  of  B.,  who  died  in  1831,  was 
one  of  a  tenant  in  tail  dying  "  before  the  expiration  of  the  period 
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*hereinbefore  limited,  which  (1833)  shall  be  applicable  in  such  case  " 
within  the  twenty-second  section;  and  it  may  perhaps  still  be  argued 
on  authority  of  Doe  d.  Evans  v.  Page,  5  Q.  B.  767,  and  Doe  d.  Dayman  v. 
Moore,  9  Q.  B.  555,  both  hereafter  noticed,  that  that  section  is  only  retro- 
spective where  there  has  been  at  least  a  continuing  estate  tail  at  the  time  the 
statute  passed. 

Next  where  there  has  been  a  conveyance  by  the  tenant  in  tail.  It  seems 
that  wherever  a  voidable  fee  simple  is  created  by  the  tenant  in  tail,  whether 
by  a  tortious  or  an  innocent  conveyance,  the  right  of  the  remainderman  or 
reversioner  is  to  a  future  estate  within  the  meaning  of  ,the  third  section,  and 
is  governed  thereby. 

In  all  the  above  cases  it  is  obvious  that,  on  the  death  of  the  tenant  in  tail 
who  made  the  conveyance,  the  statute  will  begin  to  run  against  some  one. 
See  the  observations  of  Sir  E.  Sugden  on  these  sections,  V.  &.  P.  llth  edi- 
tion. 

In  Doe  d.  Curson  v.  Edmonds,  6  M.  &  W.  295,  the  Court  of  Exchequer 
were  of  opinion,  that  where  there  was  an  estate  for  life,  remainder  in  tail, 
and  the  tenants  for  life  and  in  tail  (after  an  adverse  possession  had  com- 
menced) suffered  a  recovery  and  declared  the  use  of  it  to  A.  for  life,  remain- 
der to  the  original  tenant  for  life,  remainder  to  the  late  tenant  in  tail  for  life, 
remainders  over  to  his  issue,  remainder  to  B.  for  life,  and  the  late  tenant  in 
tail  died  without  issue,  B.  had  the  same  time  to  enter  that  the  tenant  in  tail 
would  have  had  had  there  been  no  recovery. 

Landlord. 

The  case  of  a  landlord  is,  of  course,  only  a  branch  of  that  of  the  rever- 
eioner.  There  are,  however,  some  peculiar  considerations  applicable  to  it. 
By  the  word  landlord  I  understand  a  reversioner  in  the  actual  receipt,  or 
entitled  to  the  actual  receipt  of  the  rent  of  the  land. 

Now,  previous  to  3  &  4  W.  4,  c.  27,  the  rule  was  that  the  landlord  had  a 
right  to  enter  at  the  expiration  of  the  lease,  or  within  twenty  years  after- 
wards, even  though  he  might,  during  the  whole  period  that  the  lease  had  to 
run,  have  discontinued  the  receipt  of  the  rent  due  from  the  tenant ;  for  it 
was  a  maxim,  that  neither  non-payment  of  rent  nor  payment  of  rent  to  the 
wrong  person  could  amount  to  an  ouster,  since  no  person  by  wrong  could  gain 
another's  right.  B.  N  P.  104;  Elvis  v.  Archbishop  of  York,  Hob.  322. 
This  rule,  *which  was  the  same  in  all  cases,  is  however  considerably  r^-oo 
altered  by  the  present  act. 

The  general  rule  regarding  reversioners  is  promulgated,  as  has  been  already 
seen,  by  section  3,  viz. — that  "  when  the  estate  or  interest  claimed  shall 
have  been  an  estate  or  interest  in  reversion  or  remainder,  or  other  future 
estate  or  interest,  and  no  person  shall  have  obtained  the  possession  or  receipt 
of  the  profits  of  such  land  or  the  receipt  of  such  rent  in  respect  of  such 
estate  or  interest,  then  such  right  shall  be  deemed  to  have  first  accrued 
at  the  time  when  such  estate  or  interest  became  an  estate  or  interest  in 
possession." 

The  qualifications  engrafted  on  this  rule  with  regard  to  reversions  expectant 
on  estates  tail  have  been  already  shown.  In  the  cases  of  landlord  and  tenant, 
the  following  further  qualifications  are  to  be  remarked. 

First,  That  by  the  provision  of  section  7,  in  the  case  of  a  tenancy  at  will,  the 
tenancy,  if  not  determined  sooner,  is  to  be  determined  at  the  expiration  of  a 
year;  and  if  the  landlord  neglect  for  twenty  [since  1st  January  1879,  twelve] 
years  after  that  time  either  to  enforce  payment  of  rent  or  claim  possession  of 
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the  land,  it  seems  that  his  right  to  do  so  will  be  extinguished.     See  Doe  d. 
Thompson  v.  Thompson,  6  A.  &  E.  721. 

The  seventh  section  is  as  follows  : — u  And  be  it  further  enacted,  that  when 
any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of  any  land,  or  in 
receipt  of  any  rent,  as  tenant  at  will,  the  right  of  the  person  entitled  subject 
thereto,  or  of  the  person  through  whom  he  claims  to  make  an  entry  or  dis- 
tress, or  bring  an  action  to  recover  such  land  or  rent  shall  be  deemed  to  have 
first  accrued  either  at  the  determination  of  such  tenancy,  or  at  the  expiration 
of  one  year  next  after  the  commencement  of  such  tenancy,  at  which  time 
such  tenancy  shall  be  deemed  to  have  determined  :  Provided  always,  that  no 
mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at  will,  within 
the  meaning  of  this  clause,  to  his  mortgagee  or  trustee." 

In  Doe  d.  Bennett  v.  Turner,  Gloucester  Summer  Assizes  1840,  7  M.  &  W. 
226,  the  defendant  had  entered  by  the  permission  of  the  lessor  of  the  plain- 
tiff in  1817,  and  continued  in  possession  till  1839;  no  rent  had  been  paid, 
but  about  the  year  1827,  the  lessor  of  the  plaintiff  had  entered  and  cut 
stone,  without  the  defendant's  consent.  Parke,  B.,  ruled  that  this  was  a 
determination  of  the  will,  and  that  a  new  tenancy  couHiienced  on  the  defend- 
#""34.1  ant>s  retaining  possession  *after  that  period ;  and.  consequently  that 
J  the  twenty  years  had  not  run,  and  that  the  lessor  of  the  plaintiff  must 
recover. 

Upon  a  motion  for  a  new  trial,  the  court  were  of  opinion  that  the  learned 
judge  had  rightly  directed  the  jury  that  the  landlord's  entry  to  cut  stone  in 
1837,  was  a  determination  of  the  tenancy  at  will,  and  they  were  further  of 
opinion  that  if,  on  the  the  determination  of  the  tenancy  at  will,  a  new  tenancy 
at  will  commenced,  the  period  of  limitation  would  run,  not  from  the  com- 
mencement of  the  old,  but  from  that  of  the  new  tenancy.  But  they  thought 
that  if  upon  the  determination  of  the  first  tenancy  at  will  a  tenancy  at  suffer- 
ance commenced  and  continued  down  to  the  expiration  of  the  statutable  time 
of  limitation,  that  is  to  the  end  of  twenty  years  from  the  termination  of  the 
year  next  after  the  commencement  of  the  first  tenancy,  the  operation  of  the 
act  could  not  be  stopped  by  the  conversion  of  the  tenancy  at  will  into  a  ten- 
ancy on  sufferance.  And  in  that  case  they  thought  the  lessor  of  the  plaintiff 
would  be  barred.  And  they  granted  a  new  trial  in  order  that  the  jury  might 
be  asked  whether,  after  the  determination  of  the  original  tenancy  in  1827, 
the  tenancy  on  sufferance  thereby  occasioned  was  permitted  to  continue,  or  a 
new  tenancy  at  will  created  by  the  parties. 

The  case  was  again  tried;  and  the  jury  found  that  a  new  tenancy  at  will 
was  created.  On  the  second  trial  the  jury  were  directed  by  the  judge,  that 
the  tenancy  at  will  having  been  determined,  it  was  for  them  to  determine 
whether  a  fresh  tenancy  at  will  was  created,  and  if  so  the  lessor  of  the  plain- 
tiff would  be  entitled  to  recover  upon  any  construt  tion  of  the  statute ;  a  bill 
of  exceptions  was  tendered,  and  the  Court  of  Error,  declining  to  give  any 
opinion  as  to  what  would  have  been  the  effect  of  the  statute  had  the  tenancy 
at  will  been  succeeded  by  a  tenancy  at  sufferance,  held  the  direction  of  the 
learned  judge  to  be  correct  upon  the  facts.  Turner  v.  Doe  d.  Bennett.  9  M. 
&  W.  643.  See  also  Doe  d.  Stanway  v.  Rock,  4  M.  &  Gr.  30. 

After  the  decision  in  Doe  d.  Bennett  v.  Turner,  the  general  impression  at 
the  bar  is  however  believed  to  have  been  that  a  tenancy  at  will,  created  before 
the  statute  and  followed  immediately  either  by  a  tenancy  at  sufferance  or  an 
adverse  possession,  would  operate  as  a  bar,  provided  the  tenancy  at  will  and 
adverse  possession,  or  tenancy  at  sufferance,  taken  together  had  continued  for 
twenty-one  years  without  payment  *of  rent  or  acknowledgment  of 
title,  and  this  was  supposed  to  be  involved  in  the  opinion  expressed 
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by  the  Court  of  Exchequer  in  Doe  d.  Bennett  v.  Turner,  at  page  234  of  the 
report  in  7  M.  &  W.,  that  "  if  when  the  original  tenancy  at  will  determined 
in  1827,  no  new  tenancy  at  will  had  been  created,  but  the  tenant  hud  con- 
tinued to  occupy  merely  as  tenant  at  sufferance,  then  the  reasoning  of  the 
defendant  would  have  been  correct;  the  right  to  bring  an  action  which  by 
the  express  provision  of  the  7th  section  undoubtedly  accrued  to  the  plaintiff 
in  1818,  would  have  continued  uninterrupted  during  the  succeeding  twenty 
years, .and  not  having  been  exercised  during  that  period,  would  have  been 
barred."  Accordingly,  the  question,  whether  the  tenancy  at  will  was  in  that 
case  succeeded  by  a  tenancy  at  sufferance  or  by  a  new  tenancy  at  will,  was 
the  only  question  to  determine  which  a  second  trial  was  directed,  and  the 
only  question  which  was  left  to  the  jury  upon  that  new  trial ;  a  question 
which  was,  however,  obviously,  immaterial  to  the  ultimate  decision  of  the 
case,  unless  the  time  of  limitation  would,  in  the  event  of  a  tenancy  at  suffer- 
ance being  found  to  have  succeeded  the  tenancy  at  will,  have  run  from  1818, 
the  time  at  which  the  first  year  of  the  tenancy  at  will  expired. 

'However,  the  Court  of  Queen's  Bench  in  the  subsequent  case  of  Doe  d. 
Evans  v.  Page,  5  Q.  B.  767,  pronounced  a  judgment,  which  appears  to  be 
founded  on  a  different  view  of  the  seventh  section  of  the  statute  from  that 
taken  by  the  Court  of  Exchequer  in  Doe  d.  Bennett  v.  Turner.  In  Doe  v. 
Page,  the  father  of  the  lessor  of  the  plaintiff  had  inclosed  a  piece  of  waste  in 
1802,  and  had  died  in  1816,  leaving  a  widow,  who  occupied  till  18o2,  but,  as 
the  jury  found,  occupied  as  tenant  at  will  to  her  sou,  who  was  heir  to  his 
father.  In  1832  (before  the  stat.  3  &  4  W.  4,  c,  27)  the  widow  died,  and 
the  defendant  then  entered  and  held  till  the  commencement  of  the  action  in 
1841,  adversely  to  the  lessor  of  the  plaintiff.  Under  these  circumstances  the 
court  held  that  the  plaintiff  was  entitled  to  recover.  "  We  are  of  opinion," 
said  Lord  Denman,  delivering  judgment,  u  that  the  seventh  section  only  ap- 
plies to  cases  of  tenancies  at  will  existing  at  the  time  the  act  passed,  or  subse- 
quently; and  that  it  does  not  apply  to  cases  where  the  tenancy  at  will  had 
been  determined  before  the  passing  of  the  act/' 

Now  in  Doe  v.  Turner,  the  first  tenancy  at  will  had  determined  before  the 
passing  of  the  act,  viz.,  in  1827,  and  it  seems  difficult  to  reconcile  the  opinion 
of  the  Court  of  *Exchequer,  that  if  succeeded  by  a  tenancy  at  suffer-   r^-on 
ance  it  would  have  operated  as  a  bar,  with  the  grounds  of  the  decision    *- 
of  the  Court  of  Queen's  Bench  in  Doe  d.  Evans  v.  Page. 

In  two  cases,  subsequently  decided  in  the  Court  of  Queen's  Bench,  Doe  d. 
Angell  v.  Angell,  9  Q.  B.  328,  and  Doe  d.  Dayman  v.  Moore,  9  Q.  B.  555, 
the  decision  in  Doe  v.  Page  is  adverted  to,  and  put  upon  the  ground  rather 
that  the  tenancv  at  will  had  been  determined  before  the  passing  of  the  act, 
than  that  the  seventh  section  was  wholly  prospective;  indeed  Doe  v.  Moore 
expiessly  decides  the  seventh  section  to  be  so  far  retrospective  as  to  apply  to 
tenancies  at  will  existing  at  the  time  of  the  passing  of  the  act.  "  Although," 
(says  Lord  Denman,  in  delivering  judgment)  "in  Doe  v.  Page,  that  section 
(7th)  was  held  not  to  be  retrospective,  yet  it  certainly  applies  where  there 
has  been  no  express  act  done  to  determine  the  tenancy  at  will  up  to  the  time 
of  the  passing  of  the  statute."  And  accordingly  it  was  held  in  Doe  v.  Moore, 
that  a  tenancy  at  will  existing  for  twenty-one  years  before  and  at  the  time 
of  the  passing  of  the  act,  was  a  bar,  no  action  having  been  brought  within 
five  years  after  the  statute  passed.  In  the  judgment  of  the  court,  in  Doe  v. 
Angell  it  is  stated  that  the  Court  of  Exchequer,  in  the  case  of  Doe  v.  Sum- 
ner,  14  M.  &  W.  39,  "  agree  that  Doe  v.  Page  was  rightly  decided."  Thar 
case,  however,  proceeded  not  upon  the  seventh  but  upon  the  eighth  section  of 
the  statute,  and  in  the  more  recent  case  of  Jones  v.  Jones,  16  M.  &  W.  712, 
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where  the  effect  of  tenancies  at  will  determined  before  the  passing  of  the  act 
is  incidentally  discussed  in  the  judgment,  the  Court  of  Exchequer  observed 
a  degree  of  caution  upon  the  subject  scarcely  consistent  with  an  opinion  that 
the  case  of  Doe  v.  Turner  had  ceased  to  be  law.  In  a  case  of  Doe  d.  Goody 
v.  Carter,  9  Q.  B.  803,  the  Court  of  Queen's  Bench  appear  to  have  cited  and 
reasoned  upon  the  case  of  Doe  v.  Turner,  without  disapprobation  ;  but  in  the 
more  recent  case  of  Doe  d.  The  Birmingham  Canal  Co.  y.  Bold,  11  Q.  B.  PJ7. 
the  court,  after  taking  time  to  consider  the  point,  are  reported  to  have  treated 
it  as  "  clear  that  the  determination  of  an  estate  at  will  before  the  statute  passed 
gives  a  right  of  entry  commencing  at  that  time,"  as  decided  in  Doe  d.  Evans 
v.  Page. 

It  is  submitted  that  the  decision  in  Doe  d.  Evans  v.  Page  is  more  in  con- 
*7371  ^orm'ty  w^tn  tae  words  of  the  seventh  section  *of  the  statute  than 
J  the  opinion  expressed  in  the  case  of  Doe  v.  Turner,  and  less  likely  to 
produce  injustice  :  for  although  the  hardship  alluded  to  in  the  judgment  of 
the  court  in  Doe  v.  Page  would  only  exist  where  the  tenancy  at  will,  having 
been  determined  before  the  act,  was  succeeded  by  an  adverse  possession 
and  not  by  a  tenancy  at  sufferance,  (the  latter  case  being  within  the 
protection  of  the  fifteenth  section),  yet  it  seems  clear  that  the  same  con- 
struction must  apply  in  both  cases,  there  being  no  words  in  the  seventh  sec- 
tion upon  which  a  distinction  between  them  could  be  founded. 

In  the  case  of  Randall  v.  Stevens,  2  E.  &  B.  641,  some  doubt  appears  to 
be  thrown  upon  the  main  proposition  supposed  to  have  been  established  by 
Doe  d.  Bennett  v.  Turner,  namely,  that  although  the  determination  of  a  ten- 
ancy at  will  within  twenty-one  years  from  its  commencement  would  operate  aa 
a  bar  [to  the  running  of  the  period  of  limitation]  if  succeeded  by  a  fresh 
tenancy  at  will  in  the  same  person,  yet  if  succeeded  by  a  tenancy  at  suffer- 
ance, it  would  not  have  that  effect,  such  tenancy  at  sufferance  together 
with  the  tenancy  at  will  extending  beyond  twenty-one  years  from  such 
commencement. 

In  Randall  v.  Stevens  a  person  was  let  into  possession  of  a  house  as 
tenant  at  will  before  the  passing  of  the  act  3  &  4  W.  4,  c.  27,  and  never 
paid  any  rent.  After  the  statute  passed  and  before  twenty-one  years  had 
elapsed  from  his  being  let  into  possession,  the  landlord  entered  and  turned 
the  tenant  out  of  possession,  but  the  latter  shortly  after  on  the  same  day  re- 
sumed it,  but  the  jury  found  that  no  fresh  tenancy  at  will  was  then  or  after- 
wards created,  nor  was  any  rent  paid.  It  was  held  that  the  landlord  was 
entitled  to  enter  at  any  time  before  the  lapse  of  twenty  years  from  the 
resumption  of  possession  by  the  tenant,  although  it  might  be  after  the  lapse 
of  twenty-one  years  from  the  commencement  of  the  tenancy  at  will,  and  that 
he  was  not  barred  under  sections  2,  7  and  10  of  the  statute.  In  this  case 
the  court  observed,  "  It  is  difficult  to  contend  that  universally  every  tenancy 
at  will  shall  be  deemed  to  have  expired  by  operation  of  law  at  the  expiration 
of  one  year  after  its  commencement:  and  the  more  reasonable  construction 
to  put  upon  the  enactment  might  have  been,  that,  where  there  has  been  no 
actual  determination  of  the  tenancy  by  act  of  the  parties  within  twenty-one 
years  it  shall  be  deemed  to  have  determined  at  the  expiration  of  the  first 
#7381  year  >  making  an  ^occupation  of  twenty-one  years  without  payment  of 
J  rent  a  bar  ;  but  where  there  has  been  an  actual  determination  of  the 
tenancy  within  that  period  whereby  a  new  right  of  entry  accrues,  this  clause 
of  the  statute  shall  have  no  operation,  l  such  tenancy'  being  supported  by  the 
statute  to  continue  till  the  right  of  entry  is  barred."  [And  in  a  later  part 
of  the  same  judgment  the  court  proceeded  as  follows,  "  A  number  of  cases 
were  cited  in  the  argument  to  show  that  if,  after  the  determination  of  the 
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tenancy  at  will  independently  of  the  statute,  the  tenant  continues  in  posses- 
sion at  sufferance  till  the  expiration  of  twenty-one  years  from  the  commence- 
ment of  the  tenancy,  the  statute  is  a  bar.  We  do  not  consider  it  necessary 
on  this  occasion  to  examine  these  cases ;  and  it  may  be  too  late  now  to  con- 
sider, except  in  a  court  of  error,  whether,  where  the  tenant  has  remained  in 
possession  continuously  for  twenty-one  years,  the  tenancy  at  will  being  deter- 
mined during  that  time  by  an  act  of  the  landlord  without  his  actually  licing 
in  possession,  there  be  any  ground  for  the  distinction  as  to  the  operation  of  the 
statute  between  a  subsequent  tenancy  at  sufferance,  and  a  new  tenancy  at  will, 
which  is  allowed  to  create  no  bar." 

However,  in  Day  v.  Day,  L.  R.,  3  P.  C.  751,  40  L.  J.  P.  C.  35,  the  Judi- 
cial Committee  of  the  Privy  Council  declined  to  go  into  the  question  whether 
there  was  an  actual  determination  of  a  tenancy  at  will  subsequently  to  the 
first  year,  in  a  case  where  the  jury  had  not  improperly  found  that  no  new 
tenancy  at  will  was  created,  whether  there  was  an  actual  determination  of  the 
old  one  or  not. 

Their  Lordships  say  (at  p.  760  of  the  L.  R.),  "  The  reasonable  construc- 
tion of  this  provision  (the  7th  section)  is  (according  to  Lord  St.  Leonards), 
that  the  right  shall  accrue  ultimately  at  the  end  of  a  year  from  the  com- 
mencement of  the  tenancy  at  will,  though  it  may  accrue  sooner  by  the  actual 
determination  of  the  tenancy.  *  *  *  It  seems  to  their  lordships  that,  as  in 
this  case  the  statute  began  to  run  from  May  1843  (the  end  of  the  first  year) 
the  question  of  a  subsequent  determination  of  the  original  tenancy  is  only 
relevant  so  far  as  it  may  have  been  preliminary  to  the  creation  of  a  fresh 
tenancy  at  will  after  the  determination  of  the  first,  and  within  the  period  of 
limitation.  In  any  other  view  such  a  determination  of  the  original  tenancy 
after  the  end  of  the  first  year  is  per  se  irrelevant.  Where  there  is  an  alter- 
native given  by  the  statute  sufficient  to  set  it  running,  *it  would  be  r^wqq 
inconsistent  with  its  purpose  to  allow  the  running  to  be  stopped  by  L 
the  happening  of  that  which  if  time  had  not  been  running  would  in  itself 
have  set  it  running.  The  actual  subsequent  determination  of  the  tenancy 
could  only  have  the  effect  of  making  the  tenant  for  all  purposes  when  he  was 
already  from  the  end  of  the  first  year  for  the  purposes  of  the  bar  the  statute 
a  tenant  at  sufferance." 

But  whether  the  opinion  expressed  in  Doe  d.  Bennett  v.  Turner,  as  to  the 
distinction  just  referred  to  in  the  effect  of  tenancies  at  will  and  at  sufferance 
be  accurate  or  not,  the  rule  laid  down  in  that  case,  namely,  that  if,  before  the 
right  of  entry  upon  a  tenant  at  will  is  gone,  the  tenancy  is  put  an  end  to  and 
a  new  tenancy  at  will  is  created  by  fresh  agreement,  express  or  implied, 
between  the  parties,  a  fresh  right  of  entry  accrues  and  an  additional  period 
of  twenty  (since  1  Jan.  1879,  twelve)  years  must  run  before  the  entry  is  bar- 
red,— has  been  fully  recognised  in  the  later  cases,  and  is,  it  is  apprehended, 
in  full  force;  see  the  judgment  of  the  Court  of  Queen's  Bench  in  Hodgson 
v.  Hooper,  3  E.  &  E.  149,  29  L.  J.  Q.  B.  222,  and  the  judgments  of  Erie, 
C.  J.,  and  Willet,  J.,  in  Lock  v.  Matthews,  13  C.  B.  N.  S.  753,  where  it  is 
explained  that  the  seventh  section  does  not  mean  that  the  twenty  years  shall 
begin  to  run  from  the  end  of  the  first  year  after  the  person  who  shall  have 
been  in  possession,  or  in  receipt  of  the  profits  of  the  land,  shall  have  begun 
to  hold  in  the  capacity  of  tenant  at  will  generally,  but  from  the  end  of  the 
first  year  after  the  commencement  of  the  tenancy  at  will  which  existed  next 
previously  to  the  question  being  raised  whether  a  title  had  been  acquired 
under  the  statute. 

Mr.  Justice  Willes,  after  citing  in  this  case,  that  part  of  the  judgment 
in  Randall  v.  Stevens,  which  has  just  been  mentioned,  observes,  "  It  may 
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be  that  on  the  true  construction  of  the  statute  the  periods  of  the  original 
tenancy  at  will  and  the  subsequent  tenancy  on  sufferance  could  not  under 
such  circumstances  be  united  so  as  to  uiuke  up  the  period  of  limitation 
required  by  the  statute  :  but  in  order  to  raise  that  point  recourse  must  be  had 
to  a  court  of  error:"  a  passage  which,  in  the  report  in  the  13  C.  B.  N.  S.,  is 
made  by  mistake,  to  appear  to  be  a  quotation  from  the  judgment  in  Randall 
v.  Stevens. 

In  Locke  v.  Matthews,  the  facts  were  that  the  plaintiff's  father  had 
enclosed  a  bit  of  waste  land  in  1830,  built  a  cottage  on  it  and  remained  in 
possession  without  paying  rent  or  acknowledging  the  title  of  the  owner  of  the 
*""401  ^ee  unt^  *1845,  when  the  latter  served  him  with  a  declaration  in 
J  ejectment,  but  afterwards  consented  to  allow  him  to  remain,  during 
his  life,  in  possession  of  a  portion  of  the  land.  The  plaintiff's  father  lived. 
and  occupied  this  portion,  until  1861.  Upon  these  facts  the  court  was  of 
opinion  that  what  had  taken  place  in  1845  amounted  to  an  actual  entry  by 
the  owner  of  the  fee  determining  the  original  tenancy  at  will,  and  operating 
to  create  a  new  tenancy  ;  and  consequently  that  the  period  of  limitation  pre- 
scribed by  the  statute  was  to  be  reckoned  from  that  time. 

In  Hodgson  v.  Hooper,  the  parish  officers  of  a  parish  had  been  for  many 
years,  and  were,  at  the  time  of  the  passing  of  the  3  &  4  Wm.  4,  c.  27,  possessed 
of  a  piece  of  land  belonging  to  the  lord  of  a  manor,  under  circumstances  which 
showed,  in  the  opinion  of  the  court,  that  they  were  tenants  at  will,  and  before 
the  lapse  of  five  years  from  the  passing  of  the  act  a  fresh  tenancy  at  will  was 
created  in  persons  who  held  on  behalf  of  the  parish.  Before  twenty-one  years 
from  the  commencement  of  the  last-mentioned  tenancy  had  elapsed,  the  lord 
entered  upon  the  land  with  the  consent  of  the  parish  and  took  possession. 
The  court  held,  upon  a  case  stating  these  facts  that  the  lord  had  riot  lost  his 
title  to  the  land;  a  decision  evidently  consistent  with  the  interpretation  put 
upon  the  statute  in  Doe  d  Bennett  v.  Turner. 

In  case  of  a  lease  voidable  at  law  under  13  Eliz.,  c.  10,  s.  3.  the  Court  of 
Appeal  have  held,  by  analogy  to  the  case  of  a  tenancy  at  will,  that  the  right 
of  entry  accrues  and  the  period  of  limitation  commences  from  the  granting 
of  the  lease.  .Magdalen  Hospital  v.  Knotts,  8'Ch.  D.  710.] 

Secondly.  In  the  case  of  a  tenant  holding  under  a  lease  not  in  writing,  it 
appears  from  the  provisions  of  the  eighth  section,  that  his  landlord's  rights  is 
to  begin  to  run  at  the  end  of  one  year  (if  he  be  a  tenant  from  year  to  year), 
or  at  the  end  of  the  first  period  of  his  tenancy  (if  he  be  a  tenant  for  any 
other  period),  unless  indeed  rent  have  been  subsequently  paid  ;  for  then  the 
right  will  commence  from  the  last  payment,  and  the  landlord  will  be  barred  at 
the  expiration  of  twenty  [since  1  Jan.  1879,  twelve]  years  from  the  date  of 
such  last  payment. 

The  eighth  section  is  as  follows  : — "  And  be  it  further  enacted,  That  when 
any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of  any  land,  or  in 
receipt  of  any  rent,  as  tenant  from  year  to  year  or  other  period,  without  any 
*7411  ^ease  in  writing,  the  right  of  the  person  entitled  subject  *thereto,  or 
•I  of  the  person  through  whom  he  claims,  to  make  an  entry  or  distress. 
or  to  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to  have 
first  accrued  at  the  determination  of  the  first  of  such  years  or  other  periods, 
or  at  the  last  time  when  any  rent  payable  in  respect  of  such  tenancy  shall  have 
been  received  (which  shall  last  happen)."  This  section  has  been  held  to 
apply  10  tenancies  from  year  to  year  created  before,  and  existing  at,  the  time 
of  the  passing  of  the  act,  Doe  d.  Jukes  v.  Sumner,  14  M.  &  W.  89,  and  in 
order  to  prove  payment  of  rent,  so  as  to  take  a  case  out  of  its  operation,  a 
verbal  admission  of  the  fact  by  the  occupier,  or  any  person  under  whom  he 
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claims,  is  evidence,  Doe  d.  Spencer  v.  Beckett,  4  Q.  B.  601.  And  as  to  what 
is  not  "  a  lease  in  writing"  within  the  section,  see  Doe  d.  Lansdell  v.  Grower, 
17  Q.  B.  589. 

Thirdly,  in  the  case  of  tenant  holding  under  a  lease  in  writing,  the  yearly 
rent  reserved  on  which  amounts  to  twenty  shillings.  If  the  rent  have  been 
received  by  some  person  wrongfully  claiming  to  be  entitled  to  the  reversion, 
and  no  rent  been  subsequently  received  by  the  rightful  landlord,  the  land- 
lord's right  is  deemed  to  have  first  accrued  from  the  period  when  the  wrong- 
ful receipt  commenced. 

This  is  a  perfectly  new  enactment ;  for,  under  the  former  statutes,  receipt 
of  rent  never  constituted  an  ouster.  Grilb.  Ten.  97  ;  Goodright  v.  Jones, 
Cruise  on  Fines,  3d  ed.  295  ;  Doe  v.  Danvers,  7  East  299.  And  the  policy 
on  which  it  is  based  is  thus  explained  by  the  Real  Property  Commissioners 
in  their  Report,  page  77 :  "  Another  rule  is  (speaking  of  the  then  law),  that 
in  the  case  of  a  lease,  adverse  possession,  so  as  to  bar  the  reversioner,  does 
not  commence  till  the  expiration  of  the  term  where  rent  is  reserved  on  a 
lease  We  consider  it  more  reasonable  that  the  limitation  should  run  from 
the  time  when  the  rent  begun  to  be  received  from  a  person  claiming  adversely, 
so  that  there  shall  not  be  a  new  period  of  limitation  from  the  expiration  of 
the  lease.  The  receipt  of  rents  and  profits  is  equivalent  to  the  occupation  of 
the  soil.  The  person  who  is  in  possession  of  them  can  do  nothing  more  to 
establish  his  rights,  and  the  person  to  whom  they  are  denied  is  virtually  dis- 
possessed." 

The  ninth  section  is  as  follows  : — "  And  be  it  further  enacted.  That  when 
any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of  any  land,  or  in 
receipt  of  any  rent  by  virtue  of  a  lease  in  writing,  by  which  a  rent  amount- 
ing to  the  yearly  sum  of  twenty  shillings  or  upwards  shall  be  ^reserved,  ^~  ,9 
and  the  rent  reserved  by  such  lease  shall  have  been  received  by  some  *•  l 
person  wrongfully  [i.  e.,  without  real  title  not  of  necessity  improperly,  Wil- 
liams v.  Pott,  L.  R.,  12  Eq.  149,  40  L.  J.  Ch.  775]  claiming  to  be  entitled  to 
such  land  or  rent  in  reversion  immediately  expectant  on  the  determination 
of  such  lease,  and  no  payment  in  respect  of  the  rent  reserved  by  such  lease 
shall  afterwards  have  been  made  to  the  person  rightfully  entitled  thereto,  the 
right  of  the  person  entitled  to  such  land  or  rent  subject  to  such  lease,  or  of 
the  person  through  whom  he  claims,  to  make  an  entry  or  distress,  or  to  bring 
an  action  after  the  determination  of  such  lease  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  the  rent  reserved  by  such  lease  was  first  so  re- 
ceived by  the  person  wrongfully  claiming  as  aforesaid  j  and  no  such  right  shall 
be  deemed  to  have  first  accrued  upon  the  determination  of  such  lease  to  the 
person  rightfully  entitled/' 

In  Doe  d.  Angell  v.  Angell,  9  Q.  B.  328,  John  Angell,  the  testator,  demised 
certain  lands  and  premises  in  1776  for  sixty-one  years,  and  died  in  1784, 
from  which  time  to  1887,  when  the  action  was  brought  by  the  lessor  of  the 
plaintiff  claiming  as  devisee  of  the  testator,  the  rent  under  the  lease  had  been 
received  by  the  defendant's  father  and  himself,  claiming  also  as  devisees.  It 
was  held  the  case  was  within  the  ninth  section,  and  that  the  lessor  of  the 
plaintiff  would  have  been  barred  had  he  not  brought  his  action  under  the 
fifteenth  section  within  five  years  after  the  passing  of  the  act. 

It  will  be  observed  that  in  the  two  first  of  the  three  cases  above  pointed 
out — that,  namely,  of  the  tenant-at-will,  and  that  of  the  tenant  holding  under 
a  lease  not  in  writing, — the  tenant  may  himself,  in  twenty  years  after  the 
period  fixed  for  the  commencement  of  the  landlord's  right,  acquire  a  right  to 
hold  out  his  own  landlord  ;  while,  in  the  third  case,  that,  namely,  in  which 
the  tenant  holds  under  a  written  lease, — he  never  can  acquire  a  right  against 
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his  landlord;  for  the  time  of  limitation  does  not  begin  to  run  till  payment  of 
rent  by  him  to  some  third  person,  at  the  expiration  of  twenty  years  from 
which  time  the  right  is  acquired,  not  by  the  tenant,  but  by  the  third  person 
to  whom  he  so  pays  rent;  for  it  is  enacted  by  section  35,  "that  the  receipt 
of  the  rent  payable  by  any  tenant  from  year  to  year,  or  other  lessee,  shall,  as 
against  such  lessee,  or  any  person  claiming  under  him,  (but  subject  to  the 
lease,)  be  deemed  to  be  the  receipt  of  the  profits  of  the  land  for  the  purposes 
of  this  act. 

*7431  *^Qd  ifc  nas  been  decided  that,  in  the  case  of  mere  nonpayment  of  such 
'  J  a  rent  for  twenty  years,  the  landlord  does  not,  under  section  2,  lose  his 
right  to  recover  arrears  less  than  twenty  years  old.  Grant  v.  Ellis,  9  M.&  W. 
118.  [See  also  the  judgment  in  J)e  Beauvoir  v.  Owen,  5  Exch.  179,  and  the 
judgments  of  Lord  Cran  worth  and  Lord  Wensleydale  in  Archbold  v.  Scully,  9 
H.  of  Lords  C.  360,  where  a  question  arising  as  to  the  effect  of  the  non  payment 
of  rent  under  an  Irish  lease,  the  former  said,  "  It  is  now  clearly  established 
that  so  long  as  such  a  relation  (the  relation  of  landlord  and  tenant  under  a 
lease  in  writing)  subsists  as  a  legal  relation,  the  landlord's  right  to  rent  is 
not  barred  by  non-payment  for  however  long  a  time;"  and  the  latter  added, 
"His  (the  tenant's)  neglect  or  refusal  to  pay  rent  is  nothing.  *  *  *  In  truth 
the  only  period  of  limitation,  where  lands  are  held  under  a  lease  in  writing, 
is  twenty  years  from  the  payment  of  rent  to  a  third  person." 

The  42d  section  of  the  act  limits  the  amount  of  rent  which  in  such  cases 
is  recoverable  to  six  years  ;  see  the  same  case.] 

With  regard  to  the  other  cases  between  landlord  and  tenant,  those,  namely, 
where  the  lease  is  in  writing  but  the  rent  less  than  twenty  shillings,  and 
where  the  lease  is  in  writing,  and  the  rent  has  not  been  paid  to  any  tortious 
claimant,  though  the  rightful  landlord  may  have  discontinued  the  possessi-m 
of  it — those  cases  stand  upon  the  general  rule  laid  down  by  section  3,  and  the 
reversioner's  right  to  enter  accrues  on  the  determination  of  the  particular 
estate.  See  Doe  d.  Davy  v.  Oxenhatn,  7  M.  &  W.  131  ;  Fulton  v.  Creah,  3 
Jones  &  Lat.  Gas.  tern.  Sugden  329 ;  Drew  v.  E.  of  Norbury,  3  Jones  £  Lat, 
280  ;  Doe  d.  Newman  v.  Gopsall,  4  Q.  B.  603  (b);  and  Chadwick  v.  Broad- 
wood,  3  Beav.  308,  overruling  the  opinion  said  to  have  been  expressed  by 
Lord  A  lunger,  C.  B.,  in  Ex  parte  Jones,  4  Y.  <fe  Col.  466. 

The  reason  for  this  is,  that,  where  a  rent  of  less  than  twenty  shillings  is 
reserved,  the  sum  is  of  so  small  importance,  that  the  true  landlord  may  pos- 
sibly neglect  to  enforce  payment  of  it,  and  the  tenant  in  possession  may  not 
think  it  worth  his  while  to  look  strictly  into  the  title  of  the  person  demanding 
it  from  him  :  indeed  the  former  reason  is  expressly  given  by  the  commissioners 
*"J-i1  at  fc^e  conclusion  of  the  passage  the  commencement  of  which  is  *above 
^  cited.  And  where  the  lease  has  been  reduced  to  writing,  there  can  at 
no  period  beany  difficulty  in  ascertaining  on  what  terms  the  tenant  entered, 
and  consequently  it  would  be  wanton  to  allow  him  to  acquire  a  title  to  the 
fee  in  contravention  of  the  terms  of  his  own  written  muniment. 

In  the  case  of  Doe  d.  Mann  ion  v.  Bingham,  3  Ir.  L.  R.  456,  the  Court  of 
Common  Pleas  in  Ireland  held  that  a  landlord  who  had  not  received  rent  for 
more  than  twenty  years  from  his  tenant  holding  under  a  lease,  was  barred  by 
the  3  &  4  Will.  4,  c.  27,  ss.  2  &  3,  from  recovering  in  ejectment  for  non- 
payment of  rent  under  a  proviso  in  the  lease,  "  that  if  the  said  reserved 
yearly  rent  or  any  part  thereof,  should  happen  to  be  unpaid,  &c.,  then,  and 
so  often  as  it  should  so  happen,  &c.,  it  should  be  lawful  for  the  saiu  F.  C.,  &c., 
to  enter,  &c."  The  court  was  strongly  pressed  with  the  anomaly  of  allowing 
the  landlord  to  recover  at  the  end  of  the  term  or  within  twenty  ytufs  after, 
and  yet  to  prevent  his  recovering  during  the  term  for  non-payineui  of  tkp 
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rent.  Admitting,  however,  the  anomaly,  the  court  yet  thought  the  words  of 
the  statute  too  strong  to  be  got  over.  But  it  seems  impossible  to  reconcile  this 
case  with  that  of  Doe  d.  Davy  v.  Oxenham,  supra.  See  per  Alderson,  B.,  in 
Owen  v.  De  Beauvoir,  16  M.  &  W.  560;  and  the  case  of  Doe  v  Bing- 
ham  cannot  now  be  considered  law.  See  Spratt  v.  Sherlock,  3  Ir.  C.  L. 
Rep.  69. 

It  will  be  recollected,  that,  in  cases  of  landlord  and  tenant,  as  well  as  in 
all  other  cases  arising  on  this  act.  an  acknowledgment  such  as  is  prescribed 
by  sect.  14,  which  shall  be  hereafter  set  out,  will  prevent  the  time  of  limita- 
tion from  barring,  and  cause  it  to  begin  to  run  de  novo  from  the  date  of  the 
acknowledgment. 

It  may  be  observed  upon  the  seventh,  eighth  and  ninth  sections,  that  they 
do  not,  like  the  third  section,  contain  merely  examples  of  the  operation  of  the 
second,  but  enactments  altering  the  operation  which  the  second  section  would 
otherwise  have  had.  Thus  in  the  case  of  a  tenancy  from  year  to  year,  not  cre- 
ated by  writing,  had  it  not  been  for  the  eighth  section,  the  right  contemplated 
by  the  second  section,  would  not  have  accrued  till  the  determination  of  the  ten- 
ancy by  notice  to  quit  or  surrender.  So  in  Doe  v.  Angell,  ante,  p.  *742,  the 
right  to  bring  the  action  (in  the  ordinary  sense  of  the  phrase)  would  not  have 
accrued  until  1837,  when  the  lease  expired, — but  (as  observed  in  the  judg- 
ment) *the  effect  of  the  ninth  section  in  that  case  was,  that  the  right  I-^HJK 
to  bring  the  action  in  1837  was  (for  the  purpose  of  reckoning  the  stat-  *- 
utory  period  of  limitation)  deemed  to  have  first  accrued  in  1784,  when  the 
rent  was  first  received  wrongfully,  and  was  barred  (subject  to  the  effect  of  the 
fifteenth  section)  by  the  lapse  of  twenty  years  in  1804,  thirty-three  years 
before  the  time  for  bringing  such  action  had  arrived.  That  seemingly  para- 
doxical result,  however,  flowed  from  the  laches  of  those  under  whom  the  lessor 
of  the  plaintiff  claimed,  in  not  asserting  their  right  to  the  rent. 


Mortgagor  and  Mortgagee. 

The  case  of  mortgagor  and  mortgagee  involved  some  difficulty.  Section 
28  had  indeed  provided  that  where  the  mortgagee  had  taken  possession,  the 
mortgagor  should  be  barred  after  twenty  years,  unless  such  an  acknowledg- 
ment had  been  given  as  is  there  specified. 

That  section  is  as  follows  : — "  And  be  it  further  enacted,  That  when  a 
mortgagee  shall  have  obtained  the  possession  or  receipt  of  the  profits  of  any 
land,  or  the  receipt  of  any  rent,  comprised  in  his  mortgage,  the  mortgagor,  or 
any  person  claiming  through  him,  shall  not  bring  a  suit  to  redeem  the  mort- 
gage but  within  twenty  [to  be  altered  to  twelve  after  1  Jan.  1879]  years  next 
after  the  time  at  which  the  mortgagee  obtained  such  possession  or  receipt, 
unless  in  the  mean  time,  an  acknowledgment  of  the  title  of  the  mortgagor, 
or  of  his  right  of  redemption,  shall  have  been  given  to  the  mortgagor,  or 
some  person  claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or  person 
in  writing,  signed  by  the  mortgagee,  or  the  person  claiming  through  him ; 
and  in  such  case,  no  such  suit  shall  be  brought  but  within  twenty  [to  be 
altered  to  twelve  after  the  1  Jan,  1879]  vears  next  after  the  time  at  which 
such  acknowledgment,  or  the  last  of  such  acknowledgments,  if  more  than  one, 
was  given  ;  and  when  there  shall  be  more  than  one  mortgagor,  or  more  than 
one  person  claiming  through  the  mortgagor  or  mortgagors,  such  acknowledg- 
ment, if  given  to  any  of  such  mortgagors  or  persons,  or  his  or  their  agent, 
shall  be  as  effectual  as  if  the  same  had  been  given  to  all  such  mortgagors  or 
persons;  but  where  there  shall  be  more  than  one  mortgagee,  or  more  than 
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one  person  claiming  the  estate  or  interest  of  the  mortgagee  or  mortgagees, 
*74f>1  sucn  acknowledgment  signed  by  one  or  more  of  such  mortgagees  *or 
J  persons,  shall  be  effectual  only  as  against  the  party  or  parties  signing 
as  aforesaid,  and  the  person  or  persons  claiming  any  part  of  the  mortgage 
money,  or  land  or  rent,  by,  from,  or  under  him  or  them,  and  any  person  01 
persons  entitled  to  any  estate  or  estates,  interest  or  interests,  to  take  effect 
after  or  in  defeasance  of  his  or  their  estate  or  estates,  interest  or  interests, 
and  shall  not  operate  to  give  to  the  mortgagor  or  mortgagors  a  right  to  redeem 
the  mortgage  as  against  the  person  or  persons  entitled  to  any  other  undivided 
or  divided  part  of  the  money,  or  land,  or  rent ;  and  where  such  of  the  mort- 
gagees or  persons  aforesaid  as  shall  have  given  such  acknowledgment  shall  be 
entitled  to  a  divided  part  of  the  land  or  rent  comprised  in  the  mortgage,  or 
some  estate  or  interest  therein,  and  not  to  any  ascertained  part  of  the  mort- 
gage money,  the  mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the  same 
divided  part  of  the  land  or  rent  on  payment,  with  interest,  of  the  part  of  the 
mortgage  money,  which  shall  bear  the  same  proportion  to  the  whole  of  the 
mortgage  money,  as  the  value  of  such  divided  part  of  the  land  or  rent  shall 
bear  to  the  value  of  the  whole  of  the  land  or  rent  comprised  in  the  mort- 
gage." See  Brown  v.  Bishop  of  Cork,  1  Dru.  &  Walsh  709  ;  Hydev.  D;«lla- 
way,  2  Hare  528;  Trulock  v.  Robey,  12  Sim.  402  ;  Lucas  v.  Dennison,  13  Sim. 
584;  Batchelor  v.  Middleton,  6  Hare  75;  and  Stansfield  v.  Hobson,  16  Beav. 
236,  and  3  De  G.,  M.  &  G  620,  where  it  was  held  the  acknowledgment  need 
not  be  within  twenty  years  after  the  mortgagee  obtains  possession 

[In  the  case  of  Richardson  v.  Younge,  L.  R.,  6  Ch.  478,  40  L.  J.  Ch.  338, 
it  was  held,  affirming  the  decision  of  Malins,  V.-C.,  that  where  mortgages  were 
trustees  and  shown  to  be  such'  on  the  face  of  the  mortgage  deed,  an  acknowl- 
edgment by  one  of  them  had  no  effect.  Lord  Justice  Mcllish  says,  *'  It 
appears  to  me  therefore  to  be  the  best  construction  of  this  involved  and  diffi- 
cult section  to  hold  that  the  provisions  as  to  acknowledgment  by  some  of  several 
mortgagees  apply  only  where  they  have  separate  interests  either  in  the  money 
or  the  land.  In  the  present  case  I  do  not  think  that  Mr.  Wilson  had  any 
separate  interest  either  in  the  money  or  the  land.  He  was  simply  joint  tenant 
with  his  co-trustee  of  the  land,  and  jointly  entitled  with  him  to  the  mortgage- 
money.  Had  the  mortgagees  not  been  trustees  the  case  would  have  stood 
very  differently,  for  they  must  almost  of  necessity  have  been  entitled  to  some 
f,-  ,K-I  distinct  interests  in  the  mortgage-money,  *and  if  they  had  been  part- 
-*  ners  difficult  questions  might  have  arisen ;  but  in  the  present  case, 
which  is  simply  that  of  trustees,  1  agree  with  the  conclusion  of  the  Vice- 
Chancellor." 

In  Pendleton  v.  Rooth,  1  Griff.  35,  a  mortgagee  in  fee  in  possession  for 
more  than  twenty  years  had  devised  the  estate  to  his  son  in  tail,  with  limita- 
tions over,  and  it  was  held  that  an  acknowledgment  by  the  tenant  in  tail  of 
the  mortgage  title  restored  the  right  of  redemption  so  as  to  bind  the  remain- 
der-man, and  that  a  purchase  of  the  equity  of  redemption  by  him  and  con- 
veyance of  it,  to  him  in  fee,  gave  him  an  absolute  right  to  the  estate  to  the 
exclusion  of  the  devisees  in  remainder  under  the  will  of  the  mortgagee.  See 
also  as  to  an  acknowledgment  under  sect.  14,  Goode  v.  Job,  1  E.  &  E.  6;  and 
Ley  v.  Peter,  3  H.  &  N.  101.] 

But  the  main  difficulty  that  arose  was  in  the  case  of  a  mortgagor  in  posses- 
sion. His  situation  will  be  found  discussed,  independently  of  this  statute,  in 
the  notes  to  Keech  v.  Hall,  in  the  first  volume  ;  but  the  considerations  there 
adduced  were  inapplicable  to  cases  under  the  3  &  4  W.  4,  c.  27  ;  that  statute 
having  expressly  declared  in  section  7,  "  that  no  mortgagor  or  cestui  que  trust 
should  be  tenant-at  will,  within  the  meaning  of  that  clause,  to  his  mortgagee  or 
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trustee."  Hence  it  was  contended,  that,  at  the  expiration  of  twenty  years, 
the  right  of  the  mortgagee  would  be  barred  by  section  2 — the  words  of  which, 
it  was  thought,  were  perhaps  wide  enough  to  include  his  case ;  though  cer- 
tainly his  case  was  not  within  the  spirit  of  them.  And  in  Doe  d.  Jones  v. 
Williams,  5  A.  &  E.  291,  the  judges  had  expressed  considerable  doubt  as  to 
the  true  situation  of  the  mortgagor  in  such  a  case.  "  How  far,"  said  Patte- 
son,  J.,  "  under  the  third  section,  it  is  necessary  for  the  mortgagee  to  bring 
this  action  within  twenty  years  from  the  day  of  default,  I  cannot  say.  I  do 
not  see  my  way  at  all.  If  the  third  section  was  intended  to  comprehend  the 
case  of  a  mortgagee,  it  is  very  ill  penned." 

However,  the  question  is  now  set  at  rest  by  stat.  7  W.  4  and  1  Viet.  c.  28, 
which  enacts,  u  that  it  shall  and  may  be  lawful  for  any  person  entitled  to  or 
claiming  under  any  mortgage  of  land,  to  make  an  entry,  or  bring  an  action  at 
law,  or  suit  in  equity,  to  recover  such  land,  at  any  time  within  twenty  [altered 
to  twelve  from  1st  of  January  1879],  years  next  after  the  last  payment  of  any 
part  of  the  principal  money  or  interest  secured  by  such  mortgage,  although 
*more  than  twenty  years  may  have  elapsed  since  the  time  at  which  the  [-#748 
right  to  make  such  entry,  or  bring  such  action  or  suit  in  equity,  shall  *- 
have  first  accrued." 

Where  no  interest  has  been  paid,  the  twenty  years  run  from  the  execution 
of  the  deed,  if  under  it  the  mortgagee  has  a  right  to  immediate  possession. 
Doe  d.  Roylancev.  Lightfoot,  8  M.  &  W.  564.  See  note  to  Keech  v.  Hall, 
vol.  i.  *574. 

A  mortgagee  under  this  act  is  protected  as  against  a  person  who,  having 
been  let  into  possession  as  tenant-at-will  more  than  twenty-one  years  before 
action  brought,  but  less  than  twenty  years  before  the  mortgagee,  has  gained  a 
title  as  against  the  mortgagors,  under  sect.  7,  3  &  4  W.  4,  c.  27.  Doe  d. 
Palmer  v.  Eyre,  17  Q.  B.  366.  And  a  purchaser  by  a  conveyance  from  a 
mortgagor  and  mortgagee  is  within  the  protection  of  the  act  as  "  claiming 
under  a  mortgage."  Doe  d.  Baddeley  v.  Massey,  17  Q.  B.  373. 

[The  construction  of  the  7  W.  4  and  1  Viet.  c.  28  was  considered  by  the 
Irish  Court  of  Common  Pleas  in  Eyre  v.  Walsh,  10  Ir.  C.  L.  Rep.  346  (see 
ante,  p.  *710),  and  it  was  held  that  the  object  of  the  statute  is  not  to  give  to 
mortgagees  a  right  of  re-entry  where  none  existed  previously  by  the  3  &  4 
W.  4,  c.  27,  but  that  the  meaning  of  the  later  act  is  merely  that  nothing  in  the 
earlier  act  shall  have  the  effect  of  preventing  a  mortgagee  from  entering 
whose  interest  has  been  regularly  paid.] 

In  Murphy  v.  Sterne,  1  Dru.  &  Walsh  236,  the  Lord  Chancellor  of  Ireland 
held  that  a  mortgagee  who  had  been  brought  before  the  court  as  a  defendant, 
Was  not  barred  by  the  lapse  of  twenty  years,  and  the  provisions  of  3  &  4  W. 
4,  c.  27. 

Trustee  and  cestui  que  trust. 

This  head  subdivides  itself  into  four  cases :  for  the  trust  may  be  either 
express  or  implied,  and  either  the  trustee  or  cestui  que  trust  may  be  in 
possession. 

When  the  cestui  que  trust  is  in  possession  in  a  case  of  express  trust,  it 
certainly  appears  extremely  difficult  to  say  that  his  possession  shall,  even  at 
law,  bar  the  trustee,  with  whose  right  it  is  perfectly  consistent.  The  trust 
must  in  such  case  have  been  created  either  by  an  instrument  inter  vivos,  or  a 
testamentary  interest. 

Now,  supposing  it  to  be  created  by  an  instrument  inter  vivos,  the  trustee, 
if  barred  by  the  third  section,  would  be  so,  at  least  in  the  majority  of  cases, 
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*7491  Part  °f  ^  wnich  *eriacts  that  "  when  the  person  claiming  such 

•*  land  or  rent  shall  claim  in  respect  of  an  estate  or  interest  in  possession, 
granted,  appointed,  or  otherwise  assured  by  any  instrument  (other  than  a 
will)  to  him  or  some  person  through  whom  he  claims,  by  a  person  being,  in 
respect  of  the  same  estate  or  interest,  in  the  possession  or  in  the  receipt  of 
the  profits  of  the  land  or  in  the  receipt  of  the  rent,  and  no  person  entitled 
under  such  instrument  shall  have  been  in  such  possession  or  receipt,  then 
such  right  shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the 
person  claiming  as  aforesaid,  or  the  person  through  whom  he  claims,  became 
entitled  to  such  possession  or  receipt  by  virtue  of  such  instrument." 

Now,  upon  this  clause,  there  would  be  difficulty  in  saying,  in  the  case  of 
a  bare  naked  trust,  that  the  trustee  is  entitled  to  the  possession  at  all  by  virtue 
of  the  instrument  creating  the  trust,  which  manifestly  contemplates  that  the 
cestui  que  trust  shall  have  the  possession  ;  and  there  would  be  as  great  diffi- 
culty in  saying  "  that  no  person  entitled  under  such  instrument  has  been  in 
possession  or  receipt/'  when  it  is  manifest  that  the  cestui  que  trust,  whose 
only  title  is  under  the  instrument,  has  been  so.  See  Keene  v.  Deardon,  8  East 
248;  Smith  v.  King,  16  East  283,  and  the  reasoning  of  the  Master  of  the 
Rolls  in  Burrell  v.  Lord  Egremont,  13  L.  J.  309,  Rolls,  7  Beav.  205;  but 
see  the  judgment  of  Mr.  Justice  Patteson,  Doe  d.  Jacobs  v.  Phillips,  10  Q. 
B.  130,  16  L.  J.  Q.  B.  270.  It  might  be  indeed,  that  by  the  words  such  pos- 
session or  receipt  the  legislature  meant  such  possession  as  the  trustee  would 
have,  that  is,  in  respect  of  a  legal  estate  ;  still  it  would  be  too  hard  to  put 
this  construction  on  the  clause  to  the  detriment  of  any  other  persons  entitled 
under  the  trust. 

It  may  be  that  this  case  is  a  casus  omissus  altogether  unprovided  for  by  the 
act:  a  construction  from  which  no  mischief  could  arise,  since  the  instrument 
creating  the  express  trust  would  always  explain  the  nature  of  the  possession  : 
or  it  may  be  that  the  general  provision  of  the  second  section  applies,  but 
none  of  the  explanatory  provisions  of  the  third  ;  and  that  the  trustee  will  be 
barred  in  twenty  years  after  the  right  to  make  his  entry  or  bring  his  action 
has  acrued  ;  but  the  time  of  the  accrual  of  such  right,  not  being  pointed  out 
by  the  third  section,  is  to  be  ascertained  by  considerations  independent  of 
that  section. 

That  there  may  be  such  a  casus  omissus  is  clear  from  James  v.  Salter,  the  facts 
JJC--A-I   of  which  are  hereinafter  stated;  *and  see  Owen  v.  Beauvoir,  16  M.  & 
1   W.  566,  per  cur.  ;  and  Garrard  v.  Tuck,  infra. 

Observations  very  similar  to  the  above  apply  where  the  express  trust  is 
created  by  a  will.  The  third  section  enacts,  that  the  right  of  a  person  who 
"shall  claim  the  estate  or  interest  of  some  deceased  person  who  shall  have 
continued  in  possession  or  receipt  in  respect  of  the  same  estate  or  interest 
until  the  time  of  his  death,  and  shall  have  been  the  last  person  entitled  to 
such  estate  or  interest  who  shall  have  been  in  such  possession  or  receipt,  shall 
be  deemed  to  have  first  accrued  at  the  time  of  such  death." 

Supposing  that,  in  the  case  of  an  express  trust  created  by  writing  inter 
vivos,  the  possession  of  the  cestui  que  trust  cannot  be  held  adverse  to  his 
trustee,  it  would  be  strange  indeed  if  it  were  held  so  merely  because  the  trust 
was  created  by  will  ;  and  probably,  therefore,  any  arguments  applicable  to 
the  former  case  would  be  held  to  apply  also  with  considerable  force  to  the 
latter.  Indeed,  it  may  be  doubted  whether  the  devisor  who  created  the 
trust,  and  who  enjoyed  the  whole  estate  beneficially,  can  be  said  ever  to  have 
been  entitled  to  "  such,"  or  have  "  possessed  the  same  estate  or  interest" 
as  the  trustee  takes  ;  and,  therefore,  whether  this  case  be  not  also  a  casus 
omissus  unprovided  for  by  enactment 
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It  may  be  worth  while  to  consider  the  bearing  of  the  seventh  section  upon 
these  questions.  The  seventh  section  provides  for  the  case  of  a  tenant  at 
will,  and  directs  that  the  landlord's  right  shall  be  deemed  to  accrue  against 
him  either  at  the  expiration  of  the  tenancy,  or  at  the  end  of  the  year  after 
its  commencement,  which  shall  first  happen;  but  it  also  provides  "  that  DO 
mortgagor,  or  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at  will  within 
the  meaning  of  this  clause  to  his  mortgagee  or  trustee."  Now  it  is  obvious, 
that  for  all  purposes  not  within  the  meaning  of  this  clause,  the  cestui  que 
trust  continues  tenant-at-will  to  his  trustee,  provided  that  he  would  have  been 
so  before  the  statute  ;  and  the  only  purpose  '•  within  the  meaning  of  the 
clause"  is  that  of  making  the  time  of  limitation  run  from  the  end  of  the  first 
year. 

There  is,  therefore,  some  ground  for  contending  that  the  possession  of  a 
cestui  que  trust  cannot  now  bar  his  trustee  where  it  would  not  have  done  so 
previous  to  the  statute,  for  that  before  the  statute,  he  was  in  most  cases 
tenant-at-will  and  his  possession  not  adverse,  and  that  the  statute  has  made 
no  difference,  for  that  the  provisions  of  the  seventh  *section  are  inap-  [-^--i 
plicable,  and  that,  indeed,  that  section  having  defined  the  time  at  L 
which  the  right  of  entry  is  to  accrue  in  other  cases  of  tenancy  at  will,  and 
having  left  it  undefined  in  this,  the  intent  of  the  legislature  must  be  taken  to 
have  been  to  leave  this  case  as  it  stood  before  the  statute.  [See,  however, 
the  judgment  of  the  Court  of  Appeal  in  Magdalen  College  v.  Knott,  8  Ch. 
D.  at  p.  727.] 

It  may  indeed  be  said,  that  a  landlord  has  always  a  right  to  enter  on  his 
tenant-at-will,  and  therefore  that  the  general  words  of  the  section  are  suffi- 
cient to  comprehend  this  case.  See  James  v.  Salter,  3  Bing.  N.  C.  345, 
commented  on  at  the  end  of  the  note.  To  this,  however,  it  may  be  answered, 
that  he  must,  at  all  events,  have  determined  the  tenancy  before  he  could 
bring  an  ejectment  against  him;  and  that  though  an  actual  entry,  or  demand, 
or  act  of  ownership  inconsistent  with  the  tenancy  would  have  determined  it, 
still  a  fictitious  one  was  not  sufficient  for  that  purpose :  for  that,  before  the 
passing  of  the  act,  if  a  landlord  had  brought  an  ejectment  against  his  tenant- 
at-will,  he  would  have  been  defeated,  unless  he  had  shown  that,  before<the 
day  of  the  demise,  the  will  had  been  in  some  manner  determined,  and  the 
tenancy  put  an  end  to.  Right  v.  Beard,  13  East  210;  Doe  v.  Jackson,  1  B. 
&  C.  448. 

This  mode  of  reasoning  is  somewhat  countenanced  by  the  expressions  of 
the  judges  in  Doe  v.  Williams,  5  A.  &  E.  291.  In  that  case  the  ejectment 
was  by  a  mortgagee  against  a  mortgagor  in  possession,  and  the  judges  seem  to 
have  doubted  whether  it  could  be  held  to  fall  within  the  act  at  all.  Now  the 
case  of  a  mortgagor  in  possession  was  not  so  strong  as  that  of  cestui  que 
trust  in  possession  ;  since  the  former  may  be  fairly  contended  to  be,  after 
default,  a  tenant  at  sufferance,  whereas  a  cestui  que  trust  is  almost  always 
tenant-at-will.  The  former  case,  indeed,  is  now  provided  for  by  7  W.  4  and  1 
Viet.  c.  28 ;  but  the  latter  remains  untouched  by  that  statute. 

If  it  should,  in  consequence  of  the  above  considerations,  become  necessary 
to  inquire  on  what  principles,  previous  to  the  3  &  4  W.  4,  c.  27,  cestui  que 
trust  filled  the  character  of  tenant-at-will  to  his  trustee,  that  question  will  be 
found  ably  treated  by  Messrs.  Morley  and  Coote  in  their  note  to  Watkins  on 
Conveyancing,  6th  ed.,  p.  16 ;  and  see  Littleton,  sects.  462,  463,  464. 

The  above  observations  apply  of  course  only  to  cases  where  the  cestui  que 
trust's  possession  is  consistent  with  the  *trust.     Where  it  is  inconsist-   pjj--9 
ent,  no  question,  I  apprehend,  can  arise,  since  no  tenancy  at  will  could   •- 
have  been  implied  even  before  the  statute,  and  the  trustee  would  be  barred 
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either  under  section  2  of  the  recent  act,  or  under  the  statute  of  James  1, 
independently  of  the  recent  act  [provided  the  bar  was  before  the  repeal  of 
that  statute  by  the  Stat.  Law  Kev.  Act  1863]. 

The  case  of  Doe  d.  Jacobs  v.  Phillips,  10  Q.  B.  130,  upon  the  subject  here 
discussed,  was  thought  by  some  to  have  decided  that  the  possession  of  the 
cestui  que  trust  for  twenty  years  without  acknowledgment,  will  bar  the  right 
of  the  trustee,  under  the  second  and  third  sections  of  the  statute;  it  is,  how- 
ever, submitted  that  the  decision  when  examined  does  not  necessarily  involve 
that  proposition.  The  facts  of  the  case  are  thus  stated  in  the  report: — The 
lessor  of  the  plaintiff  claimed  the  premises  which  were  the  subject  of  the 
action,  under  limited  letters  of  administration,  granted  to  him  by  the  arch- 
bishop of  Canterbury,  on  the  14th  of  August  1843,  of  the  goods,  chattels, 
.and  effects  of  one  Holyhead,  deceased,  to  whom  a  satisfied  term  of  500  years 
:in  the  premises  in  question  had  been  assigned,  by  an  indenture  dated  the  7th 
<of  October  1767,  upon  trust  to  attend  the  inheritance,  the  beneficial  interest 
ibeing  vested  in  certain  minors,  on  whose  behalf  the  lessor  of  the  plaintiff 
forought  the  action.  It  was  held  he  could  not  recover. 

Now,  it  will  be  observed,  it  is  not  stated  that  the  cestui  que  trust  was  the 
yarty  in  possession,  whilst  the  statement  that  the  action  was  brought  on 
behalf  of  the  persons  beneficially  interested,  would  rather  seem  to  show  the 
•contrary  ;  and  although  the  argument  seems  to  have  proceeded  on  the  assump- 
tion that  the  possession  was  that  of  the  cestui  que  trust,  (as  the  effect  of  a 
tenancy  at  will  and  its  determination  formed  the  chief  subject  of  contest, 
which  could  scarcely  have  been  in  question  if  any  other  than  the  cestui  que 
trust  had  been  in  possession ;)  still  it  was  conceded  on  all  sides  that  there 
had  been  no  demand  of  possession ;  and  the  view  taken  by  the  court  seems 
to  have  been,  either  that  no  tenancy  at  will  had  ever  existed  under  the  cir- 
cumstances, in  which  ease  the  second  and  third  sections  of  the  statute  would 
be  a  bar,  or  if  a  tenancy  at  will  was  created,  it  had  not  been  determined — 
the  bringing  of  the  action  alone,  without  previous  demand  of  possession  not 
being  sufficient  for  that  purpose. 

jjj 7eo-i  Whilst,  therefore,  there  are  observations  of  the  learned  *judges  in 
J  the  above  case,  which  render  it  questionable  whether  they  considered 
the  case  of  trustee  and  cestui  que  trust  to  be  excluded  from  the  operation  of 
the  third  section  of  the  statute,  yet  it  is  submitted  that  the  court  never 
intended  to  decide,  nor  in  fact  decided,  that  the  mere  possession  of  the  cestui 
que  trust  for  twenty  years  will  bar  the  right  of  the  trustee,  and  upon  the 
case  being  afterwards  cited  in  Garrard,  demandant,  v.  Tuck,  tenant,  8  C.  B. 
231.  the  Lord  Chief  Justice,  in  delivering  the  judgment  of  the  court,  ob- 
served, "  The  facts  of  that  case  (Doe  v.  Phillips)  are  not  given  in  detail,  so 
that  it  does  not  appear  whether  the  cetteux  que  trust  in  that  case  had  been  in 
possession  of  the  lands  within  twenty  years,  or  indeed  that  they  had  ever 
been  in  possession.  In  the  absence  of  more  information  than  we  possess 
regarding  that  case  we  do  not  look  upon  it  as  binding  us."  And,  accordingly, 
in  Garrard  v.  Tuck,  it  was  expressly  decided  that  the  third  section  of  the 
statute  did  not  apply  to  the  case  of  a  cestui  que  trust  holding  the  possession 
of  lands  under  the  trustee,  "the  general  object  of  the  statute"  being  u  to 
settle  the  rights  of  persons  adversely  litigating  with  each  other;  not  to  deal 
with  cases  like  that  of  trustee  and  cestui  que  trust  where,  though  there  are 
two  parties,  there  is  but  one  single  interest — that  of  the  person  beneficially 
entitled." 

The  court,  therefore,  held  that  a  cestui  que  trust  who  is  let  into  possession 
of  the  trust  estate  by  the  trustee  becomes  his  tenant-at-will,  and  the  right 
of  entry  under  the  second  section  of  the  statute  accrues  only  on  the  deterini- 


NEPEAN   V.  DOE,  ETC.  693 

nation  of  such  tenancy  at  will.     [The  case  of  Garrard  v.  Tuck  was  followed 
with  approval  in  Drummond  v.  Sant,  L.  R  ,  6  Q.  B.  763.] 

But  this  doctrine  only  applies  where  the  cestui  que  trust  is  the  actual  oc- 
cupant— where  therefore  a  plaintiff  had  been  let  into  possession  of  the  trust 
estate  by  the  cestui  que  trust  and  retained  it  for  more  than  twenty  years 
without  payment  of  rent  to,  or  acknowledgment  of  title  in,  anyone,  it 
was  held  he  could  recover  in  ejectment  against  the  heir-at-law  of  the 
trustee,  who  had  turned  him  out  of  possession.  Melling  v.  Leek,  16  C.  B. 
652. 

To  cases  in  which  the  cestui  que  trust  is  in  possession  under  an  implied 
trust,  the  observations  on  the  wording  of  the  third  section  will  for  the  most 
part  prove  inapplicable.  But  those  upon  the  provisions  of  the  second  and 
seventh  sections  will  apply. 

*Mr.  J.  Patteson,  however,  with  the  assent  of  Mr.  J.Cresswell,  has,  pfcyfyi 
since  the  above  was  written,  ruled  at  Nisi  Prius  that  the  proviso  in  •- 
the  seventh  section  only  applies  to  express  trusts,  an  opinion  in  which  the 
Court  of  Common  Pleas  seems  to  have  coincided,  see  Doe  d.  Stanway  v.  Rock, 
1  C.  &  M.  549,  4  M.  &  Gr.  30.  The  point  does  not,  however,  seern  to  have 
been  much  discussed,  and  perhaps  did  not  very  clearly  arise.  [See  the  case 
commented  upon  in  the  judgment  in  Drummond  v.  Sant,  ubi  sup.,  where 
the  proviso  was  held  to  apply  in  the  case  of  an  occupation  under  articles  of 
agreement  for  a  lease  for  99  years  as  an  actual  and  direct  trust.]  And,  con- 
sidering its  nicety  and  importance,  the  point  can  hardly  be  considered  settlad 
by  Doe  v.  Rock  ;  and  although  in  Gagrard  v.  Tuck,  already  adverted  to,  the 
case  was  one  where  the  trust  was  expressly  declared,  yet  much  of  the  reason- 
ing in  the  judgment  may  perhaps  be  thought  applicable  to  cases  of  implied 
trusts. 

To  put  an  instance  or  two  of  implied  trust :  A.  purchases  land  with  his  own 
money,  and  takes  the  conveyance  in  the  name  of  B.,  a  stranger,  who  there- 
upon becomes,  by  implication,  a  trustee  fof  A,  Anon.,  2  Vent.  361,  1  Vern. 
109;  Lamplugh  v.  Lamplugh,  1  P.  Wms.  111.  A.  enters  into  possession; 
he  was  certainly  before  the  act  tenant-at-will  to  B.,  and  the  proviso  at  the 
end  of  the  seventh  section  (save  quatenus  the  purpose  of  that  section)  leaves 
him  so. 

Again  :  A.  enters  into  a  contract  to  purchase  land  from  B.,  who  thereupon 
becomes,  by  implication,  a  trustee  for  A.'s  benefit.  Ripley  v.  Waterworth,  7 
Ves.  425.  A.  enters,  and,  before  the  statute,  was  tenant-at-will  to  B. ;  and 
the  proviso  at  the  end  of  the  seventh  section  (except  so  far  as  the  purpose  of 
that  section  extends)  seems  to  leave  him  so. 

Now,  in  these  cases  of  implied  trust,  also,  if  the  cestui  que  trust  be  indeed  a 
tenant-at-will  (and  if  the  case  can  be  considered  as  omitted  from  the  proviso 
in  the  seventh  section),  the  question  is,  whether  some  determination  of  the 
will  must  not  take  place  before  the  trustee's  right  accrues  within  the  mean- 
ing of  the  second  section.  The  right  to  enter,  mentioned  in  that  section  is 
nowhere  defined,  save  in  those  subsequent  sections  within  which  the  present 
case  does  not  fall.  Must  it  not,  then,  in  other  cases,  mean  what  it  meant 
before  the  3  &  4  W.  4,  c.  27,  namely,  a  right  to  bring  ejectment?  and  if  so, 
are  not  Right  v.  Beard  and  Doe  v.  Jackson  applicable. 

Assuming,  however,  that  the   opinion   of  Patteson    and    Cresswell,  JJ.,  in 
Doe   d.  Stanway  v.  Rock,   should  ultimately   *prevail,    the   case   of  a   r**^- 
cestui  que  trust  in  possession  under  an  implied  trust  would  fall  within    "-   ' 
the  early  part  of  the  seventh  section,  and  be  governed  by  the  same  principles 
as  that  of  an  ordinary  tenant-at-will. 

The  case  of  Doe  d.  Stanway  v.  Rock,  4  M.&  Gr.  30,  was   as  follows:  W. 
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agreed  to  purchase  a  plot  of  ground  from  F.  &  S.  •  He  took  possession  of  it, 
and  afterwards  assigned  his  equitable  right  to  B..  who  allowed  him  to  remain 
in  possession  till  his  death.  He  devised  all  his  property  to  his  widow,  who 
occupied  till  her  death,  and  devised  her  property  to  persons,  against  one  of 
whom  the  representative  of  B.,  having  obtained  a  conveyance  of  the  legal 
estate,  brought  an  ejectment  more  than  twenty  years  after  the  death  of  W. 
There  was  no  proof  of  payment  of  rent  by  W.;  there  was  some  evidence  of 
an  acknowledgment  by  his  widow,  but  the  jury  found  that  she  did  not  be- 
come tenant  to  F.  &  S.  It  was  held  that  the  lessor  of  the  plaintiff  was 
barred  It  certainly  was  laid  down  in  that  case  that  an  implied  trust  did  not 
fall  within  the  proviso  at  the  end  of  the  seventh  section.  It  does  not,  how- 
ever, seem  to  have  been  a  question  necessarily  involved  in  the  case ;  for 
although  F.  &  S.  were  at  first  seised  in  trust  for  W.,  they  ceased  to  be  so  on 
the  assignment  of  the  equitable  right  to  B.,  and  more  than  twenty  years  had 
elapsed  after  that  event  before  the  commencement  of  the  action,  during 
which  twenty  years  W.  and.  his  widow  were  in  possession,  but  not  as  cestui 
que  trusts. 

Next,  when  the  trustee  is  in  possession,  no  question,  it  is  manifest,  can 
arise  at  law,  the  legal  estate  being  vested  in  him.  Readers  desirous  of  con- 
sidering how  the  matter  stands  in  equity,  may  consult  the  twenty-fourth, 
twenty-fifth,  twenty-sixth  and  twenty-seventh  sections,  and  the  case  of  Salter 
v.  Cavanagh,  1  Dru.  A:  Walsh  668;  Young  v.  Lord  Waterpark,  13  Sim.  ^04  ; 
Burroughs  v.  McCreight,  1  Jones  &  Lat.  l>~<).  tvmp.  Sugden;  The  Commis- 
sioners of  Charities  v.  Wybrants,  2  Jones  &  Lat.  182,  temp.  Sugden  ;  Law 
v.  Bagwell,  4  Dru.  &  War.  40S  •  Attorney  General  v.  Flint,  4  Hare  147. 
[Locking  v.  Parker,  L.  R.,  8  Ch,  80,  42  L.  J.  Ch.  257  ;  Yardley  v.  Holland, 
L.  R.,  20  Eq.  428. 

It  was  provided  by  sect.  25  of  the  act  that  "  when  any  land  or  rent  shall 
be  vested  in  a  trustee  upon  any  express  trusts"  (as  to  which  words  see  Daw- 
kins  v.  Penrhyn,  6  Ch.  D.  318,  affirmed  in  Dom.  Proc.,  27  W.  R.  173),  "  the 
right  of  the  cestui  que  trust,  or  any  person  claiming  through  him,  to  sue  the 
*ir-p-i  trustee,  or  any  one  claiming  through  him,  to  *recover  the  land  or  rent 
-^  is  to  be  deemed  to  have  first  accrued  at  the  time  at  which  such  land 
or  rent  shall  have  been  conveyed  to  a  purchaser  for  valuable  consideration, 
and  is  then  to  be  deemed  to  have  accrued  only  as  against  the  purchaser,  and 
anyone  claiming  through  him ;  and  by  sect.  24,  that  no  person  claiming  any 
land  or  rent  in  equity  shall  bring  any  suit  to  recover  the  same  after  the 
time  during  which  he  might  have  made  an  entry  or  distress,  or  brought  an 
action  to  recover  the  same,  if  he  had  been  entitled  at  law."  In  the  College 
of  St.  Mary  Magdalen  v.  The  Attorney-General,  6  H.  of  L.  Cases  189,  the 
effect  of  these  sections  was  considered.  The  facts  were  shortly  as  follows  : 
Lands  belonging  to  two  parishes  had  been  placed  by  a  statute  under  the 
management  of  the  rectors  and  churchwardens,  who,  with  the  consent  of  the 
vestries,  were  empowered  to  grant  leases.  In  1790  the  rectors  and  church- 
wardens, carrying  out  an  arrangement,  the  fairness  of  which  was  not  at  the 
time  in  any  way  objected  to,  leased  the  lands  to  Magdalen  College  forever, 
subject  to  a  fixed  rent-charge.  The  leases  were  enrolled,  and  the  college  was 
built  on  and  improved  the  demised  property.  In  1852  an  information  was 
filed  by  the  attorney-general  on  behalf  of  the  inhabitants  of  the  two  parishes, 
praying  that  the  leases  might  be  cancelled.  The  House  of  Lords,  however, 
upheld  the  leases,  being  of  opinion  that  the  poor  of  the  two  parishes  must 
be  deemed  to  be  the  real  plaintiffs  (the  attorney-general  having  no  independent 
rights  in  the  matter),  and  that  they  were  in  the  situation  of  cestui  que  trusts; 
that  sect.  24  of  the  statute  applied  to  such  a  suit,  and  barred  the  equitable 
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remedy  against  the  college,  who  were  purchasers  for  value,  although  sect.  25 
might  save  the  rights  of  the  cestui  que  trusts  against  those  standing  to  theui 
in  the  position  of  trustees.  See  also  Lord  St.  Leonards'  Vend.  &  Pur. 
(13th  ed.)  402,  and  his  Handy  Book  of  Real  Property  Law  (7th  ed.) 
217. 

vSect.  40  of  the  statute  provides  that  no  action  or  suit  shall  be  brought 
fco  recover  any  money  charged  upon  any  land  or  rent,  but  within  twenty  (from 
1st  January  1879,  altered  to  twelve)  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person  capable  of  giving  a  dis- 
charge for  or  release  of  the  same,  unless  there  shall  have  been  a  payment  or 
signed  acknowledgment  of  the  right,  in  which  case  the  proceedings  must  be 
taken  within  twenty  (or  since  1st  Jan.  1879,  twelve)  years  of  the  payment  or 
acknowledgment. 

^Burrows  v.  Grore,  6  H.  of  L.  Cases  907,  is  an  important  decision  upon 
this  section  and  sect.  25.  In  this  case,  which  was  an  appeal  from  Ireland, 
the  question  arose  as  to  whether  a  trust  of  a  charge  upon  land  ought  to  be  dealt 
with,  so  far  as  relates  to  the  statute,  in  the  same  way  as  if  it  had  been  a  trust 
with  regard  to  the  land  itself.  The  House  was  of  opinion  that  an  express 
trust  of  a  charge  upon  land  was,  according  to  the  true  construction  of  the 
act,  as  much  saved  from  its  operation  by  sect.  25  as  an  express  trust  of  the 
land  itself.  "  The  statute  of  limitations,"  said  Lord  St.  Leonards,  "  is  very 
singularly  framed  with  regard  to  matters  of  this  nature,  for  in  the  earlier 
sections  it  only  provides  tor  trusts  which  affect  the  land  or  rent.  But  take 
land  only  ;  it  bars  the  claim  to  land.  But  when  you  come  to  sect.  40,  and  so 
on,  as  to  charges  upon  laud,  you  have  then  no  corresponding  section  with 
regard  to  trusts  as  to  such  charges.  *  *  *  There  is  always  a  difficulty  in 
applying  the  statute  when  you  come  to  trusts,  not  with  regard  to  land  itself, 
bat  with  regard  to  charges  upon  lan-d  ;  but,  however,  I  consider  it  perfectly 
settled,  and  rightly  settled,  that  the  construction  is  the  same  as  to  charges  in 
either  case.  The  old  rule  prevails:  I  think  it  is  perfectly  settled  that  the 
effect  of  a  charge  of  this  nature,  to  be  raised  by  express  trust,  falls  within 
the  saving  as  much  as  if  the  express  trust  had  been  applied,  not  to  charges 
upon  the  land,  but  to  the  land  itself."  In  this  case,  however,  Lord  Wensley- 
dale  differed  from  the  other  lords,  thinking  that,  on  the  facts  of  the  case,  no 
trust  of  such  a  nature  as  to  prevent  the  operation  of  the  statute  of  limita- 
tions, could  be  deemed  to  exist. 

By  the  Act  of  1874,  however,  (37  &  38  Viet.  c.  57,  s.  10),  the  above  rule 
is  altered  from  the  date  (1st  January  1879)  when  that  Act  came  into  force. 
That  section  provides  that  "  after  the  commencement  of  the  Act  no  action, 
suit,  or  other  proceeding  shall  be  brought  to  recover  any  sum  of  money  or 
legacy  charged  upon  or  payable  out  of  any  land  or  rents  at  law  or  in  equity, 
and  secured  by  an  express  trust,  or  to  recover  any  arrears  of  rent  or  of  interest 
in  respect  of  any  sum  of  money  or  legacy  so  charged  or  payable  and  so 
secured,  or  any  damages  in  respect  of  such  arrears  except  within  the  time 
within  which  the  same  would  be  recoverable  if  there  were  not  any  such 
trust." 

By  sect.  26  of  3  &  4  Wm.  4,  c.  27,  in  cases  of  concealed  fraud,  the  right  of  the 
cestui  que  trust  is  to  be  deemed  to  *have  first  accrued  at  the  time  at  T^-KQ 
which  such  fraud  shall,  or  with  reasonable  diligence  might,  have  been  ^ 
first  known  ;  but  no  owner  of  lands  or  rents  can,  under  this  provision,  have 
a  suit  in  equity  for  the  recovery  of  them,  or  for  setting  aside  any  conveyance 
of  them,  on  account  of  fraud,  against  any  bona  fide  purchaser  for  valuable 
consideration  who  has  not  assisted  in  the  commission  of  the  fraud,  and,  who 
"at  the  time  when  he  made  the  purchase,  did  not  know  and  had  no  reason  to 


696  SMITH'S  LEADING  CASES. 

believe  that  any  such  fraud  had  been  committed.  See  Lewis  v.  Thomas.  3 
Hare  26  ;  Sturgis  v  Morse,  24  Beav.  541  ;  Manby  v.  Bewicke,  3  Kay  &  J. 
342;  Chethaui  v.  Hoare,  L.  R.,  9  Eq.  571 ;  39  L  J.  Chan.  376;  Vane  v. 
Vane,  L.  R.,  8  Chan.  383  ;  42  L.  J.  Chan.  299  ;  and  Sugd.  Vend.  &  Pur. 
(13th  ed.)  402. 

Sec  also  as  to  the  application  of  the  act  in  equity  in  cases  of  trust  and 
analogous  cases.  In  Re  Scott,  8  Irish  Chan.  Rep.  316;  Knight  v.  Bowyer,  2 
De  G.  &  J.  421 ;  Sturgis  v.  Morse,  3  De  G.  &  J.  1  ;  Gyles  v.  Gyles,  9  Iriri 
Chan.  Rep.  135;  Moore  v.  Petchell,  22  Beav.  172;  the  judgment  of  the 
Lord  Chancellor  in  Malone  v.  O'Connor,  6  Irish  Chan.  Rep.  459;  Lewis  v. 
Buncombe,  30  L.  J.  Chan.  732  ;  Dickinson  v.  Teasdale,  32  L.  J.  Chan.  37  ; 
Proud  v.  Proud,  Id.  125;  Mason  v.  Broadbent,  33  Beav.  296  ;  and  Mills 
v.  Borthwick,  35  L.  J.  Chan.  31 ;  Knox  v.  Gye,  L.  R.,  5  H.  L.  656,  42  L.  J. 
Ch.  234. 

The  possession  of  trustees  having  the  legal  title  cannot  be.  in  equity,  adverse 
to  their  true  cestuis  que  trust;  and  the  fact  that  for  upwards  of  twenty  years 
they  have  treated  the  land  as  belonging  to  another  person  than  the  cestuis  que 
trust,  does  not  operate  as  a  bar  under  the  statute.  Lister  v.  Pickford,  34  L. 
J.  Chan.  582. 

The  24th  sect,  only  bars  equitable  rights  so  far  as  they  would  have  been 
barred  had  they  been  legal  rights.  Archbold  v.  Scully,  9  H.  of  Lords  C. 
360.] 

Having  made  a  few  observations  on  the  applicability  of  the  general  enact- 
ments of  the  statute  to  the  cases  of  persons  occupying  particular  characters, 
it  seerns  right  to  say  a  few  words  upon  those  ca.-t •>  in  which  their  operation 
is  excluded  by  some  provision  contained  in  the  statute  itself  [though  it  may 
be  premised  that  mere  ignorance  on  the  part  of  thr  per>i»ii  barred  of  his  rights 
not  prevent  the  operation  of  the  statute.  J)a\vkins  v.  Penrhyn,  6  Ch. 
D.  318.] 

jjj.-q.  The  first  of  these  [cases]  is  where  an  acknowledgment  in  *writing 
-1  has  been  given  under  the  fourteenth  section;  which  enacts,  "  That 
when  any  acknowledgment  of  the  title  of  the  person  entitled  to  any  land  or 
rent  shall  have  been  given  to  him  or  his  agent  in  writing  signed  by  the  person 
in  possession  or  iu  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such 
rent,  then  such  possession  or  receipt  of  or  by  the  person  by  whom  such 
acknowledgment  shall  have  been  given  shall  be  deemed,  according  to  the 
meaning  of  this  act,  to  have  been  the  possession  or  receipt  of  or  by  the  per- 
son to  whom  or  to  whose  agent  such  acknowledgment  shall  have  been  given 
at  the  time  of  giving  the  same,  and  the  right  of  such  last-mentioned  person, 
or  any  person  claiming  through  him,  to  make  an  entry  or  distress  or  bring 
an  action  to  recover  such  land  or  rent  shall  be  deemed  to  have  first  accrued 
at  and  not  before  the  time  at  which  such  acknowledgment  or  the  last  of  such 
acknowledgments,  if  more  than  one,  was  given." 

Whether  a  particular  writing  amount  to  an  acknowledgment  within  the 
meaning  of  this  section  is  a  question  for  the  judge,  not  for  the  jury,  Doe  d. 
Curzon  v.  Edmonds,  6  M.  &  W.  295,  where  Mr.  J.  Coleridge  thought  at  N. 
P.,  and  his  opinion  was  afterwards  confirmed  by  the  Court  of  Exchequer, 
that  an  offer  to  take  a  lease  of  the  premises  made  by  a  person  who  at  tho 
same  time  stated  that  he  was  of  opinion  he  could  himself  establish  a  legal 
title  to  them  was  not,  if  not  accepted,  an  acknowledgment  within  the  mean- 
ing of  this  section.  And  see  Hobson  v.  Bray,  13  Ir.  L.  R.  286.  In  Fursdcn 
v.  Clogg,  10  M.  &  VV.  572,  the  defendant,  in  answer  to  an  application  by  the 
plaintiff's  attorney  for  rent,  after  stating  u  that  he  was  involved  in  law  from 
1805  to  1816  concerning  the  land,  which  had  given  him  great  trouble  and 


NEPEAN  V.  DOE,  ETC.  697 

expense,  and  with  respect  to  the  expense,  it  was  reasonable  that  the  lords  of 
the  fee  should  make  him  some  recompense  accordingly;"  and  that  •'  it  ap- 
peared reasonable  that  the  plaintiff  should  vindicate  his  right  to  the  land," 
said  that  the  writer  begged  "  compassion,  mercy,  pity,  and  recompense  in  a 
satisfactory  manner."  This  was  held  a  sufficient  acknowledgment ;  and  see 
The  Incorporated  Society  v.  Richards,  1  Dru.  &  War.  291,  Cas  temp  Sugden  : 
Hill  v.  Stowell,  2  Ir.  L.  II.  802,  and  The  Corporation  of  Dublin  v.  Judi;e,  11 
Ir.  L.  R.  8,  where  it  was  held  that  an  unaccepted  proposal  for  a  lease  signed 
by  a  third  person  by  the  desire,  and  in  the  presence  of,  the  defendant  who 
was  unable  to  write,  was  sufficient. 

*The  fifteenth  section  enacts,  "  That  when  no  such  acknowledgment 
as  aforesaid  shall  have  been  given  before  the  passing  of  this  act,  and 
the  possession  or  receipt  of  the  profits  of  the  land,  or  the  receipt  of  the  rent, 
shall  not  at  the  time  of  the  passing  of  this  act  have  been  adverse  to  the  right 
or  title  of  the  person  claiming  to  be  entitled  thereto,  then  such  person,  or  the 
person  claiming  through  him,  may,  notwithstanding  the  period  of  twenty 
years  hereinbefore  limited  shall  have  expired,  make  an  entry  or  distress  or 
bring  an  action  to  recover  such  land  or  interest  at  any  time  within  five  years 
next  after  the  passing  of  this  act  "  The  Queen's  Bench  has  held  the  effect 
of  this  section  to  be  to  render  a  devise  made  by  such  person  within  the  five 
years  valid.  Culley  v.  Doe  d.  Taylerson,  11  A.  &  E.  1008.  The  word  "  in- 
terest" is  used  in  this  section  by  mistake  for  "rent,"  which  does  not  mean 
rent  reserved  on  a  lease,  Doe  d.  Angell  v.  Angell,  9  Q.  B.  328,  15  L.  J.  Q.  B 
202,  where  the  receipt  of  the  rent,  being  a  rent-service  and  therefore  not 
within  the  statute,  was  held  not  to  be  adverse.  See  the  facts,  ante,  p.  *742  ; 
see  also  Incorporated  Society  v.  Richards,  1  Dru  &  War.  289,  Cas.  temp. 
Sugden. 

It  has  been  laid  down  in  an  action  of  replevin,  that  to  bring  a  case  within 
the  fifteenth  section,  the  absence  of  an  acknowledgment  ought  to  be  pleaded; 
James  v.  Salter,  2  Bing.  N.  C.  513;  and  see  the  pleadings  on  that  section  in 
Holmes  v.  Newlands,  3  Q.  B.  682. 

Other  exceptions  are  contained  in  section  16  [repealed,  but  re-enacted,  with 
an  alteration  of  the  periods  therein,  by  37  &  38  Viet.  c.  57.  It],  enacts : — 
*'  That  if  at  any  time  at  which  the  right  of  any  person  to  make  an  entry  or 
distress  or  bring  an  action  to  recover  any  land  or  rent  shall  have  first  accrued 
as  aforesaid,  such  person  shall  have  been  under  any  of  the  disabilities  herein- 
after mentioned  (that  is  to  say),  infancy,  coverture,  idiocy,  lunacy,  unsound- 
ness  of  mind,  or  absence  beyond  seas,  then  such  person,  or  the  person  claiming 
through  him,  may,  notwithstanding  the  period  of  twenty  years  hereinbefore 
limited  shall  have  expired,  make  an  entry  or  distress  or  bring  an  action  to 
recover  such  land  or  rent  at  any  time  within  ten  years  next  after  the  time  at 
which  the  person  to  whom  such  right  shall  first  have  accrued  as  aforesaid 
shall  have  ceased  to  be  under  any  such  disability  or  shall  have  died  (which 
shall  have  first  happened)."  See  Goodall  v.  Skerratt,  ante,  p.  *730. 

[*In  Borrows  v.  Ellison,  L.  R.,  6  Ex.  128,  40  L.  J.  Ex.  131,  it  was 
held  that  successive  overlapping  disabilities  had  the  same  effect  as  a 
continuous  disability  in  preventing  the  statute  from  running. 

By  37  &  38  Viet.  c.  57,  ss.  3,  4,  and  9  from  the  commencement  of  that 
act,  1  Jan.  1879,  absence  beyond  seas  is  no  longer  to  be  a  disability,  and  sect. 
16  of  3  &  4  Wui.  4,  c.  27,  is  repealed,  the  substituted  section  of  the  new  act 
being  altered  so  as  to  conform  to  the  new  periods  of  limitation  to  be  established 
by  the  new  act. 

In  Thomas  v.  Thomas,  2  Kay  &  J.  79,  25  L.  J.  Chan.  159,  V.-C.  Wood 
held  that  an  entry  by  a  father  during  the  minority  of  his  child  was  prima 
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facie  an  entry  on  behalf  of  the  child  as  his  natural  guardian,  so  as  to  render 
the  father's  possession  that  of  the  child  ;  and  the  same  principle  was  applied 
by  V.  C.  Stuart  in  Pelley  v.  Bascombe,  33  L.  J.  Chan.  100,  where  the  execu 
tor  of  an  intestate  as  to  realty  entered  and  continued  in  receipt  of  the  rents 
for  more  than  twenty  years,  and  applied  the  rents  to  the  keeping  down  of  tin- 
interest  of  a  mortgage  on  the  estate,  the  heir  being  a  niece  of  the  executor, 
and  at  the  time  of  his  entry,  an  infant.  But  these  cases  belong  to  the  ques- 
tion, who  is  in  possession. 

It  may  be  observed  that  the  possession  of  an  agent  is  the  possession  of  his 
principal,  and  bars  the  title  even  of  the  agent  himself.  Williams  v.  Pott,  L. 
R.,  12  Eq.  149,  49  L.  J.  Ch.  775.  See  also  Ward  v.  Carttar,  L.  R.,  1  Eq. 
29.] 

The  provisions  of  sect.  16  are,  however,  qualified  in  the  following  manner 
by  sections  17,  18  and  19,  which  enact: — Sect.  17. — "  That  no  entry,  distress 
or  action  shall  be  made  or  brought  by  any  person  who,  at  the  time  at  which 
his  right  to  make  an  entry  or  distress  or  to  bring  an  action  to  recover  anv 
land  or  rent  shall  have  first  accrued,  shall  be  under  any  of  the  disabilities 
hereinbefore  mentioned,  or  by  any  person  claiming  through  him  ;  but  within 
forty  years  next  after  the  time  at  which  such  right  shall  have  first  accrued, 
although  the  person  under  disability  at  such  time  may  have  remained  under 
one  or  more  of  such  disabilities  during  the  whole  of  such  forty  years,  or  al- 
though the  term  of  ten  years  from  the  time  at  which  he  shall  have  ceased  to 
be  under  any  such  disability,  or  have  died,  shall  not  have  expired." 

[By  37  &  38  Viet.  c.  57  this  section    is  repealed  from   the  1st  Jan.  1879 


*7<>'2] 


and  by  the  corresponding  section    of  "that  act  (s.  5),  the  period    of 


thirty  years  is  substituted  for  forty,  and  six  years  for  ten,  and  in  the 
following  section  (s.  18),  the  period  of  twelve  years  is  substituted  for  twenty, 
and  six  for  ten.] 

Sect.  18. — ;'  That  when  any  person  shall  be  under  any  of  the  disabilities 
hereinbefore  mentioned  at  the  time  at  which  his  right  to  make  an  entry  or 
distress  or  to  bring  an  action  to  recover  any  land  or  rent  shall  have  first  ac- 
crued, and  shall  depart  this  life  without  having  ceased  to  be  under  any  such 
disability,  no  time  to  make  an  entry  or  distress,  or  to  bring  an  action  to 
recover  such  land  or  rent  beyond  the  said  period  of  twenty  years  next  after 
the  right  of  such  person  to  make  an  entry  or  distress  or  to  bring  an  action  to 
recover  such  land  or  rent  shall  have  first  accrued,  or  the  said  period  of  ten 
years  next  after  the  time  at  which  such  person  shall  have  died,  shall  be 
allowed  by  reason  of  any  disability  of  any  other  person." 

Sect.  19. — "  That  no  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  nor  the  Islands  of  Man,-  Guernsey,  Jersey,  Alderney,  or  Sark.  nor 
any  island  adjacent  to  any  of  them  (being  part  of  the  dominions  of  his  Ma- 
jesty) shall  be  deemed  to  be  beyond  seas,  within  the  meaning  of  this  act." 
As  to  which  see  Ex  parte  Hassell,  3  You.  &  Coll.  617,  [and  37  &  38  Viet.  c. 
57,  ss.  4,  9,  whereby  the  being  beyond  seas  is  no  longer  a  ground  of  disa- 
bility since  1st  January  1879  ] 

In  Doe  d.  Corbyn  v.  Bramston,  3  A.  &  E.  63.  there  is  a  decision  upon  these 
sections.  A  female  devisee  in  fee  married  one  Corbyn,  and  after  her  marriage 
removed  from  the  premises,  and  no  act  of  ownership  had  since  been  exercised 
by  her,  or  any  person  claiming  under  her.  The  ejectment  was  brought  more 
than  forty  years  after  the  removal,  but  less  than  five  years  after  the  3  &  4 
W.  c.  27.  The  lessor  of  the  plaintiff  was  the  devisee's  heir-at-law.  The 
court  held  that  he  was  barred  by  section  17.  There  is,  however,  a  considera- 
tion which  does  not  seem  to  have  been  pressed  in  Doe  v.  Bramston,  and 
which  :s  not  adverted  to  in  the  judgment  in  the  case  ;  namely,  that  the  words 


NEPEAN   V.  DOE,  ETC.  699 

of  the  seventeenth  section  are  prospective.  They  are:  "  That  no  entry,  distress, 
or  action  shall  be  made  or  brought  by  any  person  who  at  the  time  at  which 
his  right  to  make  an  entry  or  distress  or  to  bring  an  action  to  recover  any 
land  or  rent  shall  have  first  accrued  shall  be  under  any  of  the  disabilities 
hereinbefore  mentioned,  or  by  any  person  claiming  through  *him,  but  r^-^o 
within  forty  years,"  <fcc.  Now,  it  will  be  observed,  that  in  the  six-  L 
teenth  section  that  the  words  are  retrospective  ;  namely,  *'  that  if  at  the  time 
at  which  the  right  first  accrued  as  aforesaid,  such  person  shall  have  been 
under  any  of  the  disabilities,"  &c.  So  are  the  words  of  the  second — so  are 
the  words  of  the  third — so  are  the  words  of  the  fifteenth  section.  So  that 
the  legislature  seems  to  have  been  alive  to  the  distinction  between  words  pro- 
spective and  retrospective  ;  and  as  that  point  was  not  under  the  consideration 
of  the  court  in  Doe  v.  Bramston,  it  will,  perhaps,  notwithstanding  that  deci- 
sion, be  still  permitted  to  a  party  to  contend  that  the  seventeenth  section 
only  applies  to  disabilities  subsequent  to  the  3  &  4  W.  4,  c.  27 ;  the  point, 
however,  was  not  taken  in  Jumpsen  v.  Pitchers,  13  Sim.  327.  See  as  to  the 
effect  of  the  word  shall  in  rendering  an  enactment  prospective,  Burns  v.  Car- 
valho,  1  A.  &  E.  986  :  [and  see  Pardo  v.  Bingham,  L.  R.,  4  Ch.  735  ] 

It  may  be  further  observed,  that  there  are  other  sections  in  this  statute  in 
which  prospective  words  have  been  inserted.  Thus,  in  the  twenty-third  sec- 
tion there  are  prospective  words,  viz. — that  where  a  tenant  in  tail  shall  have 
made  an  assurance  "  which  shall  not  operate  to  bar  an  estate  or  estates,  to 
take  effect  after  or  in  defeasance  of  his  estate  tail,  and  any  person  shall,  by 
virtue  of  such  assurance  at  the  time  of  the  execution  thereof,  or  at  any  time 
afterwards,  be  in  possession,"  &c.,  "  such  assurance  shall  be  and  be  deemed 
to  have  been  effectual/'  &c. 

The  author  of  this  note  has  been  informed  that  several  gentlemen  of  high 
professional  eminence  have  expressed  their  opinion  that  the  above  section 
(notwithstanding  that  it  contains  some  retrospective  words)  is  prospective 
(see  2  Sugd.  Vend.  &  Pur.  (llth  ed.)  p.  633),  and  that  it  is  or  was  in  con- 
templation to  introduce  a  bill  for  the  purpose  of  giving  it  a  retrospective 
effect.  Now,  if  the  twenty-third  section  be  prospective,  it  will  be  difficult  to 
contend  that  the  seventeenth  is  retrospective. 

The  consequence  of  holding  the  seventeenth  section  prospective  would  be, 
that  a  discontinuance  of  possession  for  any  length  of  time  previous  to  the  3 
&  4  W.  4,  c.  27,  would  not  operate  or  assist  in  operating  as  a  bar,  provided  that 
the  person  or  persons  entitled  had  been  during  such  time  under  disability. 
Such  a  case,  it  will  be  perceived,  might  easily  arise  even  now,  and  therefore 
it  is  that  so  much  space  has  been  attributed  to  the  discussion  of  the  precise 
effect  of  *Doe  v.  Bramston,  on  the  construction  of  the  seventeenth  r*-  M 
section.  Some  other  consequences,  flowing  from  that  decision,  are  *- 
commented  upon  by  Sir  B.  Sugden  in  the  edition  [referred  to  above]  of  his 
treatise  on  Vendors  and  Purchasers. 

There  is  another  exception  contained  in  section  thirty-eight,  which  pre- 
serves the  right  to  bring  a  real  action  to  certain  persons  whose  right  of  entry 
had,  on  the  1st  June  1835,  been  taken  away  ;  but  only  preserves  it  during 
the  period  for  which  their  right  of  entry,  had  it  not  been  so  taken  away, 
would  have  continued.  This  section  is  now  probably,  for  all  purposes,  of  no 
effect. 

The  reader  will  remember  that  before  the  3  &  4  VV.  4,  c.  27,  a  right  of 
entry  might  have  been  taken  away,  not  only  by  the  lapse  of  twenty  years, 
bringing  the  case  within  the  provisions  of  stat.  21  Jac.  1,  but  also  by  a  de- 
scent cast  by  a  lineal  warranty  with,  or  a  collateral  warranty  without,  assets, 
or  by  a  discontinuance.  Now,  it  was  possible  that,  in  some  one  of  these 
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modes,  the  right  of  entry  might  have  been  gone  before  the  enactment  of  stat. 
3  &  4  W.  4,  c.  27,  though  less  than  twenty  years  might  have  elapsed  since 
the  accrual  of  the  title  ;  and  then,  that  statute  having  abolished  the  real 
actions  applicable  to  such  a  case,  the  estate  would  have  been  lost  by  an 
adverse  possession  of  less  than  twenty  years,  had  it  not  been  for  the  last- 
mentioned  section,  which  enacts  :  "  That  when,  on  the  said  1st  day  of  June 
1835,  any  person  whose  right  of  entry  to  any  laud  shall  have  been  taken 
away  by  any  descent  cast,  discontinuance,  or  warranty,  might  maintain  any 
such  writ  or  action  as  aforesaid  (i.  e.  reul  action),  in  respect  of  such  land, 
such  writ  or  action  may  be  brought  after  the  said  1st  day  of  June  1835,  but 
only  within  the  period  during  which,  by  virtue  of  the  provisions  of  this  Act, 
an  entry  might  have  been  made  upon  the  same  land  by  the  person  bringing 
such  writ  or  action,  if  his  right  of  entry  had  not  been  so  taken  away."  See 
Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102;  and  Cannon  v.  Rimington,  aupra,  p. 
729  And  quaere  if  issue  in  tail  claiming  against  the  feoffment  of  Kis  ances- 
tor, when  this  operated  by  way  of  discontinuance,  the  ancestoi  not  dying 
until  after  the  1st  of  June  1835,  be  within  this  saving  clause  ?  See  supra, 
p.  729. 

In  order  to  prevent  the  necessity  of  extending  this  enactu-ent  to  future 

cases,  section  thirty-nine  enacts — u  That  no  descent  cast,  discontinuance,  or 

jjcypt-i   warranty  which    may  happen  *to   be  made  after   the  &aid  31st  day  of 

'   December  1833,  shall   toll   or  defeat  any  right  of  entry  or  action    for 

the  recovery  of  land." 

The  reader  will  have  observed  that  the  remarks  made  in  this  note  are  con- 
fined  altogether  to  the  cases  of  land  [and  charges  upon  land],  although  the 
Act  contains  provisions  applicable  to  other  descriptions  of  property.  It  was 
conceived  that  it  would  have  embarrassed  the  consideration  of  the  principal 
subject,  and  rendered  the  note  (already  an  overgrown  one)  much  too  long, 
had  the  application  of  the  statute  to  those  other  subject-matters  been  dis- 
cussed. It  is  proper,  however,  to  mention  that  the  rents  to  which  sect.  2 
applies,  and  the  right  to  recover  which  is  barred,  after  a  lapse  of  twenty  years, 
arc  not  ivnt-services  reserved  on  leases.  Grant  v.  Ellis.  9  M.  &  W.  113; 
Paget  v.  Foley,  2  Bing.  N  C.  688  ;  Dean  of  Ely  v  Cash,  15  M.  &  W.  617 ; 
Spratt  v  Sherlock,  3  Ir.  C.  L.  R.  69  ;  and  see  the  judgment  in  Doe  d.  Angell 
v.  Angell.  9  Q.  B.  328,  as  to  the  use  of  the  word  "  rent "  in  various  sections 
of  this  statute. 

In  Owen  v.  De  Beauvoir,  16  M.  &  W.  547,  the  Court  of  Exchequer  was 
of  opinion  that  notwithstanding  the  interpretation  clause,  the  word  "  rent" 
in  the  third  section,  would  not  include  heriots.  or  other  similar  rights  which 
become  due  at  uncertain  intervals,  (and  see  Com.  Dig.  tit.  Temps.  (G.  9),) 
or  rents  payable  at  intervals  of  more  than  twenty  years,  as  the  injustice  that 
would  otherwise  arise  would  exclude  such  a  construction — or  that  perhaps 
such  rights  are  not  within  the  statute  at  all  [and  this  view  was  affirmed  in  the 
recent  case  of  Lord  Zouche  v.  Dalbiac,  L.  R.,  10  Exch.  172.  Whether 
heriots  come  within  s.  42,  qu&re,  Id.] 

It  may  also  be  observed  that  the  statute  does  not,  as  is  obvious,  apply  to  an 
action  on  a  collateral  covenant  for  payment  of  a  rent  charged  on  land,  and 
that  the  covenantee  may  therefore  recover  damages  for  the  breach  of  such  a 
covenant,  although  the  right  to  recover  the  rent-charge  is  barred  by  the  Act  j 
Manning  v.  Phelps,  10  Exch.  59. 

There  is  one  decision  upon  the  application  to  rents  which  it  is  necessary  to 
notice,  because  of  its  effect  on  the  construction  of  the  second  and  third  sec- 
tions as  regarding  lands.  The  case  intended  is  James  v  Salter,  2  Bing.  N. 
C.  505,  and  3  Bing.  N.  C.  515.  It  was  an  action  of  replevin.  Avowry — in 
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respect  of  a  rent-charge  devised  by  J.  S.  to  the  defendant,  and  issuing  out  of 
the  locus  in  quo.  Second  plea  *in  bar — that  the  distress  was  not  made  '  ^_  lf, 
within  twenty  years  next  after  the  time  at  which  the  right  to  make  a  L  '  J 
distress  first  accrued  to  the  defendant — traverse  and  issue  joined.  (The 
record  was  in  reality  more  complex ;  but  so  far  as  relates  to  the  present  sub- 
ject, the  above  was  the  effect  of  it.) 

At  the  trial,  it  appeared  that  the  testator  died  on  the  1st  of  May  1805.  It 
was  contended  that  the  avowant  was  barred  by  the  second  section  of  3  &,  4 
W.  4,  c.  27.  And  the  Court  of  Common  Pleas,  upon  a  motion  for  a  new 
trial,  held  that  he  was  not  so  barred. 

The  Lord  Chief  Justice  stated  the  question  to  be  "whether,  within  the 
meaning  of  this  act  of  parliament,  a  party  who  has  never  been  in  the  receipt 
of  an  annuity  granted  more  than  twenty  years  before  he  lays  claim  to  it,  may 
still  distrain  for  the  arrears  of  the  last  twenty  years,  or  whether  the  statute 
operates  under  such  circumstances  as  an  absolute  bar  to  any  claim  at  all." 

His  lordship  said  that,  "  if  we  examine  the  three  different  conditions  ex- 
pressed in  the  third  section,  this  case  cannot  fall  within  either,  unless  it  be 
the  last — '  claims  in  respect  of  an  interest  assured  by  any  instrument,  other 
than  a  will,  by  a  person  being  in  receipt  of  the  profits  of  the  land,  where  no 
person  entitled  under  the  instrument  has  been  in  such  receipt ;'  and  from  this 
bequests  by  will  are  expressly  exempted." 

Mr.  J.  Bosanquet  said,  that  "  there  might  have  been  a  question  under  the 
second  section,whether  the  right  of  action  was  not  barred  by  the  lapse  of  twenty 
years,  but  the  act  does  not  stop  at  the  second  section — it  goes  on  in  the  third 
to  specify  the  occasions  when  a  right  shall  be  deemed  to  have  first  accrued 
within  twenty  years  ]  and  as  the  case  does  not  fall  within  the  three  instances 
specified  in  that  section,  we  think  the  annuitant  was  not  barred." 

The  effect  of  this  decision  would  have  been  to  limit  the  operation  of  the 
second  section  by  the  third ;  so  that  every  case  not  provided  for  by  the  third 
section  would  have  been  taken  out  of  the  operation  of  the  second  section — 
that  is,  out  of  the  operation  of  the  statute  altogether. 

But  this  decision  was  overruled  by  the  same  court  in  James  v.  Salter,  3 
Bing.  N.  C.  545,  which  arose  on  the  same  state  of  facts  set  out,  upon  a  second 
trial  of  the  same  cause,  in  a  special  verdict-  the  court  holding  on  argument, 
that  "  the  case  was  governed  by  the  second  section  of  the  statute, 


*which,  under  the  facts  found  in  the  special  verdict,  affords  a  bar  to 
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all  claim  and  title  to  the  annuity." 

"  That  the  case,"  said  the  Lord  Chief  Justice,  delivering  the  judgment 
of  the  court,  "  must  have  been  governed  by  the  second  section,  if  that  section 
had  stood  alone,  cannot  be  doubted  ;  and  upon  a  more  close  examination  of 
the  third  section,  the  object  and  intent  of  it  seems  to  us  to  be  no  more  than 
this — to  explain  and  give  a  construction  to  the  enactment  contained  in  the 
second  clause  as  to  the  time  at  which  the  right  to  make  a  distress  for  any  rent 
shall  be  deemed  to  have  first  accrued,  in  those  cases  only  in  which  doubt  or 
difficulty  might  occur,  leaving  every  case  which  plainly  falls  within  the  general 
words  of  the  second  section,  but  is  not  included  among  the  instances  given 
by  the  third,  to  be  governed  by  the  operation  of  the  second.  *  *  *  Indeed, 
unless  this  is  held  to  be  the  true  construction,  the  case  which  is  likely  to 
occur,  perhaps  with  the  most  frequency,  viz. — the  devise  of  an  estate  in  pos- 
session in  land  (the  word  particular  has  probably  been  omitted  here  by  the 
reporter)  or  of  an  estate  in  possession  in  a  rent-charge  first  created  by  the 
will — would  be  altogether  unprovided  for  by  the  statute;  for  the  third  class 
of  instances  enumerated  in  section  three,  describes  the  grant  to-  bo  *  by  a 
person  being  in  respect  of  the  same  estate  or  interest  in  the  possession  or 
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receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the  rent;'  a  description 
which  can  neither  apply  to  the  case  of  a  devise  of  a  particular  estate  in  land, 
or  of  a  newly-created  rent;  for  the  devisor  who  has  by  his  will  carved  an 
estate  in  land  out  of  the  estate  whereof  he  was  seised,  can  never  he  said  to 
have  been  possessed  in  respect  of  the  same  estate  or  interest  as  that  claimed 
by  the  devisee :  still  less  can  the  devisor,  who  creates  a  new  rent-charge  by 
his  will,  be  said  to  have  been  in  the  receipt  of  the  rent.  The  case,  therefore, 
under  discussion  not  falling  within  the  third  section,  but  falling  within  the 
clear  and  unambiguous  terms  of  the  second,  we  hold  to  be  governed  thereby  ; 
that  the  claim  and  title  of  the  defendant  Salter  to  the  annuity  is  barred  by 
the  lapse  of  twenty  years  since  his  right  to  distrain  first  accrued  ;  and  that  the 
verdict  upon  the  second  issue  must  be  entered  for  the  plaintiff." 

Some  observations  on  the  effect  of  this  decision  [which  lias  been  recently 
approved  by  the  Court  of  Appeal  in  Gov.  of  Magdalen  Hospital  v.  Knotts,  8 
Ch.  I).  727]  will  be  found  in  2  Sugd.  Vend,  and  I'ur..  llth  edition,  where 
it  is  remarked,  "  that  if  the  criticism  of  the  Common  Pleas  be  correct  in 
*~681  regard  to  the  language  of  the  third  *section,  which  speaks  of  the  same 
'  <->tate  or  interest,  no  case,  although  a  grant  within  that  section,  and 
not  a  will,  would  fall  within  it,  where  a  particular  estate  or  a  rent  was  created 
by  it."  Sir  Edward  Sugden's  own  construction  of  the  third  section  was.  that 
such  particular  estates  and  rents  would  have  been  included  in  the  third  sec- 
tion ;  and  that  being  derived  out  of  the  estate  of  the  devisor  or  grantor,  he 
might  well  enough  be  said  to  have  been  in  possession  in  respect  of  the  same 
e.-tate  or  interest.  And  eertainlv  it  is  held  that  the  assignee  of  part  of  a 
reversion  is  an  assignee  of  the  reversion  within  the  meaning  of  stat.  38  H.  8,  c. 
•  •e  the  cases  collected  in  the  notes  to  Spencer's  Case,  vol.  i.  p.  51.) 
But  that  statute,  it  mn>t  be  ivnieml.rre<l.  u.-es  the  word  grantees  as  well  as 
'/.s.s/V///rr.s-,  an<l  the  words  '•  <inu  r>r>  r*i<m  of  or  in  the  sume"  (lands).  Now,  to 
make  it  completely  analogous  to  3  &  4  W.  4,  c.  27,  the  words  should  be  "  of 
the  .sv/??ie  reversion."  not  "of  <tui/  reversion  ;"  so  that  perhaps  even  an  argu- 
ment against  Sir  Edward's  construction,  and  in  favor  of  that  of  the  Common 
Pleas,  is  to  be  found  in  the  presence  of  words  in  the  stat.  of  H.  8,  which  are 
omitted  in  that  of  \\  A:  4  W.  4,  c.  27. 

Practically,  as  has  already  been  suggested,  Sir  Edward's  construction  arid 
that  of  the  court  may  possibly  be  found  to  produce  pretty  much  the  same 
effect  upon  the  rights  of  parties. 

The  effect  of  the  third  section  of  the  statute  in  explaining  and  controlling 
the  second,  has  been  since  discussed  in  the  important  case  of  Owen  v  De 
Ju-mvoir,  10  M  &  W.  547;  [s.  c.  in  error,  5  Exch.  106].  It  was  an  action 
of  replevin,  and  it  appeared  that  the  defendant  was  entitled  to  an  ancient 
quit  rent,  payable  annually  at  Michaelmas,  out  of  certain  lands  held  of  his 
manor.  All  the  rent  which  accrued  due  up  to  Michaelmas  1824,  was  duly 
paul,  the  last  payment  having  been  made  on  the  15th  of  January  1825.  No 
rent  was  paid  after  that  date;  and  on  the  15th  of  May  1845,  the  defendant 
distrained  for  six  years'  arrears  of  rent,  accrued  due  up  to  Michaelmas  1844. 
It  was  held,  the  defendant's  title  to  the  rent  was  ext:nguished  by  lapse  of 
time.  In  this  case  there  seemed  to  be  no  doubt  that  if  governed  by  the  sec- 
ond section  only,  the  distress  would  have  been  in  time,  as  the  statute  would 
not  have  begun  to  run  until  Michaelmas  1825,  when  the  right  to  make  a 
distress  within  the  terms  of  that  section  first  accrued  ;  but  as  the  defendant 
*>-pq-|  clearly  had  been  in  the  receipt  of  the  rent,  and  whilst  ^entitled  thereto 
J  had  discontinued  such  receipt,  the  court  thought  the  case  came  within 
the  exact  words  of  the  third  section,  and  that  the  right  must  be  deemed  to 
have  first  accrued  at  the  last  time  when  the  rent  was  so  received.  For  the 
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difficulties,  and  in  many  cases  the  hardship  likely  to  arise  from  this  construc- 
tion of  the  statute,  the  reader  is  referred  to  the  judgment  in  the  case  itself. 
[This  judgment  was  afterwards  affirmed  in  the  Exchequer  Chamber,  see  De 
Beauvoir  v.  Owen,  5  Exch.  166. J 

In  the  Attorney-General  v.  Persee,  2  Dru.  &  War.  67,  Gas.  temp.  Sugden, 
a  rent-charge  had  been  devised  by  will,  dated  1812,  as  a  salary  for  a  school- 
master, to  be  appointed  by  the  owner  (under  the  same  will)  for  the  time  being 
of  the  estate  on  which  the  rent  was  charged  for  ever.  No  schoolmaster  hav- 
ing been  nominated,  and  an  information  being  filed  in  1839,  to  carry  tho 
trusts  of  the  will  into  execution,  it  was  held  that  the  statute  could  not  begin 
to  run  until  a  schoolmaster  was  appointed.  [See  also  the  case  collected  io. 
Sugd.  Vend,  and  Pur.  (13th  ed.)  402.] 

It  has,  however,  already  been  hinted  that  cases  may  by  possibility  occur 
not  falling  within  the  third  section,  and  in  which  also  the  time  at  which  the 
right  shall  be  deemed  to  have  first  accrued  within  the  meaning  of  the  second 
section  cannot  be  ascertained  without  having  recourse  to  the  old  state  of  the 
law  :  for  instance,  the  case  of  cestui  que  trust  in  possession  above  discussed, 
which  there  appears  to  be  a  difficulty  in  ranging  within  the  third  or  any  sub- 
sequent section,  and  also  difficulty  in  bringing  within  any  analogy  furnished 
by  those  sections  and  indicative  of  the  time  at  which  the  second  section  is  to 
begin  to  operate  upon  it:  inasmuch  as,  by  that  section,  the  time  of  limitation 
begins  to  run  when  the  right  first  accrues,  and  there  may  be  a  difficulty  in 
holding  the  right  of  a  landlord  against  the  tenant-at-will  to  have  accrued  till 
the  determination  of  the  will,  except,  indeed,  in  cases  falling  within  section 
7,  from  which  this  case  of  cestui  que  trust  is  excluded.  And  see  this  view 
corroborated,  ante,  p.  *753. 

It  is  proper,  before  concluding  the  note,  to  point  out  a  sigular  alteration  in 
the  former  law,  produced  by  section  thirty-four,  which  enacts  that  at  the 
determination  of  the  period  limited  by  this  Act,  the  right  and  title  of  the 
party  to  the  land  shall  be  extinguished.  So  that  if  he  enter  after  that  period 
he  is  a  mere  wrongdoer  as  against  any  person  who  happens  to  be  in  possession. 
Holmes  v.  Newlands,  11  *A.  &  E.  44.  The  Act  differs  in  this  respect  r*77o 
from  all  previous  statutes  of  limitation,  excepting  that  regarding  non-  ^ 
claim  on  a  fine;  their  effect  both  upon  debts,  rights  of  action,  and  rights  of 
entry,  having  been  to  bar  the  remedy,  but  leave  the  right  in  esse. 

[Consequently  it  has  been  held,  that,  notwithstanding  Order  XIX.,  Rule 
18,  under  the  Judicature  Acts  the  defence  of  the  statute  may  be  raised  upon 
demurrer,  Dawkins  v.  Penrhyn,  6  Ch.  D.  318,  affirmed  in  Dom.  Proc.  27  W. 
R.  173,  4  App.  Gas.  51.] 

And  this  section  seems  to  have  the  collateral  effect  of  giving  the  tortious 
possessor  a  title  against  all  the  world  after  the  lapse  of  the  prescribed  period. 
It  will,  however,  perhaps  be  found  that  the  security  of  a  purchaser  is  not 
ascertained  by  this  provision,  in  many  cases  where  it  would  not  have  been  so 
under  the  old  system. 

In  Doe  d.  Jukes  v.  Summer,  14  M.  &  W.  30,  it  was  said  by  Parke,  B..  that 
"  the  effect  of  the  statute  is  to  make  a  parliamentary  conveyance  of  the  land 
to  the  person  in  possession  after  the  period  of  limitation  has  elapsed  :"  and 
in  the  case  of  Scott  v.  Nixon,  3  Dru.  &  War.  388,  Lord  Chancellor  Sugden 
compelled  an  unwilling  purchaser  to  take  a  title  depending  upon  parol  evi- 
dence of  possession  under  this  statute. 

The  case  of  Doe  d.  Carter  v.  Barnard,  13  Q.  B.  945,  raises,  however,  a 
difficulty  in  ascertaining  to  whom  the  parliamentary  conveyance  has  been  made, 
if  made  to  any  one  :  the  husband  of  the  lessor  of  the  plaintiff  had  been  in 
possession  as  tenant-at-wiil  for  eighteen  years,  ending  in  1834,  when  he  died, 
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and  she  then  became  possessed,  and  remained  in  possession  for  thirteen  years. 
It  appeared  that  the  husband  had  left  a  son  (not  a  party  to  the  action),  and 
it  was  held  that  the  widow  could  not  recover,  upon  the  ground  that  inasmuch 
as  it  appeared  that  her  husband  left  a  son,  any  foe  in  the  father,  of  which  his 
possession  would  be  prima  facie  evidence,  descended  to  the  son,  and  therefore 
her  subsequent  possession  for  thirteen  years  only  could  not  prevail.  It  was 
said,  also,  that  the  twenty  years'  possession  to  obtain  a  transfer  of  the  title 
"  must  be  either  by  the  same  person,  or  several  persons  claiming  one  from  the 
other/'  So  that  in  this  case,  although  the  title  of  the  original  owner  was 
extinguished,  there  was,  according  to  the  decision,  no  parliamentary  convey- 
ance of  the  land  to  any  other  person.  This,  it  need  scarcely  be  remarked,  is 
*7711  a  Qi£kly  anomalous  and  exceptional  result,  and  one  which  *may  well 

i  J  suggest  a  doubt  as  to  the  correctness  of  the  decision  which  leads  to  it 
The  notion  of  land  without  an  owner  is  inconsistent  with  the  theory  of  real 
property  in  this  country,  and  unless  the  crown  be  entitled,  which  could  not 
have  been  intended,  the  occupier  at  the  time  the  original  title  expires  seems 
to  be  the  person  in  whom  the  right  of  property  vests. 

[See  the  question  as  to  the  effect  of  occupation  of  successive  trespassers 
each  for  less,  though  in  the  aggregate  for  more  than  the  period  of  twenty 
years,  discussed,  per  Romilly,  M.  R.,  in  Dixon  v.  Gayfere,  17  Beav.  421, 
though  the  dicta  of  the  M.  R.,  are  disapproved  by  Cockburn,  C.  J.,  in 
Asher  v.  Whitlock,  L.  R.,  1  Q.  B.  1. 

In  the  latter  case  (where  Doe  d.  Carter  v.  Barnard,  was  cited),  it  was  held 
that  a  person  in  possession  of  land,  without  any  other  title,  had  a  devisable  inter- 
est, and  that  the  heir  of  his  devisee  could  maintain  ejectment  against  a  person 
who  had  entered  on  the  land,  and  could  not  show  title  or  possession  in  any 
one  prior  to  the  testator. 

In  Groome  v.  Blake,  8  Irish  C.  L.  R.  428,  the  possession  of  the  land  by 
a  receiver  appointed  by  the  Court  of  Chancery,  during  a  portion  of  the 
twenty  years,  was  held  not  to  amount  to  such  a  disturbance  of  the  pos- 
session as  to  affect  the  title  of  the  person  over  whom  the  receiver  was 
appointed.] 

This  act  does  not  affect  an  incorporeal  interest,  such  as  a  right  of  common  : 
for  the  interpretation  clause  limits  the  meaning  of  the  word  "  land"  as  used 
in  the  act  to  corporeal  hereditaments  and  tithes  not  belonging  to  a  spiritual 
or  eleemosynary  corporation  sole.  It  was,  however,  laid  down  before  this  act 
passed,  that  after  twenty  years'  adverse  enjoyment  of  the  land  free  from  the 
exercise  of  the  right,  the  commoner's  right  of  entry  would  be  gone,  and  his 
remedy,  if  any,  be  an  assize  of  common  ;  Hawke  v.  Bacon,  2  Taunt.  156  : 
Creach  v.  Wilrnot,  Ibid.  160  ;  and  see  Tapley  v.  Wainwright,  5  B.  &  Ad. 
395  ;  2  N.  &  M.  697,  S.  C.,  where  the  point  was  apparently  taken  for  granted. 
That  doctrine  may  have  been  founded  on  the  notion  that  a  right  of  common 
is  a  hereditament  within  the  statute  21  Jac.  1,  c.  16.  If  this  be  so,  then,  inas- 
much as  the  assize  of  common  is  abolished  by  the  3  &  4  \V.  4,  c.  27,  s.  36,  the 
right  of  common  would  now  (subject  to  the  proviso  in  favor  of  persons  under 
disabilities)  be  barred  altogether  after  twenty  years'  adverse  enjoyment.  If, 
*7721  nowever>  fcne  doctrine  was  *founded  on  a  presumed  release,  the  lapse 
-I  of  time  would  furnish  merely  evidence  from  which  a  jury  might  pre- 
sume that  such  a  release  had  been  made  :  and  this  is  certainly  the  case  as  to 
mere  easements,  such  as  a  right  of  way  :  Dogherty  v.  Beezley,  1  Jones  Exch. 
Ir.  123.  In  Edwards  v.  McLeary,  Cooper  308,  the  Lord  Chancellor  said: 
"  It  may  be  true  that  the  commoners  are  bound  by  having  acquiesced  for 
more  than  twenty  years  in  the  inclosure."  The  form  of  pleading  adopted  in 
Hawke  v.  Bacon,  and  Tapley  v.  Wainwright,  assumed  that  the  then  existing 
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statute  of  limitations  operated.     [The  sections  of  that  statute' referring  to  this 
subject  are  repealed  by  the  Stat.  Law  Revision  Act  1863.] 

As  to  the  operation  of  the  statute  on  the  right  to  minerals,  which  are 
left  unworked  during  the  statutory  period,  see  Smith  v.  Lloyd,  9  Exch. 
562,  cited  ante,  p  *  715.  [and  Low  Moor  Co.  v.  Stanley  Coal  Co..  34  L.  T. 
N.  S.  186.] 

Although  the  word  "  land"  used  in  the  act,  includes  "  tithes,"  when 
not  belonging  to  a  spiritual  or  eleemosynary  corporation  sole,  sect.  1,  yet 
whether  the  act  applies  as  between  the  landowner  claiming  from  mere  non- 
payment of  tithes  for  twenty  years  to  hold  tithe  free,  and  the  tithe-owner 
having  an  otherwise  undisputed  tithe,  is  a  question  which  has  given  rise  to 
much  discussion,  but  may  now,  perhaps,  be  considered  as  settled.  Lord 
Langdale,  M.  R.,  in  The  Dean  and  Chapter  of  Ely  v.  Bliss,  5  Beav.  574,  held 
in  effect  that  the  act  did  apply,  and  that  in  equity,  twenty  years'  non-payment 
was  a  bar  to  the  tithe-owner's  right.  But  the  Court  of  Exchequer,  to  which 
a  case  had  been  sent  by  Lord  Lyndhurst,  C.,  before  whom  that  decision  came 
by  way  of  appeal,  gave  an  opinion  (15  M.  &  W.  617)  that  the  act  did  not  apply 
to  such  a  case,  the  plaintiffs  there  not  seeking  to  recover  an  estate  or  interest 
in  tithes,  but  the  tithes  themselves,  and  referred  to  their  former  decision  in 
Grant  v.  Ellis,  to  which  they  thought  Lord  Langdale's  attention  had  not  been 
directed,  as  deciding  the  very  question.  Lord  Cottenham,  C.,  was  not  satisfied 
with  the  question  having  been  thus  disposed  of  by  the  Court  of  Exchequer, 
and  sent  a  similar  case  to  the  Court  of  Common  Pleas,  where  it  was  argued 
in  H.  T.  1849,  and  on  the  7th  May  1851,  two  judges,  Cresswell  and  Vaughan 
Williams,  made  their  certificate,  agreeing  with  the  opinion  already  expressed 
by  the  Court  of  Exchequer.  Mr.  Justice  Maule,  however,  dissented,  and 
the  Lord  Chief  Justice,  having  in  *the  meantime  been  appointed  Lord  r^y^o 
Chancellor,  gave  no  opinion.  The  cause  afterwards  came  on  to  be  L 
heard  before  Lord  St.  Leonards,  C.,  who  coincided  in  the  view  taken  by  the 
Court  of  Exchequer  and  the  majority  of  the  Court  of  Common  Pleas,  and 
after  an  elaborate  examination  of  the  statute  overruled  the  plea.  See  Dean 
of  Ely  v.  Bliss,  2  De  G.,  McN.  &  G-.  459.  It  may  be  observed,  that  so  far 
back  as  Trin.  T.  1837,  a  majority  of  the  Court  of  Exchequer  in  Ireland  gave 
an  opinion  upon  the  question  to  the  same  effect  as  that  afterwards  expressed 
by  the  Court  of  Exchequer  in  England.  See  Lord  Shannon  v.  Hodder,  2  Ir. 
L.  R.  223. 

In  the  case  of  Grant  v.  Ellis,  the  word  "  recover"  was  principally  relied  on 
as  denoting  the  subjects  to  which  the  second  section  applied.  So  far  as  re- 
lated to  land,  that  word,  in  the  second  section,  it  was  said,  clearly  meant  the 
same  thing  as  obtain  possession  or  seisin  of,  that  the  clause  assumed  one  party 
to  be  in  wrongful  seisin  or  possession  of  land  to  which  another  had  the  right, 
and  then  limited  the  time  within  which  the  right  must  be  asserted,  and  that 
it  was  very  reasonable  to  suppose  that  the  legislature  intended  it  to  have  the 
same  meaning  in  respect  to  rents,  of  which,  whether  rents  service,  rent  charges, 
or  rents  seek,  if  paid  to  another  than,  or  withheld  from,  the  party  seised,  he, 
before  the  passing  of  the  act,  might  have  elected  to  consider  himself  disseised, 
and  by  assize  have  recovered  seisin,  and  that  it  was  to  this  sort  of  recovery 
only  the  second  section  had  reference.  See  9  M.  &  W.  pp.  122,  123 ;  and 
per  Bosanquet,  J.,  Paget  v.  Foley,  2  Bing.  N.  C.  691;  also  the  judgment  of 
Lord  St.  Leonards  in  the  case  of  The  Dean  of  Ely  v.  Bliss,  2  De  G.,  McN.  & 
G.  468. 

After  expressing  doubts  in  the  cases  of  The  Incorporated  Society  v.  Rich- 
ards, 1  Dru.  &  War.  288,  and  The  Attorney-General  v.  Persse,  2  Dru.  &  War. 
67,  Lord  Chancellor  Sugden  finally  decided  in  the  case  of  The  Commissioners 
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of  Charitable  Donations  v.  Wybrants,  2  Jones  &  Lat.  182,  that  charities  are 
within  the  statute.  [And  this  view  has  been  adopted  in  the  House  of  Lords ; 
see  The  College  of  St.  Mary  Magdalen  v.  The  Attorney-General,  6  H.  of 
Lords  Cases  189,  and  ante,  p.  *756.  In  most  cases,  however,  as  has  been 
observed  by  Lord  St.  Leonards,  the  rights  of  charities  would  he  saved  under 
8.  25.  See  Vend.  &  Pur.  (13th  ed.)  402. 

Sections  40,  41  and  42  of  the  statute  relate  to  proceedings  for  the  recovery 
^nt-t  of  nioney  charged  upon  land,  or  rents,  *and  of  legacies  and  arrears  of 
-*  rent  and  interest  charged  upon  land.  See  as  to  the  construction  of 
these  sections,  which  do  not  bear  sufficiently  upon  the  subject  of  this  note  to 
be  mentioned  in  detail,  Snow  v.  Booth,  8  De  G.,  M.  &  G.  69 ;  Bolding  v.  Lane, 
1  De  G.,  Jo.  &  S.  122,  s.  c.  32  L.  J.  Chan.  219  ;  and  Chinnery  v.  Evans,  11 
H.  of  Lords  C.  115;  Binns  v.  Nicholls,  L.  R.,  2  Eq.  256 .  Bowyer  v.  Wood- 
man,  L.  R.,  3  Eq.  313;  Edmunds  v.  Waugh,  L.  R.,  1  Eq.  418  ;  Lawton  v. 
Ford,  L.  R.,  2  Eq.  97;  In  re  Stead's  Trust,  2  Ch.  D.  713;  Cunningham  v. 
Foot,  3  App.  Ca.  974;  Smith  v.  Hill,  9  Ch.  D.  143.  It  may,  however,  be 
useful  to  observe,  that  sect.  10  of  the  Mercantile  Law  Amendment  Act  1856 
(the  19  &  20  Viet.  c.  97),  provides  that  no  persons  entitled  to  any  action  or 
suit,  the  period  or  limitation  in  respect  of  which  is  fixed  by  these  sections, 
shall  be  entitled  to  any  additional  time  within  which  to  commence  such  action 
or  suit  by  reason  of  their  absence  abroad  or  imprisonment;  assuming,  as  has 
been  observed  by  Lord  St.  Leonards  ("  Handy  Book,"  7th  edit.,  219,  note), 
that  there  are  in  these  sections  savings  which  they  do  not  in  fact  contain. 
See  also  37  &  38  Viet.  c.  57,  ss.  8,  9,  10,  as  to  these  sections.] 


THE  cases  on  adverse  possession,  and  the  statutes  of  limitation,  in  the 
American  reports,  are  so  numerous,  that  it  is  not  practicable  here  to 
do  more  than  indicate,  in  a  very  general  way,  the  leading  principles  that 
belong  to  the  subject,  and  refer  to  some  of  the  decisions  which  illustrate 
them. 

The  proper  and  mere  operation  of  the  statute  of  limitation,  probably  in  all 
the  States,  is  the  creation  of  a  positive  bar  to  the  assertion  and  vindication 
of  an  admitted  and  complete  legal  title ;  and  to  this,  alone,  the  present 
note  is  confined.1  It  is  very  necessary,  in  order  to  have  a  clear  notion  of 
what  in  law  is  adverse  possession,  that  the  distinction  should  be  observed 
between  this  class  of  cases  and  those  in  which  the  defendant  sets»up  some 
title  in  himself,  or  attacks  the  plaintiff's  title,  and  uses  his-  continued 
possession  to  fortify  his  position  before  the  court ;  adverse  possession  in 
these  cases  acts,  by  way  of  evidence,  to  raise  a  presumption,  legal  or 
natural,  of  right,  and  does  not  derive  its  virtue  exclusively  from  the  opera- 
tion of  the  statute. 

It  is  a  settled  principle  in  the  law  of  apparently  all  the  States  (except 
Kentucky),  that  title  to  lands  from  the  commonwealth  draws  the  seisin,  or 
actual  legal  possession,  to  it ;  so  that  one  who  has  title  derived  out  of  the 
commonwealth,  is,  by  force  of  his  title,  in  possession,  until  an  ouster  or 
disseisin  is  committed,  by  some  one's  entering  upon  the  land  with  a  claim 
of  possession  adversely  to  him  ;  from  the  time  of  such  ouster  the  limitation 
of  the  statute  begins  to  run :  Green  v.  Liter,  8  Cr.  229  ;  Barr  v.  Gratz,  4 
Wheat.  215  ;  United  States  v.  Arredondo,  6  Pet.  691,  743  ;  Potts  v.  Gilbert, 

1  This  limitation  applies  only  to  Mr.  Wallace's  note. 
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3  Wash.  C.  C.  475;  Hawk  v.  Senseraan,  6  S.  &  R.  21 ;  Carlisle  v.  Stitler, 
1  P.  &  W.  6 ;  Jackson  v.  Sellick,  8  Johns.  262  ,  Jackson  v.  Howe,  14  Id. 
405 ;  Rust  v.  Boston  Mill  Corporation,  6  Pick.  158 ;  Den  ex  dem.  Saxtou 
v.  Hunt,  Spenc.  487,  489 :  Cresap  v.  Hutson,  9  Gill.  276 ;  Girard  v.  City 
of  Philadelphia,  2  Wall.  Jr.,  301 ;  Mayor  v.  Riddle,  25  Penn.  St.  259,  a 
strong  case.  In  Kentucky,  no  one  acquiring  title  to  lands,  whether  by 
patent  or  otherwise,  is  deemed  seised,  even  for  the  purpose  of  maintaining 
trespass,  before  entry :  Neely  v.  Butler,  10  B.  Mon.  48,  51. 

The  nature  of  that  adverse  possession,  which  is  required  to  constitute  a 
bar  to  the  assertion  of  a  legal  title  by  the  owner  of  it,  or  by  one  against 
whom  the  adverse  occupant  brings  ejectment,  appears  to  have  been  con- 
ceived with  singular  completeness  and  accuracy  by  Mr.  Justice  Duncan, 
in  Hawk  v.  Senseman,  where  he  says,  that  it  must  be  "  an  actual,  con- 
tinued, visible,  notorious,  distinct  and  hostile  possession."  This  definition 
is  so  full  and  precise,  that  perhaps  no  better  method  could  be  adopted  than 
to  make  this  note  a  commentary  on  its  terms.  See  Calhoun  v.  Cook,  9 
Penn.  St.  226,  227  ;  Adams  v.  Robinson,  6  Id.  271. 

1.  It  must  be  actual.  There  must  therefore  be,  in  all  cases,  an  entry,  in 
order  that  an  ouster  may  be  made  and  an  adverse  possession  begun.  And 
it  would  seem  that  the  legal  notion  of  an  entry,  to  devest  a  possession,  is 
the  same  with  that  required  to  revest  a  possession,  viz.,  a  going  upon  the 
laud  with  palpable  intention  to  claim  the  possession  as  his  own:  animo 
clamandi  possessionem :  Miller  v.  Shaw,  7  S.  &  R.  129;  Holtzapple  v. 
Phillibaum,  4  Wash.  C.  C.  356 ;  Altemas  v.  Campbell,  9  Watts  28.  And 
the  nature  of  this  claim  of  possession,  which  must  accompany  the  intrusion 
into  the  land  in  order  to  constitute  an  entry,  appears  to  be,  not  the  asser- 
tion of  a  previously  existing  right  to  the  laud,  but  the  assuming  of  a  right 
to  land  from  that  time,  and  a  subsequent  holding  with  assertion  of  right ; 
and  this,  it  .is  believed,  is  what  is  meant  by  the  cases  in  New  York  and 
elsewhere,  which  say,  that  the  possession  must  be  taken  under  claim  or 
color  of  right,  which,  as  will  presently  be  seen,  is  also  necessary  to  render 
the  possession  hostile.  This  intention  to  claim  and  possess  the  land  is  one 
of  the  qualities  indispensable  to  constitute  a  disseisin,  as  distinguished  from 
a  trespass  :  Ewing  v.  Burnet,  11  Pet.  41 ;  for  one  going  upon  the  laud,  and 
staying  there,  without  claiming  or  asserting  the  land  to  be  his  own,  is  a 
mere  naked  intruder  or  trespasser,  and  effects  no  ouster :  Society  for  the 
Propagation,  &c.,  v.  Pawlet,  4  Pet.  480,  504 ;  Clark  v.  Courtney,  5  Id.  320, 
355  ;  and  to  bar  a  legal  title,  an  entry  on  the  land  is  indispensable ;  pay- 
ment of  taxes  alone  will  not  do :  Sorber  v.  Willing,  10  Watts  141 ;  Hum- 
phreys v.  Rawu,  8  Id.  78 ;  Naglee  v.  Albright,  4  Whart.  291 ;  Murphy  v. 
Loyd,  3  Id.  538,  550.  And  there  seem  to  be  no  cases  to  contradict  this, 
where  a  legal  title  is  to  be  barred.  Kelsey  v.  Murray,  9  Watts  111,  was 
simply  a  controversy  about  the  ownership  of  the  warrant.  Read  v.  Good- 
year. 17  S.  &  R.  350,  and  Foster  v.  McDivit,  9  Watts  341,  were  cases  of  a 
presumed  abandonment  of  a  warrant,  being  founded  on  a  dictum  of  Tilgh- 
man,  C.  J.,  in  Royer  v.  Benlow,  10  S.  &  R.  303,  which  is  by  him  con  tinea 
to  the  case  of  a  title  by  warrant  and  survey,  the  presumption  of  abandon- 
ment not  applying  to  a  complete  and  legal  title  by  patent :  Naglee  v. 
Albright,  4  Whart.  291  ;  see  Bunting  v.  Young,  5  W.  &  S.  188,  196; 
and  see  particularly,  Mayor  v.  Riddle,  25  Peim.  St.  259 ;  where  payment 
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of  taxes  for  thirty  years,  and  running  of  lines,  and  cutting  of  roads,  un- 
attended with  an  actual,  continued  and  distinct  possession,  was  held  to  be 
no  evidence  of  abandonment ;  which  the  court  said  was  scarce  predicable 
of  a  perfect  title.  In  McCall  v.  Neely,  3  Watts  69,  there  was  an  entry, 
and  payment  of  taxes  was  relied  on  to  define  the  extent  of  the  ouster. 
Having  a  thick  stone  wall  on  adjoining  ground  does  not  give  title  to  its 
centre.  The  possession  rather  stops  with  the  edge  of  the  wall,  for  the 
doctrine  of  adverse  possession  is  to  be  taken  strictly:  Huntingdon  v. 
Whaley,  29  Conn.  391. 

[In  Booth  v.  Small,  25  la.  177,  the  law  with  regard  to  the  character  of 
adverse  possession  is  laid  down  as  follows:  Possession,  to  be  adverse,  must 
be  actual,  continued,  visible  and  notorious,  distinct  and  hostile,  and  com- 
menced under  claim  or  color  of  title.  An  entry  upon  laud  under  a  claim 
of  right  and  the  exercise  of  such  acts  of  ownership  without  interruption, 
as  clearly  indicate  an  intention  to  assert  ownership  and  possession,  and  a 
notorious  claim  of  title  within  the  knowledge  of  the  plaintiff  or  those  under 
whom  he  claims,  constitutes  adverse  possession.  Acts  done  under  claim  or 
color  of  title  equivalent  to  actual  possession,  and  which  are  open  and  noto- 
rious, exclusive  and  hostile,  will  justify  the  finding  of  actual  adverse  pos- 
session, which,  if  continued  for  the  requisite  time,  will  give  title.  It  is 
only  necessary  that  the  land  should  be  used  in  the  ordinary  way.  Sub- 
stantially the  same  doctrine  is  laid  down  in  Parker  v.  Banks,  79  N.  C.  480 ; 
Jewett  v.  Hussey,  70  Me.  433 ;  Huntington  v.  Allen,  44  Miss.  654.  And 
the  general  requisites  of  adverse  possession  enunciated  by  Judge  Duncan 
in  Hawk  v.  Senseman,  supra,  are  recognised  in  Morrison  v.  Hammond, 
27  Md.  604;  Beatty  P.  Mason,  30  Id.  409;  Yelverton  v.  Steele,  40  Mich. 
538  ;  Sparrow  v.  Hovey,  44  Id.  63 ;  Ambrose  v.  Raly,  58  111.  506  ;  Darham 
v.  Holman,  26  Ga.  182;  Ogden  v.  Jennings,  66  Barb.  301;  Bowman  v. 
Lee,  48  Mo.  335.  As  to  what  must  be  shown  in  order  to  satisfy  the  require- 
ments of  actual  possession,  it  has  been  said  that  no  precise  rule  can  be 
Ford  v.  Wilson,  35  Miss.  490.  In  this  case,  and  several  others,  it 
sufficient  if  there  are  such  visible  acts  of  ownership  as  clearly 
indicate  an  intention  to  assert  title.  Booth  v.  Small,  25  la.  177  ;  Kane  v. 
Footh,  70  111.  587 ;  Turner  v.  Hall,  60  Mo.  271 ;  Draper  v.  Short,  25  Id. 
197 ;  Corning  v.  Troy  Iron  and  Nail  Factory,  44  N.  Y.  577 ;  and  the 
•character  of  the  property  should  be  considered  in  determining  what  are 
acts  of  ownership.  Wild  lauds  have  been  held  incapable  of  such  adverse 
possession,  from  the  impossibility  of  exercising  what  can  be  properly  termed 
"acts  of  ownership"  over  them:  Overton  v.  Davisson,  1  Gratt.  211 ;  Brown 
v.  Rose,  55  la.  734;  Morris  v.  Callanan,  105  Mass.  129.  There  may,  how- 
ever, be  possession  in  fact  of  such  lands:  Langworthy  v.  Myers,  4  la.  18, 
and  see  Morrison  v.  Chapin,  97  Mass.  72.  It  is  essential  that  there  should 
be  possession  of  some  kind  that  can  be  termed  actual :  Overtoil  v.  Davis, 
1  Gratt.  211  ;  Tayor  v.  Ladew,  33  Mo.  205;  McDonald  v.  Schneider,  27 
Id.  405 ;  Bear  Valley  Coal  Co.  v.  Dewart,  95  Penn  St.  72.  Most  cases 
require  that  there  should  be  cultivation  or  inclosure,  though  not  necessarily 
residence :  Stephens  v.  Leach,  19  Penn.  St.  262 ;  Carr  v.  Richardson,  2 
Cold.  28 ;  Pullen  v.  Hopkins,  1  B.  J.  Lea  741  ;  Hicks  v.  Tredericks,  9  Id. 
491  ;  Newman  v.  Ealke,  30  Md.  417  ;  Borel  v.  Rollins,  30  Cal.  488  ;  Huff- 
man v.  McCrea,  56  Peun.  St.  95 ;  Matthews  v.  Castlebury,  43  Ga.  352.  It 
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is  not  necessary  that  there  should  be  an  unusual  degree  of  cultivation  . 
Copeland  v.  Murphy,  2  Cold.  64.  With  regard  to  inclosure,  it  must  he  for 
the  purpose  of  designating  the  boundaries,  not  merely  for  convenience: 
Soule  v.  Barlow,  48  Vt.  132 ;  and  it  must  be  an  inclosure  of  the  land 
claimed.  So,  a  remote  fence  of  a  neighbor  cannot  be  relied  on;  although 
a  neighbor's  fence  on  the  line  may:  Doolittle  v.  Tice,  41  Barb.  181.  In- 
closure on  three  sides  will  not  suffice:  Morrison  u.  Chapin,  97  Mass.  72. 
Nor  will  iuclosure,  without  more,  of  a  rough  pasture  by  an  ordinary  fence, 
be  sufficient  possession.  It  will  be  observed  that  the  principle  running 
through  the  authorities  is  that,  there  must  be  the  best  and  most  reasonable 
evidence  of  possession  which  can  be  expected.  Thus,  in  Delaware  it  has 
been  held,  that  inclosure  is  not  an  essential  but  only  a  very  important 
element  in  determining  the  character  of  the  possession:  Bright  v.  Stevens, 
1  Houst.  31.  And  in  Tennessee,  the  rule  is  laid  down  that  lands  should 
be  inclosed  if  they  are  susceptible  of  inclosure ;  but  if  not,  then  use  or 
occupation  in  the  way  most  suitable  to  them,  will  be  all  that  is  requisite : 
Carr  v.  Richardson,  2  Cold.  28  ;  Pullen  v.  Hopkins,  1  B.  J.  Lea  741 ;  Hicks 
v.  Tredericks,  9  Id.  491.  An  occasional  or  sporadic  use  of  lands  even  for 
their  proper  purpose,  will  not  establish  an  adverse  possession :  Trustees  of 
East  Hampton  v.  Kirk,  68  N.  Y.  459.  So,  occasional  entry  upon  timber 
lands,  and  cutting  timber  upon  them,  is  insufficient :  Kifeiier  v.  Bowman, 
53  Penn.  St.  313;  Beaupland  v.  McKeen,  28  Id.  124;  Long  v.  Young,  28 
Ga.  130  ;  Pasley  v.  English,  5  Gratt.  141 ;  Anderson  v.  Harvey,  10  Id.  386 ; 
Austin  v.  Hall,  32  Wis.  478  ;  Rivers  v.  Thompson,  46  Ala.  336.  An  annual 
entry  to  cut  grass  is  insufficient :  Wheeler  v.  Spinola,  54  N.  Y.  377.  An 
annual  entry  to  cut  timber,  feed  cattle,  hunt  or  fish,  with  the  cultivation 
of  a  truck-patch  in  summer,  as  incidental  to  other  pursuits,  was  held  insuffi- 
cient in  Wheeler  v.  West,  53  Penn.  St.  122.  No  occasional  trespasses,  even 
though  accompanied  by  a  declaration  of  intention  to  claim  the  land  will 
suffice :  Washabaugh  v.  Entriken,  34  Penn.  St.  74;  36  Id.  513  ;  Ewing v.  Al- 
coru,40  Id.  492.  Slightly  extending  an  inclosure  and  including  the  adjoining 
land,  without  further  acts  of  hostility,  will  not  amount  to  adverse  posses- 
sion :  Carroll  v.  Gillion,  33  Ga.  539.  And  a  roving  possession  from  one 
part  of  a  tract  of  land  to  another  will  not  bar  the  right  of  entry  of  the 
owner  upon  any  part  which  has  not  been  held  adversely  for  the  statutory 
period:  Messer  v.  Reginnitter,  32  la.  312.  Although  occasional  cutting  of 
timber  is  not  enough,  use  in  the  ordinary  way  continually  is :  Beaupland 
v.  McKeen,  28  Penn.  St.  124. 

With  regard  to  the  adverse  possession  of  mines,  it  has  been  held  in 
Pennsylvania  that  it  must  be  distinct  from  the  possession  of  the  surface : 
Armstrong  v.  Caldwell,  53  Penn.  St.  284.  On  the  other  hand,  use  of  land 
for  mining  purposes  has  been  held  a  good  adverse  possession  of  the  surface, 
in  Wisconsin :  Stephenson  v.  Wilson,  37  Wis.  482.  Adverse  possession  is 
of  two  kinds :  It  is  either  under  claim  of  title — taken  by  bow  and  spear, 
in  the  language  of  a  California  case  (Kimball  v.  Lohmas,  31  Cal.  154),  and 
without  pretence  of  title  other  than  that  'acquired  by  possession — or  under 
color  of  title.  The  distinction  is  important,  and  is  recognised  universally. 
When  the  possession  is  of  the  first  kind,  the  entire  reliance  of  the  claim- 
ant is  upon  the  hostile  and  distinct  possession  of  the  land ;  and  this  is  the 
sole  question  to  be  considered.  Where  the  possession  is  of  the  second 
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kind,  various  other  incidental  questions  arise,  and  important  elements  are 
introduced  which  do  not  appear  in  relation  to  the  first  kind  of  possession. 
Perhaps  the  most  important  difference  is  in  the  extent  of  the  laud  which 
will  be  deemed  in  the  possession  of  the  claimant,  which  in  the  one  case  is 
limited  strictly  to  the  actual  occupation,  or  possessio  pedis,  and  in  the  other, 
usually  comprises  much  more.  But  the  requisites  enumerated  by  Judge 
Duncan  are  equally  applicable  to  both  classes  of  cases.  "  «  Color  of  title' 
has  been  variously  denned,  and  it  is  of  the  highest  importance  that  its 
nature  should  be  clearly  understood.  Color  of  title  is  such  title  as  is  in 
appearance  good  and  sufficient,  but  which  in  reality  is  not  good  and  effect- 
ual :"  Baker  v.  Swan,  32  Md.  355.  "  Where  one  is  said  to  have  color  of 
title,  the  phrase  implies  that  some  act  has  been  done,  or  some  event  has 
occurred  by  which  some  title,  good  or  bad,  has  been  conveyed  to  him  :" 
Mylar  v.  Hughes,  60  Mo.  105.  "  Color  is  anything  in  writing  which  serves 
to  define  the  extent  of  the  claim  :"  Field  v.  Boynton,  33  Ga.  239.  «  Color 
of  title  is  a  writing  upon  its  face  professing  to  pass  title,  but  which  does 
not  do  it,  either  from  the  want  of  title  in  the  person  making  it,  or  from  the 
defective  conveyance  that  is  used — a  title  that  is  imperfect,  but  not  so  ob- 
viously so  that  it  would  be  apparent  to  one  not  skilled  in  the  law :"  Bever- 
ly v.  Burke,  9  Ga.  440.  Of  these  definitions,  that  in  Mylar  v.  Hughes, 
while  the  least  precise,  is  probably  the  safest.  Reliance  upon  anything  as 
conferring  title  must  be  in  good  faith  in  order  that  the  thing  relied  on  shall 
afford  color  of  title.  "Good  faith,"  as  here  used,  is  purely  a  question  of  the 
bona  fides  of  the  claimant,  and  however  defective  his  title  may  be,  if  his 
claim  is  honestly  advanced,  he  will  be  held  to  have  color  of  title  :  Green 
9.  Ix  Hum,  23  Peun.  St.  254 ;  L.  S.  &  M.  S.  R  R.  v.  P.,  Ft.  W.  &  C.  R.  R, 
73  111.  38 ;  Russell  v.  Mandell,  73  Id.  136  ;  Downs  v.  Porter,  54  Tex.  59. 
But  see  Kingv.  Randlett,  33  Cal.  318.  But  if  the  grantee  knew  that  the 
grantor  was  a  mere  squatter,  his  conveyance  will  afford  him  no  color  of 
title :  McCarny  v.  Higdon,  50  Ga.  629. 

The  law  upon  this  point  is  thus  well  stated  in  Foulke  v.  Bard,  12  Vr. 
527.  A  grantee  will  not  be  deprived  of  the  legal  advantages  of  his  entry 
under  color  of  title,  unless  it  be  for  actual  fraud  on  his  part;  he  will  not 
be  prejudiced  by  the  fraud  of  the  grantor  in  making  the  title  unless  he  was 
a  participant  in  that  fraud.  And  if  his  deed  purports  on  its  face  to  con- 
vey a  good  title,  and  he  has  accepted  it  in  good  faith,  he  will  be  entitled 
to  the  benefits  to  be  derived  from  an  entry  under  color  of  title.  Mere 
neglect  to  inquire  into  the  state  of  the  title  is  not  sufficient  evidence  of 
fraud ;  nor  does  the  rule  that  what  is  sufficient  to  put  a  party  on  inquiry 
operate  as  notice,  apply  to  such  a  case.  There  must  be  clear  and  satis- 
factory proof  of  knowledge  that  the  title  supposed  to  be  acquired,  was 
invalid,  accompanied  by  proof  of  an  intent  to  defraud  the  real  owner  : 
and  see  Crispen  v.  Hannavan,  50  Mo.  536.  It  is  even  unnecessary  that 
the  title  should  be  prima  facie  good :  Daltou  v.  Bank  of  St.  Louis,  54  Mo. 
105  ;  Bell  v.  Longworth,  6  Ind.  273  ;  McClellan  v.  Kellogg,  17  111.  498  : 
Jackson  v.  Beruer,  48  Id.  203  ;  Nash  v.  Fletcher,  44  Miss.  609 ;  Welborc 
v.  Anderson,  37  Id.  155.  The  cases  upon  this  point  are  ably  reviewed  by 
Napton,  J.,  in  Hamilton  v.  Boggess,  63  Mo.  233.  A  void  patent  affords 
color  ;  Logan  v.  Jelks,  34  Ark.  54.)  Or  a  void  deed  or  will  :  Wofford  v. 
McKinna,  23  Tex.  46  ;  Charle  v.  Saffold,  13  Id.  94.  As  to  whether  a 
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writing  is  necessary  to  aflfo  d  color,  there  is  some  conflict  of  authority. 
But  the  better  opinion  would  seem  to  be  that  it  is  not.  The  third  and  fourth 
definitions  given  above  expressly  require  a  writing.  And  the  same  require- 
ment is  made  in  Hamilton  v.  Wright,  30  la.  480 ;  and  see  Cook  v.  Long, 
27  Ga.  280.  But  the  contrary  doctrine  is  explicitly  laid  down  in  Rannels 
v.  Rannels,  52  Mo.  108  ;  Green  v.  Kellum,  23  Peun.  St.  2*4 ;  McClellan  v. 
Kellogg,  17  111.  498  ;  Baker  v.  Hall,  6  Baxt.  46.  And  it  was  held  in 
Teabout  v.  Daniels,  38  la.  158,  that  the  heirs  of  one  who  had  held  adversely 
under  a  mere  claim  of  title  had  color  of  title.  And  in  Missouri,  where 
parties  to  a  deed  undertook  by  verbal  contract  to  rescind  the  deed,  and  the 
grantor  thereafter  remained  in  the  actual  possession  of  a  part  of  the  land, 
claiming  it  under  the  rescission,  he  was  held  to  be  in  possession  under  color 
of  title  :  Hughes  v.  Israel,  73  Mo.  538.  It  was  said  by  Davis,  J.,  in  Oster- 
mau  v.  Baldwin,  6  Wall.  116,  that  "  an  agreement  to  convey  title  at  some 
future  period  is  not  color  of  title  within  the  meaning  of  the  law,"  for  the 
reason  that  it  does  not  purport  to  convey  title.  But  this  is  hardly  recon- 
cilable with  the  authorities.  Where  one  goes  into  possession  of  land  under 
an  executory  contract,  his  possession  will  not  be  deemed  adverse  to  the 
vendor  without  either  a  distinct  disavowal  of  his  rights  under  the  contract, 
or  a  performance  by  him  of  the  condition  of  the  contract,  generally  the 
payment  of  the  price,  upon  which  he  is  entitled  to  demand  a  conveyance. 
But  when  this  condition  is  complied  with,  he  will  be  considered  in  adverse 
possession  of  the  tract  to  which  the  agreement  related,  and  is  not  limited 
to  his  possessio  pedis.  It  would  seem  to  follow  from  this  that  an  executory 
.  agreement  does  afford  color  of  title :  Harris  v.  Richey,  56  Penn.  St.  395 ; 
McCracken  v.  Roberts,  19  Id.  390 ;  Gosson  v.  Donaldson,  18  B.  Mou.  230  ; 
Gilleson  v.  R.  R.  Co.,  7  S.  C.  173;  Furlong  v.  Garrett,  44  Wis.  Ill; 
Stamper  v.  Griffin,  12  Ga.  450;  Blarcom  v.  Kip,  2  Dutch.  351  ;  Hudson  v. 
Putney,  14  W.  Va.  561  ;  Clouse  v.  Elliot,  71  Ind.  302;  Potts  v.  Coleman, 
67  Ala.  221 ;  Ormond  v.  Martin,  37  Id.  598  ;  Taylor  v.  Dugger,  66  Id. 
445  ;  Adams  v.  Fullam,  43  Vt.  592  ;  Same  v.  Same,  47  Id.  558  ;  Gladney 
v.  Barton,  51  Miss.  220 ;  Williams  v.  Cash,  27  Ga.  507 ;  Coldcleugh  v. 
Johnson,  34  Ark.  312  ;  Estes  v.  Long,  71  Mo.  605. 

As  before  noticed,  the  principal  difference  between  adverse  possession 
with  color,  and  that  without,  is  that  in  the  former  the  possession  is  con- 
sidered co-extensive  with  the  boundaries  of  the  land  conveyed — in  the 
latter,  it  is  limited*  by  the  actual  occupation:  Creekman  v.  Creekman,  1 
Matt.  (Va.)  430;  Green  v.  Kellum,  23  Penn.  St.  254  ;  Ege  v.  Medlar,  82 
Id.  86;  McEvoy  v.  Loyd,  31  Wis.  142;  Humphries  v.  Huffman,  33  Ohio 
St.  395;  Bell  v.  Longworth,  6  Ind.  273;  Turney  v.  Chamberlain,  15  111. 
271  ;  Dills  v.  Hubbard,  21  Id.  328  ;  Goewey  v.  [Trig,  18  Id.  238  ;  De  Grew 
v.  Taylor,  37  Mo.  310;  Schultz  v.  Lindell,  30  Id.  310;  Long  v.  Higgin- 
botham,  56  Id.  240 ;  Chapman  v.  Templeton,  53  Id.  463 ;  Ryan  v.  Kil- 
patrick,  66  Ala.  332  ;  Swift  v.  Gage,  26  Vt.  224 ;  Whitehead  v.  Foley,  28 
Tex.  268.  But,  although  it  is  not  necessary  that  there  should  be  actual 
possession  of  the  entire  tract  when  there  is  color  of  title,  the  possession  of 
one  lot  will  not  be  considered  the  possession  of  another  granted  in  the 
eame  conveyance :  Schultz  v.  Lindell,  30  Mo.  310;  Grimes  v.  Ragland,  28 
Ga.  123  ;  Wiley  v.  Warmoch,  30  Id.  83;  Thompson  v.  Burhaus,  61  N.  Y. 
52.  Indeed,  it  was  held  in  the  last  case,  and  in  Thompson  v.  Burhaus,  79 
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N.  Y.  93,  that  the  doctrine  of  constructive  possession  of  the  whole  under 
color  of  title  had  no  application  to  cases  in  which  the  land  claimed  was 
not  of  a  proper  size  to  be  used  in  a  body  according  to  the  custom  of  the 
country,  and  so  not  to  apply  to  a  very  large  tract  of  laud,  which  could  not 
be  so  used.  And  the  part  not  actually  possessed,  to  be  deemed  construc- 
tively so,  must  be  for  use  with,  or  subservient  to,  the  other  part.  It,  very 
frequently  happens  that  the  boundary  between  two  adjoining  properties  is 
in  dispute,  and  in  such  cases  it  is  often  of  crucial  importance  to  determine 
what  has  been  regarded  as  the  true  line,  by  the  parties  themselves,  as  evi- 
denced by  the  extent  of  their  possession,  and  its  adverse  or  friendly  char- 
acter. The  rule  appears  to  be,  that  where  a  boundary  line  has  been  recog- 
nised, and  possession  taken  up  to  it,  under  the  impression  on  both  sides  that 
it  was  the  true  line,  and  with  the  intention  of  claiming  to  the  true  line, 
wherever  it  may  be,  such  possession,  no  matter  how  long  continued,  will  not 
give  title,  for  the  reason  that  the  element  of  hostility  is  wanting.  But 
where  the  line  has  been  agreed  on  as  the  line,  or  as  acquiesced  in  by  one 
party  and  claimed  by  the  other  as  such,  the  parties'  rights  are  determined 
by  their  possession:  McNamara  v.  Seaton,  82  111.  498;  Sholly  v.  Stahl,  2 
W.  N.  C.  (Pa.)  418  ;  Yetzer  v.  Thoman,  17  Ohio  St.  130  ;  Mayer  v.  Raf- 
ferty,  1  Head  60 ;  Skinner  v.  Crawiord,  54  la.  119  ;  Tracy  v.  Newton,  57 
Id.  210 ;  Knowlton  v.  Smith,  36  Mo.  507  ;  Walbrunn  v.  Ballen,  68  Id.  164  ; 
Cole  v.  Parker,  70  Id.  372 ;  Cutter  v.  Waddington,  22  Id.  206 ;  Hamilton 
v.  West,  63  Id.  93;  St.  Louis  v.  McCune,  28  Id.  481  ;  Houx  v.  Baitcm, 
68  Id.  84  ;  Howard  v.  Reedy,  29  Ga.  152 ;  Shiels  v.  Roberts,  64  Id.  :I70 ; 
Dow  v.  McKenney,  64  Me.  138 ;  Hitchiugs  v.  Morrison,  72  Id.  331 ;  Bobo 
v.  Richmond,  25  Ohio  St.  115;  Smith  v.  McKay,  30  Id.  409;  Davis  v. 
Judge,  46  Vt.  655  ;  Hiatt  v.  Kirkpatrick,  48  la.  78 ;  Bendick  v.  Heivly, 
23  Id.  511  ;  Majors  v.  Rice,  57  Mo.  384 ;  Brown  v.  Cockerell,  33  Ala.  38 ; 
Irvin  v.  Adler,  44  Cal.  559 ;  Swettenham  v.  Leary,  18  Hun  284;  Grimm 
v.  Curley,  43  Cal.  251.  And  in  these  cases,  as  in  others,  the  prima  facie 
presumption  is  that  the  possession  is  not  adverse:  Tamm  v.  Kellogg,  49 
Mo.  118.  Where  there  is  an  interference  of  two  surveys,  or  where  the 
boundaries  called  for  in  the  deeds  of  adjoining  owners  overlap,  there  must, 
in  order  to  establish  possession,  be  some  actual  occupation  of  the  pan  in 
dispute,  or  of  a  portion  of  it :  Creech  v.  Jones,  1  Sneed  631  ;  Alden  v. 
Grove,  18  Penn.  St.  377  ;  Beaupland  v.  McKeen,  28  Id.  124  ;  Hole  v.  Rit- 
tenhou&e,  37  Id.  116;  Cline  v.  Catron,  22  Gratt.  378 ;  Peyton  v.  Barton,  53 
Tex.  298;  Bunton  v.  Card  well,  53  Id.  408  ;  Child  v.  Kingsbury,  46  Vt.  47  ; 
see  White  v.  Lavender,  5  Sneed  648.  Where  the  possession  is  greater  in 
extent  than  the  claim,  it  is  the  latter  which  determines  the  amount  of  laud 
gained  by  adverse  possession :  Wood  v.  Willard,  37  Vt.  377;  Grube  v. 
Wells,  34  la.  148.  But  a  party  may  claim  to  the  extent  of  his  actual 
enclosure,  even  though  it  be  greater  than  is  called  for  by  his  deed  :  Swet- 
tenham v.  Leary,  18  Hun  284.  In  the  case  of  an  actual  possession  of 
part  of  the  tract  by  the^  true  owner,  actual  possession  of  another  portion 
by  one  who  has  or  has  not  a  color  of  title  will  only  extend  as  far  as  does 
the  occupation,  the  true  owner  is  constructively  in  possession  of  all  the 
rest :  Bradley  v.  West,  60  Mo.  33 ;  Shultz  v.  Liudell,  30  Mo.  310. 

If  a  settler  designate  his  boundaries  by  the  lines  of  the  surrounding 
surveys,  his  vendee  can  claim  the  land  within  those   boundaries,  otherwise 
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he  will  be  restricted  to  the  part  actually  enclosed  and  improved  :  Hughes 
v.  Pickering,  14  Penn.  St.  297  ;  and  see  Barnhart  v.  Pettit,  22  Id.  135. 
When  two  are  in  possession  under  different  claims  of  right  the  seisin  is  in 
him  who  has  the  legal  title :  Winter  v.  Stevens,  9  Allen  526  ;  Bartholomews. 
Edwards,  1  Houst.  (Del.)  17.  But  title  by  adverse  possession  may  be  acquirer! 
of  part  of  a  tract  of  land  while  the  true  owner  is  in  possession  of  the  other 
part :  Davis  v.  Perley,  30  Cal.  630 ;  Ballard  v.  Perry,  28  Tex.  347  ;  Jtik- 
way  v.  Barrett,  38  Vt.  316.  It  was  held  in  Cunningham  v.  Frandtzen,  26 
Tex.  34,  that  where  a  party  was  in  possession  with  improvements  and  in- 
closure/  his  possession  was  actual  to  their  extent.  That,  having  at  the  same 
time  a  deed,  he  held  to  the  boundaries  of  it  by  constructive  possession. 
Upon  a  sale  by  him  of  a  part  of  the  tract,  including  the  improvements 
which  constituted  his  actual  possession,  the  possession  of  the  purchaser 
extended  no  further  than  the  limits  of  his  deed.  And  the  vendor  having 
parted  with  the  actual  possession,  lost  thereby  his  constructive  possession 
of  the  remainder.  The  requirement  of  actual  possession  does  not  preclude 
the  possession  by  a  tenant  or  agent,  either  will  suffice:  Schuylkill  Co.  v. 
McCreary,  58  Penn.  St.  504  ;  Goodwin  v.  Sawyer,  33  Me.  541  ;  Finlay  v. 
Cook,  54  Barb.  9.  But,  if  the  owner  of  land  finds  it  in  the  possession  of 
the  tenant  of  another,  and  the  tenancy  is  not  disclosed,  and  he  also  leases 
to  the  tenant,  the  continued  possession  of  the  tenant  will  not  keep  alive 
the  first  landlord's  adverse  possession  :  Thompson  v.  Pioche,  44  Cal.  508.] 

It  must  be  continued.  If  the  property  is  of  a  character  to  admit  of 
permanent  useful  improvement,  the  possession  shall  be  kept  up  during  the 
statutory  period  by  actual  residence,  or  by  continued  cultivation  or  inclo- 
sure :  Johnson  v.  Irwin,  3  S.  &  R.  291 ;  Royer  v.  Benlow,  10  Id.  303  ; 
Jackson  v.  Schoonmaker,  2  Johns.  230 ;  either  of  which  will  do ;  Hoey  v. 
Furman,  1  Penn.  St.  296,  301 ;  surveys,  cutting  wood,  occasional  occu- 
pancy, with  payment  of  taxes,  will  not  do  :  Cornelius  v.  Giberson,  1  Dutch. 
33 ;  Sorber  v.  Willing,  10  Watts  141 ;  Mayor  v.  Riddle,  already  cited  : 
nor  the  cutting  of  fire-wood  and  bushes,  and  trimming  the  trees,  or  even 
entirely  clearing  the  land,  if  the  woods  be  let  to  grow  again :  Parker  v. 
Parker,  1  Allen  245 ;  but  if  the  land  is  not  such  as  to  admit  of  residence 
or  improvement,  such  use  and  occupation  of  it  as  from  its  nature  it  is  sus- 
ceptible of,  with  claim  of  ownership,  will  be  an  actual  possession  :  West  v. 
Lanier,  9  Humph.  762,  771 ;  Clancey  v.  Houdlette,  39  Me.  451.  But 
intention  will  not  do.  "  He  must  keep  his  flag  flying  :"  Stephens  v.  Leach, 
19  Penn.  St.  265;  Ewing  v.  Alcorn,  40  Id.  500. 

The  effect  given  to  claim  under  color  of  title  is,  perhaps,  not  the  same 
in  all  the  States.  A  case,  new  in  instance,  at  least,  is  Hill  v.  Saunders,  6 
Rich.  62.  T.  and  two  others  were  tenants  in  common  of  a  tract  of  land. 
P.  entered  under  color  of  title,  and  held  possession  for  several  years  ;  but 
before  the  statutory  period  was  complete,  T.  and  his  co-tenants  made  parti- 
tion of  the  land,  and  to  T.  was  assigned  a  part  over  which  P.'s  color  of 
title  extended,  but  of  which  he  had  no  actual  possession  after  the  partition, 
as  before,  until  the  statutory  period  was  'complete.  It  was  decided  that  P. 
had  not,  as  against  T.  acquired  a  title  by  possession  to  the  part  of  the  tract 
allotted  to  T.  in  the  partition.  The  root  of  the  adverse  possession,  said  the 
court,  is  the  disseisin,  originally  confined  to  the  actual  pedis  possessio.  The 
adjunct,  called  color  of  title,  extended  it  only  by  the  constructive  virtue 
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that  is  allowed  to  the  act  and  place  of  ouster,  and  hence  the  court  consid- 
ered that  when  this  latter  becomes  without  the  area  of  which  the  grantee 
was  seised  of  title,  rhe  constructive  possession  to  the  parcel  severed  from 
that  in  actual  adverse  possession,  falls  as  the  shadow  would,  with  the  sub- 
stance, or,  as  the  incident  of  interest  would,  upon  the  extinguishment  of 
the  principal  that  bore  it. 

As  to  the  question   whether  several   adverse  possessions  can  be  tacked 
together,  the  States  differ  among  themselves,     In  South  Carolina,  in  King 
v.  Smith,  Rice  11  (see',  also,   Beadle  v.  Hunter,  3  Strob.   331,  336),  it  is 
decided  that  they  cannot  be  joined  by  conveyance   from  one  to  another, 
though  there  are  cases,  as  between  landlord  and  tenant,  and  between  dis- 
seisor  and  his  heirs,  where  both  possessions  may  be  referred  to  in  the  same 
entry.  In  Potts  v.  Gilbert,  Judge  Washington  was  clear,  that  where  several 
persons  enter  into   possession,  the   last  cannot  tack   the  possession   of  his 
predecessors  to  his  own,  and  even  if  there  had  been  conveyances,  he  asks, 
"  what  had  any  of  them  in  point  of  title  to  convey  ?"  In  New  York,  Ver- 
mont and  Massachusetts,  possession  may  be  tacked  if  one  comes  in  under 
the  other,  and  the  possessory  estates  are  connected  and  continuous;  not 
otherwise:  Brant  v.  Ogden,  1  Johns.  156  ;  Jackson  v.  Thomas,  16  Id.  293  : 
AVinslow  v.  Newell,  19  Vt.  164,  169  ;  Ward  v.  Bartholomew,  6  Pick.  410 : 
Wade  v.  Lindsey,  6  Mete.  407,  412;  Melvin  v.  Proprietors  of  Locks  and 
Canals  on  Merrimac   River,  5  Id.  15,  32.     In  Pennsylvania,  it  is   certain, 
that  several  possessions,  if  continuous  and  connected,  may  be  joined   to- 
gether to  make  out  the  full  statutory  period  :  Overfield  v.  Christie,  7  S.  & 
R.  173;  McCoy  v.  Trustees  of  Dickinson  College,  5  Id.  254  ;  Mercer  v. 
Watson,  1  Watts  330^338  ;  Parker  v.  Southwick,  6  Id.  377  ;  Hunt  v.  Dev- 
ling,  8  Id.  403 ;  Moore  v.  Small,  9  Penn.  St.   194,  196,  where  it  is  said 
that  Judge  Washington's  decision  in  Potts  v.  Gilbert  was  never  acknowl- 
edged as  sound  by  any  land  lawyer  or  judge  of  that   State  ;  Sheetz  v. 
Fit/water,  5  Penn.  St.  126,  131 ;  and  so  it  is  in  Kentucky  :  Adams  v.  Tier- 
nan,  5  Dana  394  ;  and  Tennessee :  Chilton  v.  Wilson,  9  Humph.  399,  405. 
[The  cases  are  all  agreed  that  adverse  possession  must  be  continuous,  in 
order  to  confer  title :  Steeple  v.  Downing,  60  Ind.  478  ;  Harrison  v.  Cache- 
iu,  35  Mo.  77;  Joiner  v.  Borden,  32  Ga.  239;  Bell  v.  Denson,  56  Ala. 
444 ;  Bank  of  Va.  v.  Hedges,  38  Tex.  614 ;  Williams  v.  Wallace,  78  N. 
C.  354 ;  Tegarden  v.  Carpenter,  36  Miss.  404  ;  Nixon  v.  Porter,  38  Id. 
401 ;  Sharp  v.  Johnson,  22  Ark.  79 ;  Morse  v.   Williams,  62  Me.    44o. 
That  is,  there  must  be  no  cessation  of  the  exercise  of  acts  of  ownership 
over  the  property.     And  not  only  must  the  possession  be  continuous,  but 
it  must  be  continuously  adverse  for  the  whole  statutory  period,  and  in 
Georgia  it  has  been  held  that  an  abandonment  after  the  statutory  period 
would  destroy  the  title,  as  it  was  evident  that  the  holding  had  not  been 
adverse  :  Russell  v.  State,  25  Ga.  493  ;  Vickey  v.   Benson,  26  Id.   582. 
But  the  weight  of  authority  is  the  other  way:  Schall  v.  Williams  Valley 
R.  R.,  35  Penn.  St.  191 ;  Jacks  v.  Chaffin,  34  Ark.  534.     (And  see  the 
cases  cited  infra,  which  hold  the  title  conferred  by  possession  for  the  requi- 
site period  complete  and  absolute.)     As  to  what  acts  on  the  part   of  the 
claimant  will  break  the  continuity  of  his  adverse  possession,  it  is  said  gen- 
erally in  Harper  v.  Tapley,  35  Miss.  506,  that  possession  is  lost  by  leaving 
with  intention  to  abandon.     Intention  enters  largely  into  the  consideration 
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of  this  question.  So,  an  occasional  vacancy,  such  as  occurs  in  every  case 
where  a  party  cannot  for  the  time  obtain  a  tenant,  will  not  amount  to  an 
abandonment :  Hughes  v.  Pickering,  14  Penn.  St.  297  ;  Hudgins  v.  Crow, 
32  Ga.  367 ;  so,  where  the  premises  are  left,  after  the  construction  of  im- 
provements, with  an  intention  to  return:  Fugate  v.  Pierce,  49  Mo.  441. 
Continuous  possession  is  not  broken  when  there  is  only  a  short  and  reason- 
able time,  during  which  there  was  no  actual  occupancy  between  the  out- 
going and  incoming  of  parties  whose  joint  possession  is  required  to  complete 
the  statutory  period :  De  La  Vega  v.  Butler,  47  Tex.  529.  And  the  con- 
tinuity is  not  broken  when  some  member  of  a  family  has  remained  in 
possession  claiming  title,  although  the  other  members  of  the  family  have 
left :  Cunningham  v.  Brumbach,  23  Ark.  336.  In  Armstrong  v.  Morrill, 
14  Wall.  120,  it  was  held,  Justices  Davis,  Strong  and  Bradley  dissenting, 
that  where  lands  of  A.  in  the  adverse  possession  of  B.,  were  forfeited  to 
the  State  of  Virginia  for  non-payment  of  taxes,  but  were  allowed  by  a 
subsequent  private  act  to  be  redeemed  by  the  original  owner,  the  forfeiture 
to  the  State  broke  in  point  of  law  the  continuity  of  the  adverse  possession, 
and  that  such  adverse  possession,  though  in  fact  continuous,  was  not  re- 
stored to  legal  continuity  by  the  redemption.  Where  a  widow,  under 
threat  of  legal  proceedings  by  the  true  owner,  relinquished  possession,  this 
broke  the  necessary  continuity  :  Shaffer  v.  Lowry,  25  Penn.  St.  252.  With 
regard  to  a  break  in  the  hostile  character  of  the  possession,  anything 
which  can  be  said  to  amount  to  a  recognition  of  the  true  owner's  title  will 
destroy  the  requisite  hostility.  And  the  Supreme  Court  of  Alabama  has 
gone  so  far  as  to  hold  that  an  attornment  by  a  tenant  to  a  stranger  who 
claims  to  own  the  land,  although  it  may  be  ineffectual  to  make  him  the 
tenant  of  the  claimant,  will  yet  destroy  the  adverse  character  of  his  land- 
lord's possession  as  against  such  claimant :  Russell  v.  Ewiug,  38  Ala.  44. 
But  see  contra,  Haynes  v.  Boardman,  119  Mass.  414.  Where  a  trespasser 
whose  title  by  adverse  possession  is  not  complete  accepts  a  lease  and  agrees 
to  give  up  possession  when  it  expires,  he  can  no  longer  claim  adversely  : 
Campaa  v.  Lafferty,  43  Mich.  429.  So,  where  a  plaintiff  in  ejectment  has 
shown  by  written  acknowledgments  of  the  defendant  in  possession  that  a 
tenancy  under  him,  the  plaintiff,  existed  within  the  statutory  period,  evi- 
dence for  the  defendant  that  prior  to  such  acknowledgment  his  possession 
was  adverse  is  incompetent,  unless  he  further  shows  that  he  was  fraudu- 
lently induced  to  make  the  acknowledgment  contrary  to  his  right:  App  v. 
Cadwalader,  5  W.  N.  C.  (Pa.)  137.  But  the  purchase  by  the  claimant  of 
an  outstanding  title  will  not  make  his  possession  less  hostile :  Oweus  v. 
Myers,  20  Penn.  St.  134 ;  Bannon  v.  Brandon,  34  Id.  263  ;  Brandon  v. 
Bannon,  38  Id.  63  ;  Cannon  v.  Stockman,  36  Cal.  535.  If,  however,  the 
claimant  offers  to  purchase  the  land  from  the  true  owner,  and  the  offer  is 
made  not  merely  to  buy  in  an  outstanding  title  or  adverse  claim  to  quiet 
his  possession  and  prevent  litigation,  it  amounts  to  a  recognition  of  the 
owner's  title,  and  the  claimant's  possession  will  no  longer  be  deemed  ad- 
verse :  Lovell  v.  Frost,  44  Cal.  471. 

The  claimant's  adverse  possession  may  also  be  interrupted  from  without 
as  well  as  by  his  own  conduct.  A  countervailing  possession  or  entry  by 
the  true  owner  must  be  of  the  same  kind  as  the  adverse  possession  of  the 
claimant — that  is,  it  must  be  distinct,  notorious,  etc. :  Creech  v.  Jones,  5 
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Sneed  631  ;  Hollinshead  v.  Nauman,45  Penn.  St.  140  ;  Burrows  v.  Gallup, 
32  Conn.  493:  Pope  v.  Henry,  24  Vt.  560  ;  Bowen  v.  Guild,  130  Mass, 
121.  It  is  held  in  California  that  a  wrongful  or  forcible  entry  will  break 
the  continuity  of  possession :  San  Jose  v.  Trimble,  41  Cal.  536.  But  if 
the  true  owner  wrest  the  possession  forcibly  from  the  claimant,  ami  roti- 
tution  is  made  by  law,  the  continuity  is  not  broken :  Ferguson  v.  Bartho- 
lomew, 67  Mo.  212;  Gary  v.  Edmonds,  71  Id.  523.  And  a  forcible  entry 
by  a  trespasser  will  not  interrupt  the  possession :  Clark  v.  Potter,  32  Ohio 
St.  49  ;  Whalley  v.  Small,  29  la.  288.  And  see  Bell  v.  Denson,  56  Ala. 
444  ;  Ladd  v.  Dubrocca,  61  Id.  25.  There  must  be  actual  entry  by  the 
owner  or  his  agent  to  toll  the  statute.  Neither  an  unsuccessful  action  of 
ejectment,  nor  loose  verbal  declarations  of  claim  have  any  effect :  Work- 
man v.  Guthrie,  29  Penn.  St.  495 ;  Robinson  v.  Phillips,  56  N.  Y.  634.  A 
disturbance  by  war  will  have  no  effect  if  possession  he.  resumed  without 
unneeesstry  delay:  McColgan  v.  Langford,  6  B.  J.  Lea  108.  Where  an 
action  was  brought  against  one  who  held  adversely,  but  whose  possession 
had  not  been  continued  for  the  requisite  time,  and  the  plaintiffs,  on  the 
death  of  the  defendant,  before  the  trial,  went  into  possession  and  were 
ousted  by  the  defendant's  heirs,  it  was  held  that  the  continuity  of  the 
adverse  possession  had  been  broken  by  their  entry:  Congden  v.  Morgan,  14 
S.  C.  587.  In  Missouri  the  enforcement  of  a  writ  of  ]>o>>e>sion  in  eject- 
ment puts  an  end  t«>  the  defendant's  adverse  possession  as  of  the  day  of  the 
institution  of  the  rait:  Dunn  r.  Miller,  7 ~>  Mo.260.  And  in  Michigan  a  decree 
requiring  the  occupant  t<>  convey  tin1  land  puts  an  end  to  his  adverse  pos- 
s<>- ion:  Gower  v.  Quiulan,  40  Mich.  572.  The  adverse  possession  of  a 
single  woman  who  subsequently  married,  and  whose  husband  went  into 

-inn  also,  was  held  not  interrupted  by  such  possession  of  her  hus- 
band, in  Crowther  v.  Lloyd,  3  Vr.  326.  If  the  possession  is  broken  before 
period  of  limitation  is  complete,  there  need  be  no  privity  between  the 
owner  and  the  person  who  ousted  the  claimant  in  possession,  to  give  the 
ouner  the  benefit  of  the  ouster:  Chandler  i\  Unshing,  38  Tex.  591.  Par- 
ties suco -s-iveiy  in  posscssiou  of  land,  may  tack  their  several  possessions, 
provided  there  is  privity  between  them,  but  not  otherwise.  Possession  of 
S"\vral  persons  in  succession  claiming  under  the  same  title  is  the  same  pos- 
session :  Lea  v.  Polk  Co.,  21  How.  493  ;  Ludowick  v.  Alford,  17  How.  60J  ; 
M<  Neely  u.  Laugan,  22  Ohio  St.  32  ;  Schrack  v.  Zublin,  34  Penn.  St.  38  ; 
Doe  v.  Brown, 4  Ind.  143  ;  McEntire  v.  Brown,  28  Id.  347  ;  Kilbourn  v.  Lock- 
man,  <S  la.  380;  Shaw  v.  Nicholay,  30  Mo.  99;  Chouquette  v.  Baradas,  23 
Id.  331  ;  Haysv.  Morrison,  30  Ga.  971. ;  San  Francisco  v.  Fulde,  37  Cal. 
349 ;  Dosewell  v.  De  La  Lanza,  20  How.  29 ;  Wheeler  v.  Moody,  9  Tex. 
372  ;  Day  v.  Wilder,  47  Vt.  583 ;  Benson  v.  Stewart,  30  Miss.  49.  In 
Tennessee,  successive  possession  of  trespassers  cannot  be  tacked:  Baker  v. 
Hall,  (>  i>ax.  41) ;  Moih'itt  v.  McDonald,  11  Humph.  357.  But  the  contrary 
is  held  in  Pennsylvania :  Hughes  v.  Pickering,  14  Penn.  St.  297 ;  and  in 

uri  it  is  held  that  a  son-in-law  may  tack  his  possession  to  that  of  his 
father-in-law  who  preceded  him  :  St.  Louis  v.  Gorman,  29  Mo.  593.  Where 
B.,  under  a  wrongful  sheriff's  deed  of  property,  supposed  to  be  of  A.,  went 
into  possession  of  laud,  there  was  no  privity  between  him  and  A.  and  their 

-sions  could  not  be  tacked,  the  sale  having  been  wrongful  B.  was  a 
trespasser  as  to  A. :  Heston  v.  Coats,  22  Ga.  46.  The  possessions  of  a  ten- 
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ant  for  life  and  a  remainderman  are  not  in  privity :  Austin  v.  Rutland 
R.  R.  Co.,  45  Vt.  215;  contra,  Haynes  v.  Boardman,  119  Mass.  414. 
Where  a  husband  died  in  possession,  and  his  wife  continued  to  occupy  the 
premises,  it  was  held  in  Sawyer  v.  Kendall,  10  Cush.  241,  that  their  posses- 
sion could  not  be  tacked ;  nor  can  the  possessions  of  successive  purchasers 
of  a  tract  of  land  covered  by  the  lien  of  a  judgment  who  derived  their 
title  from  the  judgment  debtor  :  Peques  v.  Warley,  14  S.  C.  180.] 

3.  It  must  be  visible,  notorious,  distinct,  or  definite  in  its  extent.  These 
three  characteristics  may  be  considered  together  ;  for  in  them  are  wrapt  up 
the  qualities  which  chiefly  distinguish  a  disseisin  from  a  trespass,  and  they 
unite  to  give  rise  to  two  modes  in  which  a  disseisin  may  be  effected.  As 
to  the  general  principle,  that  the  possession,  to  be  an  ouster,  must,  in  its 
nature,  possess  such  notoriety  that  the  owner  may  be  presumed  to  have 
notice  of  it,  and  of  its  extent,  see  Proprietors,  &c.  v.  Call,  1  Mass.  4c83  ; 
Proprietors,  &c.-y.  Springer,  4  Id.  416;  Pray  v.  Pierce,  7  Id.  381 ;  Herbert 
v.  Hap  rick,  16  Ala.  581,  596.  [Wilson  v.  Williams,  52  Miss.  488  ;  Scruggs 
v.  Scruggs,  43  Mo.  142  ;  Kay  v.  Jennings,  66  Id.  356  ;  Musick  v.  Barney, 
49  Id.  458  ;  Virgin  v.  Lard,  32  Ga.  572 ;  Samuel  v.  Borrowscale,  104  Mass. 
207.]  There  appear  to  be  two  modes  of  possession,  which  have  that  kind 
and  degree  of  notoriety, and  distinctness,  which  are  necessary  to  constitute 
statutory  adverse  possession.  1.  Where  one  enters,  not  under  any  deed 
or  written  title,  but  merely  assuming  the  possession  with  claim  of  right,  the 
ouster  he  effects  extends  no  further  than  he  occupies,  cultivates,  incloses  or 
otherwise  excludes  the  owner  from.  2.  But  if  one  enters  under  color  of 
tide  by  deed  or  other  written  document,  and  occupies  and  improves  the 
land,  he  acquires,  in  law,  actual  possession  to  the  extent  of  the  boundaries 
contained  in  the  writing,  and  this,  though  the  title  conveyed  to  him  by  the 
deed  is  good  for  nothing:  Edgerton  v.  Bird,  6  Wis.  537  ;  Bell  v.  Long- 
worth,  6  Port.  273 ;  Wright  v.  Mattison,  18  How.  56.  Upon  these  two 
principles  the  courts  seem  generally  agreed,  though  in  the  different  States, 
they  are  explained  and  defined  with  various  degrees  of  strictness. 

In  Massachusetts,  as  to  the  former  kind  of  ouster,  the  principle  appears 
to  be,  that  open  and  visible  occupation,  by  means  of  such  possession  as 
excludes  and  prevents  the  exercise  of  the  other's  ownership,  without  right 
or  permission — as  by  building,  fencing  by  a  regular  fence,  and  not  a  mere 
possession  fence  made  by  filling  and  lapping  together  trees — is  a  disseisin, 
to  the  extent  of  the  land  from  which  there  is  this  real  exclusion  of  the 
owner :  Small  v.  Procter,  15  Mass.  495 ;  Boston  Mill  Corporation  v.  Bui- 
finch,  6  Id.  229  ;  Brown  v.  Porter,  10  Id.  93  ;  Coburn  v.  Hollis,  3  Mete. 
125 ;  Poignard  v.  Smith,  6  Pick.  172,  8  Id.  272  ;  Brimmer  v.  Proprietors 
of  Long  Wharf,  5  Id.  131  ;  but  in  regard  to  woodland,  the  cutting  of 
timber  for  use  and  sale,  clearing  for  cultivation,  running  lines,  or  making 
them  by  lopping  trees,  and  a  sale  of  part  of  the  laud,  are  not  sufficient, 
without  any  cultivation  or  fencing,  to  constitute  a  disseisin,  although  such 
acts  are  within  the  knowledge  of  the  owner  :  Whitney  v.  Dinsmore,  6  Cush. 
128 ;  and  see  Lane  v.  Gould,  10  Barb.  254  :  and  it  seems  in  general  that 
possession  of  which  the  jury  find,  upon  sufficient:  evidence,  that  the  owner 
had  notice,  is  sufficient  adverse  possession.  See  Coburn  v.  Hollis,  3  Mete. 
125.  Entry  under  a  parol  gift,  and  possession  for  twenty  years,  takes 
away  the  donor's  right  of  entry  :  Sumner  v.  Stevens,  6  Mete.  337.  See 
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the  distinction  between  possession  as  against  wrongdoers,  and  disseisin,  or 
possession  adverse  to  the  owner,  in  Slater  v.  Rawson,  6  Id.  439.  The  earlier 
cases  in  Massachusetts  would  appear  to  have  given  to  a  deed  recorded,  the 
effect  of  a  feoffmeut ;  but  that  is  broken  down  in  Bates  v.  Norcross,  14 
Pick.  224,  where  it  is  settled  that  a  deed  recorded,  without  open  occupa- 
tiou  and  improvement,  is  no  disseisin ;  and  it  seems  from  Coburn  v. 
Hollis,  that  the  recording  has  no  effect  in  operating  as  notice.  The  subject 
is  not  well  settled :  see  Blood  v.  Wood,  1  Mete.  528. 

In  New  Hampshire,  also,  possession  without  color  of  title,  to  be  adverse 
must  be  real  and  substantial,  and  a  mere  enclosure  by  a  brush  fence  and 
cutting  wood  within  it,  as  from  a  wood  lot,  would  not  constitute  a  dissei- 
sin, or  adverse  possession  :  Hale  v.  Gliddin,  10  N.  H.  397  ;  and  even  if  a 
grantee  enter  under  color  of  title  by  deed,  though  by  mere  entry  he  may 
be  considered  as  in  possession  to  the  extent  of  his  claim,  as  against  one 
entering  subsequently  without  right,  yet  if  his  occupation  be  not  of  a  char- 
acter to  indicate  a  claim  which  may  be  co-extensive  with  the  limits  of  the 
deed,  and  afford  a  presumption  of  notice  of  such  claim,  such  occupation 
as  against  the  owner,  would  not  be  a  disseisin  to  the  extent  of  the  assumed 
title,  for  the  principle  that  the  party^  is  presumed  to  enter  adversely 
according  to  his  title,  would  have  no  sound  application  and  the  adverse 
possession  may  be  limited  to  the  actual  occupancy  :  Bailey  v.  Carletou, 
12  Id.  19. 

In  New  Jersey,  the  law  is  settled  upon  similar  principles  :  Den  ex  dem. 
Saxton  v.  Hunt,  Spen.  487. 

In  Maryland,  "  there  must  be  a  real  and  substantial  inclosure,  actual 
occupancy,  or  possessio  pedis,  which  is  definite,  positive  and  notorious  ;" 
Cresap  v.  Hutson,  9  Gill  270. 

As  to  New  York,  the  reader  will  find  the  law  as  it  was  previously  set- 
tled, defined  with  greater  precision  in  the  Revised  Statutes,  vol.  2,  p.  222  ; 
part  3  ch.  4,  tit.  2,  sec.  8,  et  seq.  ;  as  to  possession  without  color  of  written 
tide,  before  the  statute,  see  Jackson  v.  Schoonmaker,  2  Johns.  230,  and 
Jackson  y.  Warford,  7  Wend.  62  ;  and  as  to  possession  under  a  written 
title,  see  Simpson  v.  Downing,  23  Wend.  316  ;  Jackson  v.  Oltz,  8  Id.  440  ; 
Doe.  v.  Vermilyea,  6  Cow.  677,  &c. 

So  in  Vermont,  there  must  be  some  claim  of  right,  or  title,  some  mark- 
ing out  of  boundaries,  or  having  a  survey,  or  deed,  on  record,  to  show  the 
extent  of  the  claim :  Stevens  v.  Hollister,  18  Vt.  294,  303. 

And,  in  South  Carolina,  if  the  occupant,  relying  on  adverse  possession, 
claims  possession  beyond  the  laud  actually  occupied,  the  extent  and  limits 
of  that  possession  must  be  defined  by  reference  to  some  colorable  title,  as  a 
deed  or  plot,  or  by  visible  marked  lines,  reputed  boundaries,  or  other 
equivalent  evidence ;  no  right  can  be  founded  on  undefined  possession : 
Golsou  v.  Hook,  4  Strob.  23,  26.  But  occupancy  of  a  part,  with  color  of 
title,  which  means  anything  which  clearly  defines  the  extent  of  the  claim, 
will  give  title  to  the  whole,  if  continued  for  the  statutory  period  :  Bank  v. 
Smyers,  2  Id.  24,  29 ;' Johnson  v.  McMillan,  1  Id.  143,  145.  See,  also, 
Lenoir  v.  South,  10  Ired.  237. 

The  Federal  Courts,  adopting  the  same  principles,  appear  to  be  less 
rigorous  in  requiring  an  actual  exclusion  of  the  owner  where  the  possession 
is  not  under  color  of  a  written  title.  In  Ellicott  v.  Pearl,  10  Pet.  412,  it 
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is  said,  that  to  constitute  actual  adverse  possession,  there  need  not  be  an 
inclosure  or  fence  :  "  The  erection  of  a  fence,  is  nothing  more  than  an  act 
presumptive  of  an  intention  to  assert  an  ownership  over  the  property.  But 
there  are  many  other  acts,  which  are  equally  evincive  of  such  an  intention 
of  asserting  such  ownership  and  possession :  such  as  entering  upon  land 
and  making  improvements  thereon ;  raising  a  crop  of  corn ;  felling  and 
selling  the  trees  thereon,  &c. ;  under  color  of  title :"  but  if  one  enter  into 
possession  under  a  deed,  his  possession  is  deemed  to  extend  to  the  bounds 
of  that  deed,  though  he  actually  possess  only  a  small  part.  "  In  such  a 
case,  where  there  is  no  adverse  possession,  the  law  construes  the  entry  to 
be  co-extensive  with  the  grant  to  the  party,  upon  the  ground  that  it  is  his 
clear  intention  to  assert  such  possession."  In  Ewing  v.  Burnet,  11  Id.  41, 
it  is  said,  "  It  is  well  settled  that  to  constitute  an  adverse  possession,  there 
need  not  be  a  fence,  building,  or  other  improvement  made :  it  suffices  for 
this  purpose,  that  visible  and  notorious  acts  of  ownership  are  exercised 
over  the  premises  in  controversy  for  twenty-one  years  after  an  entry  under 
claim  and  color  of  title.  So  much  depends  on  the  nature  and  situation  of 
the  property,  the  uses  to  which  it  can  be  applied,  or  to  which  the  owner  or 
claimant  may  choose  to  apply  it,  that  it  is  difficult  to  lay  down  any  pre- 
cise rule  adapted  to  all  cases.  But  it  may  with  safety  be  said,  that  where 
acts  of  ownership  have  been  done  upon  land,  which,  from  their  nature, 
indicate  a  notorious  claim  of  property  in  it,  and  are  continued  for  twenty 
years,  such  acts  are  evidence  of  an  ouster  of  a  former  owner,  and  an  actual 
adverse  possession  against  him,  if  the  jury  shall  think  that  the  property 
was  not  susceptible  of  a  more  strict  or  definite  possession  than  had  been  so 
taken  and  held.  Neither  actual  occupation,  cultivation,  nor  residence,  are 
necessary  to  constitute  actual  possession,  when  the  property  is  so  situated 
as  not  to  admit  of  any  permanent  useful  improvement :  and  the  continued 
claim  of  the^  party  has  been  evidenced  by  public  acts  of  ownership,  such 
as  he  would  exercise  over  property  which  he  claimed  in  his  own  right,  and 
would  not  exercise  over  property  he  did  not  claim." 

In  Pennsylvania,  one  who  enters  and  occupies  without  any  act  or  claim, 
extending  the  intrusion  beyond  the  space  that  he  occupies,  effects  no  ouster 
beyond  what  he  incloses  or  cultivates :  Miller  v.  Shaw,  7  S.  &  R.  129 ; 
Royer  v.  Benlow,  10  Id.  303 ;  Hall  v.  Powel,  4  Id.  456  ;  Farley  v.  Lenox, 
.8  Id.  392 ;  McCaffrey  v.  Fisher,  4  VV.  &  S.  181  ;  but  an  entry  into  un- 
occupied, at  least,  unpatented,  land,  under  color,  that  is  boua  fide  claim, 
of  title,  will  extend  the  ouster  and  adverse  possession  over  the  whole  of  the 
tract  that  is  claimed  ;  for  entry  into  part  with  palpable  intent  to  possess 
the  whole,  is  a  possession  of  the  whole,  when  there  is  no  conflicting  pos- 
session:  Cluggage  v.  Duncan,  1  S.  &  R.  Ill;  Burns  v.  Swift,  2  Id.  436; 
Gilday  v.  Watson,  Id.  407  ;  and  entry  and  occupancy  under  a  younger 
survey  will  extend  the  adverse  possession  throughout  its  limits,  even  if 
those  limits  are  interfered  with  by  an  earlier  unoccupied  survey :  Wag- 
goner v.  Hastings,  5  Penn.  St.  300 ;  Seigle  v.  Louderbaugh,  Id.  490.  See 
Altemus  v.  Long,  4  Id.  254. 

In  like  manner,  an  entry  on  part,  and  payment  of  taxes  upon  the  whole 
with  the  owner's  acquiescence,  will  extend  the  ouster  through  the  whole : 
McCall  v.  tfeely,  3  Watts  69  and  cases  cited ;  but  see  Bishop  v.  Lee.  3 
Penn.  St.  214 ;  and  if  at  any  point  during  the  twenty-one  years  taxes  are 
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paid  on  a  less  extent  than  that  claimed  under  color  of  payment  for  a  larger, 
the  charm  of  his  constructive  possession  is  broken,  for  he  has  disclaimed 
it:  Clarke  v.  Dougan,  12  Penn.  St.  90.  Other  circumstances  may  extend 
the  possession  ;  and  though  merely  cutting  trees  on  an  uniuclosed  wood  lot 
would  constitute  but  a  series  of  trespasses,  and  never  constitute  adverse 
possession  :  Wright  v.  Guier,  9  Watts  172  ;  Sorber  v.  Willing,  10  Id.  141  ; 
Adams  v.  Robinson,  6  Penn.  St.  271  ;  yet  the  making  out  of  boundaries, 
or  having  a  survey  made,  and  exercising  acts  of  ownership,  and  using  it 
according  to  the  nature  of  the  land  and  the  custom  of  the  country,  may  be 
evidence  to  extend  the  possession  :  Royer  v.  Ben  low  ;  Heiser  v.  Riehle,  7 
Watts  35  ;  Criswell  v.  Altemus,  Id.  566,  580 ;  Lawrence  v.  Hunter,  9  Id. 
64  ;  Bell  v.  Hartley,  4  W.  &  S.  32 ;  Porter  v.  McGinnis,  6  Id.  501  ;  Fitch 
v.  Maun,  8  Penn.  St.  503.  See  AltemuB  v.  Trimble,  9  Penn.  St.  232;  Kite 
v.  Brown,  5  Id.  291. 

4.  It  must  be  hostile  or  adverse.  What  constitutes  adverse  possession, 
and  what  evidence  is  sufficient,  are,  of  course,  questions  of  law  ;  whether, 
in  fact,  the  possession  is  adverse,  or  under  the  owner's  title,  is  for  the  jury  ; 
and  the  burden  of  proving  that  the  possession  was  adverse,  is  upon  the 
person  alleging  it :  Rung  v.  Shoneberger,  2  Watts  23,  27  ;  McMaster  v. 
Bell,  2  P.  &  W.  180,  181 ;  Jones  v.  Porter,  3  Id.  132,  and  cases  there  cited  ; 
Herbert  v.  Hanrick,  16  Ala.  581,  594.  If  the  entry  was  permissive,  it 
must  be  proved  that  the  party  did  some  act  which  would  constitute  a 
disseisin  or  make  his  holding  adverse:  Hall  v.  Stevens,  9  Mete.  418, 
422.  See  Dikeman  v.  Parrish,  6  Penn.  St.  312,  225.  Wherever  a  privity 
existed  between  the  parties,  and  the  possession  was  originally  taken  and 
held  in  subserviency  to  the  title  of  the  real  owner,  a  clear,  positive,  and 
continued  disclaimer  and  disavowal  of  the  title  and  assertion  of  an  adverse 
right,  brought  home  to  the  party,  are  indispeDflable  before  any  foundation 
can  be  laid  for  the  operation  of  the  statute :  Zeller  v.  Eckert,  4  How. 
289,  296;  Burhaus  v.  Van  Zandt,  7  Barb.  92,  100.  The  occupant's 
declarations,  during  the  occupancy,  are  evidence  to  show,  that  the  holding 
was  not  adverse:  St  Clair  v.  Shale,  9  Penn.  St.  252 ;  Calhoun  v.  Cook,  Id. 
226 ;  Read  v.  Thompson,  5  Id.  327,  332.  Possession  for  a  great  length 
of  time  is  competent  evidence  for  the  jury  of  the  possession  being  adverse ; 
but  it  is  said  here,  that  thirty-eight  years  was  the  least  period  which  had 
been  allowed  as  competent  to  go  to  the  jury ;  Nickle  v.  McFarlane,  3 
Watts  165 ;  and  see  remark  of  Gibson,  C.  J.,  at  N.  P.  in  Butz  v.  Ihrie, 
1  Rawle  220 ;  and  see  Nitzell  v.  Paschall,  3  Id.  76,  82.  In  regard  to 
an  easement,  as  passing  over  another  man's  land,  where  one  uses  the 
easement  wherever  he  sees  fit,  without  asking  leave  and  without  objection, 
it  is  adverse ;  Garrett  v.  Jackson,  20  Penn.  St.  335 ;  and  the  mere  inat- 
tention of  the  owner  of  land,  that  an  easement  in  it  is  used  by  another, 
does  not  weaken  the  force  of  the  adverse  possession  ;  Reimer  v.  Stuber, 
Id.  463. 

The  matter  of  ouster  of  one  tenant  in  common  by  another,  has  given  rise 
to  a  host  of  decisions ;  the  principle  arrived  at  appears  to  be  this:  to  bar  a 
tenant  in  common's  right,  there  must  be  an  actual  ouster,  as  held  in  Hart 
v.  Gregg,  10  Watts  185 ;  Watson  v.  Gregg,  Id.  289,  and  Hall  v.  Mathias, 
4  W.  &  S.  331  ;  Purcell  v.  Wilson,  4  Gratt.  16,  21 ;  Gill  v.  Fauntleroy,  8 
B.  Mon.  177,  186;  but,  entering  or  appropriating  the  profits,  under  a  claim 
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of  exclusive  right,  or  with  palpable  intent  to  possess  exclusively,  when  the 
other  is  not  in  actual  possession,  is  an  actual  ouster  ;  and  any  acts  palpably 
displaying  such  intention  are  evidence  competent  to  render  the  entry  an 
ouster  :  see  the  cases  cited  in  Parker  v.  Proprietors  of  Locks  and  Canals  on 
Merrimack  Kiver,  3  Mete.  91,  and  Prescott  v.  Nevers,  4  Mas.  330;  and 
see  Marcy  v.  Marcy,  6  Mete.  360,  371 ;  Abercrombie  v.  Baldwin,  15  Ala. 
364,  369,  and  Calhoun  v.  Cook,  9  Penn.  St.  226  ;  Dikeman  v.  Parrish,  6  Id. 
212,  225 ;  Doe  v.  McCleary,  2  Ind.  405 ;  and  particularly  Johnson  v.  Toul- 
min,  18  Ala.  50 ;  and  sole  possession  or  retainer  of  the  profits  for  a  great 
length  of  time  is  competent  evidence,  for  the  jury,  of  an  intent  or  claim  to 
possess  exclusively,  and  therefore  competent  evidence  of  actual  ouster : 
Chambers  v.  Pleak,  6  Dana  426  ;  Johnson  v.  Toulmin,  18  Ala.  53 ;  Bolton 
v.  Hamilton,  2  W.  &  S.  294,  and  cases  cited  ;  Watson  v.  Gregg ;  for  a  sub- 
sequent act  will  explain  a  preceding  entry;  Smith  v.  Burtis,  9  Johns.  174, 
182.  But  the  presumption  in  such  cases  is  matter  of  evidence  for  the  jury, 
and  not  a  question  of  law  for  the  court :  Purcell  v.  Wilson,  4  Gratt.  16,  22. 
See  Zeller  v.  Eckert,  4  How.  289,  297.  "  Whether  there  has  or  not  been 
an  ouster,"  said  the  court,  in  Gill  v.  Fauntleroy,  8  B.  Mon.  177,  186,  "is  a 
question  of  fact  which  it  is  the  province  of  the  jury  to  decide.  What  facts 
will  authorize  a  jury  to  presume  an  ouster,  is  often  a  matter  of  law  for  the 
court  to  decide."  A  mortgage  of  the  whole  by  one  tenant  in  common,  is 
not  conclusive  evidence  of  an  ouster  :  Wilson  v.  Collishaw,  13  Penn.  St.  276. 
Adverse  possession  does  not  run  against  the  government :  Iverson  v.  Du- 
bose,  27  Ala.  422.  In  regard  to  incorporeal  hereditaments,  an  adverse, 
exclusive  and  uninterrupted  enjoyment,  if  made  under  claim  of  right,  with 
the  knowledge  and  acquiescence  of  the  owner,  affords  a  conclusive  presump- 
tion of  a  grant,  or  right,  as  the  case  may  be :  Wallace  v.  Fletcher,  30  N. 
H.  448,  and  cases  cited. 

The  same  great  rulss  on  the  subject  of  adverse  possession  which  prevail 
in  the  United  States,  have  been  referred  to,  and,  to  the  extent  of  the  case 
before  the  court,  approved  in  the  British  province  of  New  Brunswick :  Doe 
v.  White,  1  Kerr  595. 

[It  is  well  settled  that  possession  which  will  ripen  into  a  title  by  lapse 
of  time,  must  be  held  ammo  clamandi.  No  length  of  time  will  divest  the 
true  owner's  title,  where  the  possession  of  another  is  permissive :  Harvey 
v.  Tyler,  2  Wall.  328;  Kincheloe  v.  Tracewell,  11  Gratt.  587;  Newlin  v. 
Reynolds,  25  Id.  137 ;  Thomas  v.  Jones,  28  Id.  383 ;  Creekmau  v.  Creek- 
man,  1  Matt.  430 ;  Woodward  v.  McReynolds,  2  Pin.  268 ;  Law  v.  Smith, 
4  Ind.  56  ;  Smith  v.  Stevens,  82  111.  554 ;  Davenport  v.  Lebring,  52  la. 
365  ;  Grube  v.  Wells,  34  Id.  148;  Colvin  v.  McCune,  39  Id.  502;  Pease 
v.  Lawson,  33  Mo.  35 ;  Hays  v.  Morrison,  30  Ga.  971 ;  Dean  v.  Brown,  23 
Md.  11  ;  Perkins  v.  Nugent,  45  Mich.  156 ;  Davis  v.  Bowman,  55  Miss. 
671 ;  Rothschild  v.  Hatch,  54  Id.  554  ;  Adams  v.  Guice,  30  Id.  396.  Where 
one  enters  into  possession  under  a  contract  of  purchase,  his  possession  is 
permissive :  Harris  v.  Richey,  56  Peun.  St.  395 ;  McCracken  v.  Roberts, 
19  Id.  390;  Clark  v.  McClure,  10  Gratt.  305.  So,  where  the  entry  was 
under  a  license :  Babcock  v.  Utter,  1  Keyes  397 ;  a  parol  gift  pur  autre 
vie ;  Clark  v.  McClure,  10  Gratt.  305.  So  as  to  the  mere  possession  of  a 
vendor  of  the  sale :  Olwine  v.  Holman,  23  Peun.  St.  279.  And  so  of  the 
straying  of  cattle  from  a  neighbor's  meadow  :  Eddy  v.  St.  Mars,  53  Vt.  462. 
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But  the  entry  of  one  who  enters  with  expectation  of  procuring  a  pre-emp- 
tion under  the  Act  of  Congress,  is  adverse:  Gray  v.  Giveus,  26  Mo.  291. 
Hostility  is  of  the  very  essence  of  adverse  possession  :  Farish  v.  Coon,  40 
Cal.  33.  So  that  possession  must  not  be  taken  furtively  or  secretly.  "  The 
claim  of  title  which  is  an  indispensable  element  of  adverse  possession  has 
in  it  nothing  of  stealthiness,  nor  is  it  elastic  or  flexible.  There  must  be 
publicity,  continuity  and  good  faith  in  its  assertion,  leaving  no  room  for 
doubt  by  the  person  against  whom  it  is  asserted  that  his  title  is  disputed 
and  a  hostile  title  asserted  :"  Potts  v.  Coleman,  67  Ala.  221 ;  O'Daniel  v. 
Baker's  Union,  4  Houst.  (Del.)  488.  The  tests  of  adverse  possession,  are, 
the  fact  of  possession,  and  the  intent  with  which  it  is  held  :  Woodward  v. 
McReyuolds,  2  Pin.  268;  Davenport  v.  Lebring,  52  la.  365;  Jones  v. 
Hockman,  12  Id.  101  ;  Grube  v.  Wells,  34  Id.  148;  Doe  v.  Hearick,  14 
Ind.  242 ;  Bauman  v.  Grubb,  26  Id.  419  ;  Hudson  v.  Putney,  14  W.  Va. 
561  ;  Campbell  v.  Braden,  96  Penu.  St.  388.  In  Johnson  v.  Gorham,  38 
Conn.  520,  and  Vandye  v.  Hepner,  45  Ind.  589,  it  is  held  that  a  hostile 
claim  of  right  is  not  essential,  but  the  great  weight  of  authority  is  to  the 
contrary. 

The  presumption  is  against  adverse  possession,  and  the  claimant  must 
prove  it  clearly :  Russell  v.  Davis,  38  Conn.  562 ;  Parker  v.  Banks,  79  N. 
C.  480 ;  Hood  v.  Hood,  2  Grant  (Pa.)  229 ;  Jackson  v.  Berner,  48  111. 
203 ;  Lynde  v.  Williams,  68  Mo.  360 ;  Sharp  v.  Dangney,  33  Cal.  505 ; 
Rowland  v.  Updike,  4  Dutch.  101;  Alexander  v.  Polk,  39  Miss.  737. 
When  adverse  possession  is  shown,  it  will  be  presumed  to  continue  until 
the  contrary  is  shown :  Wilson  v.  Spring,  38  Ark.  181 ;  Clements  v.  Lam- 
kin,  34  Id.  598;  Currier  v.  Gale,  9  Allen  522.  As  to  what  the  claimant 
must  show,  in  order  to  establish  his  adverse  possession,  no  precise  rule  can 
be  given.  As  before  shown,  mere  occasional  use  of  land  will  not  suffice. 
Where  one  holds  land  for  himself,  taking  the  profits  exclusively,  for  the 
statutory  period,  in  the  absence  of  evidence  to  the  contrary  his  possession 
will  be  deemed  adverse :  Neel  v.  McElheny,  69  Penn.  St.  300.  Assessment 
of  land  to  a  party,  or  payment  of  taxes  upon  it,  is  insufficient :  McDermott 
v.  Huffman,  70  Penn.  St.  131 ;  Chapman  v.  Templeton,  53  Mo.  463 ;  Barn- 
hart  v.  Pettit,  22  Peim.  St.  135. 

Important  differences  as  to  the  nature  of  evidence  required  arise  from 
the  relations  in  which  the  owner  and  claimant  stand  to  each  other.  As 
between  persons  in  confidential  relations,  or  between  co-heirs,  devisees,  ten- 
ants in  common,  grantors  and  grantees,  mortgagors  and  mortgagees,  a 
stricter  rule  obtains  than  in  ordinary  cases.  As  between  trustee  and  ces- 
tui  que  trust,  there  must  be  some  distinct  and  unmistakable  act  of  hostility, 
before  the  possession  of  the  one  will  be  considered  adverse  to  the  other : 
Marr  v.  Gillian,  1  Cold.  489  ;  McCammar  v.  Pettit,  3  Sneed  242 ;  Butler 
v.  Lawson,  72  Mo.  227.  Afld  in  Missouri  a  trustee's  possession  was  held 
not  to  be  adverse  although  he  had  converted  the  profits  to  his  own  use  for 
a  number  of  years.  There  should  have  been  some  distinct  disavowal  of 
the  trust:  Goodwin  v.  Goodwin,  69  Mo.  617.  Where  in  the  case  of  an 
implied  trust,  the  trustee,  assuming  ownership,  sells  the  land  to  a  third 
party,  this  amounts  to  a  repudiation  of  the  trust,  and  the  possession  of  the 
grantees  claiming  under  such  conveyance,  will  be  regarded  as  adverse : 
Peters  v.  Jones,  35  la.  512 ;  and  see  Clark  v.  Suodgrass,  66  Ala.  445. 
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The  rule  is  the  same  between  co-heirs :  Forward  v.  Deetz,  32  Peun.  St. 
69  ;  McCall  v.  Webb,  88  Id.  150  ;  Ball  v.  Palmer,  81  Id.  370.  Lands  held 
Dy  one  claiming  under  a  devise  for  the  requisite  term,  will  become  the 
property  of  the  holder  by  adverse  possession,  even  as  against  the  other 
heirs :  Stewart  i.  Stewart,  25  Penn.  St.  234.  A  widow  remaining  in  pos- 
session for  the  statutory  time  after  her  husband's  death,  will  not  be  con- 
sidered as  holding  adversely  to  the  heirs,  without  some  unequivocally  hostile 
claim,  even  though  she  buy  in  another  title,  thinking  her  late  husband's 
weak :  Iddings  v.  Cairns,  2  Grant  (Pa.)  88.  An  exclusive  possession  by 
some  of  the  heirs,  tacitly  acquiesced  in,  will  be  considered  adverse :  Cam- 
pau  v.  DuBois,  39  Mich.  275.  So  of  land  held  by  the  heirs  of  one  devisee 
against  the  others,  for  the  requisite  time:  Bell  v.  Adams,  81  N.  C.  1181. 
With  regard  to  grantors  and  grantees,  a  grantor's  possession  without  more, 
is  not  adverse  to  his  grantee :  Olwine  v.  Holman,  23  Penu.  St.  279  ;  Record 
v.  Ketcham,  76  Ind.  482  ;  Harris  v.  King,  16  Ark.  122.  A  grantor  may 
however,  subsequent  to  the  delivery  of  his  grant,  originate  an  adverse  pos- 
session, and  is  hot  estopped  from  asserting  it  by  his  covenant  of  warranty : 
Sherman  v.  Kane,  86  N.  Y.  57.  And,  of  course,  where  a  deed  of  trust 
provides  for  the  continued  possession  of  the  grantor,  his  possession  and  that 
of  those  claiming  under  him  will  not  be  considered  adverse  to  the  grantee : 
Bowie  v.  Poor  School  Society,  1  Matt.  300.  The  possession  of  a  defendant 
after  a  sheriff's  sale  is  not  adverse  to  the  purchaser :  Bradford  v.  Russell, 
79  Ind.  64.  (As  to  adverse  possession  by  grantees,  see  cases  cited  supra, 
as  to  possession  under  existing  contracts.)  The  possession  of  an  agent  is 
not  adverse  to  his  principal,  without  some  unequivocally  hostile  act,  of 
which  the  principal  has  notice :  Baucum  v.  George,  65  Ala.  280.  The 
possession  of  mortgagors  and  mortgagees  is  not  considered  adverse :  Craw- 
ford v.  Richards  Keylor,  42  la.  260;  Maxwell  v.  Hartman,  50  Wis.  660; 
and  see  Koons  v.  Steele,  19  Penn.  St.  203.  But  by  unequivocal  acts,  or 
long  continued  ignoring  of  the  mortgage,  the  possession  may  become  ad- 
verse :  Jamison  v.  Percy,  38  la.  14 ;  Haskell  v.  Bailey,  22  Conn.  573, 
Where  one  enters  upon  land  which  is  subject  to  a  mortgage  under  a  con- 
tract with  the  mortgagor  to  pay  the  mortgage  debt,  his  possession  is  not 
adverse  to  the  mortgagee :  Wilkinson  v.  Allen,  67  Mo.  502.  A  tenant, 
even  by  sufferance,  cannot  hold  adversely  to  his  landlord :  Creigh  v.  Hew- 
son,  10  Gratt.  231 ;  and  it  is  doubted  in  this  case  whether  a  tenant  can 
ever  hold  adversely  to  his  landlord,  without  first  surrendering  possession. 
It  is  expressly  held  that  he  cannot  in  Avery  v.  Baum,  Wright  (Ohio)  576. 
There  must  at  least  be  some  clear  disseisin  :  Suttou  v.  Casselegi,  5  Mo.  App. 
Ill ;  Abbey  Homestead  Ass.  v.  Willard,  48  Cal.  614;  Leford  v.  Todd,  3 
Vr.  124.  Nor  can  one  claiming  under  a  tenant  hold  adversely  to  the 
landlord  without  an  equally  decided  hostile  act :  Campbell  v.  Shipley,  41 
Md.  81 ;  Torapkins  v.  Snow,  41  Barb.  181.  Where  an  executor  in  excess 
of  his  authority  leased  lands  of  a  testatrix,  the  lessee  took  no  interest  under 
the  lease,  and  could  therefore  hold  adversely  to  the  heirs:  Hetzell  v.  Eas- 
terly, 66  Barb.  444.  A  husband's  possession  of  land  belonging  to  his  wife 
is  not  adverse  during  her  life :  Outcalt  v.  Ludlow,  3  Vr.  239  ;  Kille  v.  Ege, 
69  Penn.  St.  15.  An  uninterrupted  and  exclusive  occupation  by  a  married 
woman  for  the  requisite  time,  vests  in  her  a  valid  title,  of  which  the  hus- 
band may  avail  himself  as  a  defence,  even  against  one  to  whom  he  has 
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within  the  statutory  period  executed  a  release :  Street  v.  Johnson,  4  Allen 
425.  The  grantee  in  fee  of  a  husband,  who  is  entitled  to  a  life  estate  by 
courtesy,  is  in  possession  in  subordination  to  the  wife's  title,  and  his  posses- 
sion enures  to  her  benefit:  Griffin  v.  Sheffield,  38  Miss.  359.  But  a  posses- 
sion against  a  husband  and  wife,  of  the  wife's  land,  for  the  requisite  time, 
will  vest  a  title  in  the  possessor  during  coverture :  Thompson  v.  Green,  4 
Ohio  St.  216.  The  possession  of  one  tenant-in-commou  is  considered  the 
possession  of  all :  Purcell  v.  Wilson,  4  Gratt.  16  ;  and  in  order  to  establish 
adverse  possession  as  between  co-tenants,  there  must  be  some  notorious,  un- 
equivocal act,  amounting  to  an  ouster;  Pecki;.  Ward,  18  Penn.  St.  506; 
Van  Bibber  v.  Frazier,  17  Md.  436 ;  Squires  v.  Clark,  17  Kas.  84  ;  Cam- 
pau  v.  Campau,  44  Mich.  31  ;  Young  v.  Heffner,  36  Ohio  St.  232 ;  Man- 
chester v.  Doddridge,  3  Ind.  360  ;  Bonn  v.  Preston,  48  Id.  367  ;  Busch  v. 
Huston,  75  111.  343;  McQuiddy  v.  Ware,  67  Mo.  74;  Colman  v.  Clements, 
23  Cal.  245  ;  Boggess  v.  Meredith,  16  W.  Va.  1 ;  Rust  v.  Rust,  17  Id.  901 ; 
Culber  v.  Rhodes,  87  N.  Y.  348 ;  Abernathie  v.  Mining  Co.,  16Nev.  260; 
Linker  v.  Benson,  67  N.  C.  150  ;  Neely  v.  Neely,  79  Id.  478.  As  to  what 
will  amount  to  an  ouster  by  a  tenant  in  common :  "  If,  with  the  knowledge 
of  his  co-tenant,  he  enters  upon  lands  under  a  claim  of  exclusive  right, 
and  maintains  his  possession  to  the  exclusion  of  his  co-tenant,  this  will 
amount  to  a  disseisin,  which,  if  continued  for  twenty  years,  will  give  the 
•disseisor  title  by  adverse  possession  :"  Morton,  J.,  in  Bellis  v.  Bellis,  122 
Mass.  414.  Exclusive  possession,  sole  reception  of  the  profits,  and  payment 
of  taxes,  are  ground  for  inferring  an  ouster:  Lefavour  v.  Homan,  3  Allen 
984 ;  Ewer  v.  Lovell,  9  Gray  276.  Sale  of  the  entire  tract  by  one  co-ten- 
ant is  an  ouster,  and  his  grantee  will  hold  adversely  to  the  other  co-tenants: 
Goewey  v.  Urig,  18  111.  238  ;  Long  v.  Staff,  49  Mo.  506  ;  Cain  v.  Furlow, 
47  Ga.  674  ;  Larman  v.  Huey,  13  B.  Mou.  443;  Pope  v.  Matthias,  83  N.  C. 
169.  And  where  a  tenant-in-common  is  in  possession  claiming  under  a 
deed  purporting  to  convey  the  entire  estate,  he  will  be  deemed  to  have 
ousted  his  co-tenants :  Nelson  v.  Davis,  35  Ind.  474.  Reading  his  will 
•devising  the  whole  tract,  by  one  teuant-in-common  in  possession  in  the 
presence  of  his  co-tenant,  and  witnessed  by  him,  was  held  equivalent  to  an 
ouster,  in  Miller  v.  Miller,  60  Penn.  St.  16.  But  reception  of  the  profits 
alone  by  one  co-tenant  will  not  amount  to  an  ouster :  Susquehanna  Co.  v. 
Quick.  61  Penu.  St.  328.  Though  joined  to  exclusive  possession,  and  long 
continued,  it  will  suffice :  Lapeyre  v.  Paul,  47  Mo.  586 ;  Warfield  v.  Liu- 
dell,  30  Mo.  272  ;  Syduor  v.  Palmer,  29  Wis.  226.  It  is  not  necessary  that 
the  co-tenant  should  enter  adversely  :  Millard  v.  McMullin,  68  N.  Y.  345  ; 
and  if  he  does  enter  adversely,  he  is  not  precluded  from  setting  up  his  title 
against  his  co-tenants :  Hilton  v.  Bender,  2  Hun  1. 

Possession  not  originally  adverse  can  only  become  so  by  some  notorious 
hostile  act ;  and  the  statute  begins  to  run  only  from  such  act :  Bannon  v. 
Brandon,  34  Penn.  St.  263 ;  Martin  v.  Jackson,  27  Id.  504 ;  Cadwalader 
•v.  App,  81  Id.  194  ;  Creekman  v.  Creekman,  1  Matt.  430 ;  Buckley  v. 
Taggart,  62  Ind.  236  ;  Budd  v.  Collins,  69  Mo.  129 ;  Lawson  v.  Cunning- 
ham, 21  Ga.  454 ;  Baucum  v.  George,  65  Ala.  260 ;  Boykin  v.  Smith,  65 
Id.  294. 

One  who  holds  under  a  contract  of  purchase  cannot  by  accepting  a  lease 
from  a  stranger  convert  his  holding  into  adverse  possession  as  against  his 
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vendor.  And  if  one  so  holding  abandons  the  land,  and  afterwards  re-enters 
under  such  lease,  without  having  rescinded  his  contract,  and  without  any 
one  having  taken  possession  in  the  meantime,  his  re-entry  will  be  held  to 
relate  back  and  continue  the  original  possession :  Pratt  v.  Canfield,  67  Mo. 
50.  As  between  mortgagor  and  mortgagee  the  statute  will  begin  to  run 
from  the  time  of  condition  broken  :  Green  v.  Mizule,  54  Miss.  220.  Where 
one  goes  into  possession  under  a  contract  that  he  is  to  retain  possession  free 
of  rent  until  the  owner's  return,  he  will  not  hold  adversely  until  such  return, 
and  demand  of  possession  :  Carter  v.  Reagan,  23  Ark.  74.  One  who  holds 
over  after  the  termination  of  a  legal  estate  does  not  hold  adversely  :  Day 
v.  Cochran,  24  Miss.  261  ;  Learned  v.  Tallmadge,  26  Barb.  444. 

An  adverse  possession  for  the  requisite  time  during  the  life  of  the  ten- 
ant in  tail  will  bar  the  issue  in  tail.  Baldridge  v.  McFarland,  26  Perm. 
St.  338.  And  an  adverse  possession  for  the  requisite  time  during  a  life 
estate  is  an  absolute  bar  until  the  death  of  the  life-tenants.  Moore  v. 
Luce,  29  Penn.  St.  260.  Neither  a  life-tenant  nor  those  claiming  through 
him  can  hold  adversely  to  the  reversioner.  Turman  v.  White,  14  B.  Mou. 
560  ;  Simmons  v.  McKay,  5  Bush  31;  Davy  v.  McLaiu,  7  Kas.  126,  131. 
That  is,  until  the  termination  of  the  life  estate :  Christie  v.  Gage,  71  N. 
Y.  189;  Henley  v.  Wilson,  77  N.  C.  216.  The  hostile  act  which  will  set 
the  statute  in  motion  must  be  something  more  than  a  mere  declaration  of 
intention  :  Cadwalader  v.  App,  81  Penn.  St.  194 ;  Ewing  v.  Alcorn,  40 
Id.  490.  But  an  acknowledgment  by  one  in  possession  that  he  does  not  claim 
adversely  to  one  person  does  not  prevent  his  claiming  adversely  to  all 
others :  Portis  v.  Hill.  14  Tex.  69.  And  declarations  that  a  party  does 
not  hold  adversely  are  admissible  against  him :  McNamee  v.  Moreland, 
26  la.  96;  Leger  v.  Doyle,  11  Rich.  (S.  C.)  109;  Hall  v.  Silloway,  1 
Allen  21. 

The  statute  will  in  general  run  against  any  one  from  the  time  the  right 
to  dispute  the  possession  accrues ;  Ely  v.  Wynne,  22  Gratt.  224 ;  Gray  v. 
Givens,  26  Mo.  291.  But  where  a  party  has  several  rights  accruing  at 
different  times,  the  statute  runs  from  the  accruing  of  the  last.  Crow  v. 
Kightlinger,  25  Peun.  St.  343.  And  see  upon  this  question  :  Ramsey  v. 
Quillen,  5  B.  J.  Lea  184 ;  McBee  v.  Bearden,  7  Id.  731 ;  Mead  v.  Lif- 
fiugwell,  83  Penn.  St.  187 ;  Hindsman  v.  Worthen,  22  Ga.  47  ;  Turner 
v.  Baker,  64  Mo.  218.  Under  a  grant  of  an  easement  the  occupation  of  it 
must  be  regarded  as  the  exercise  of  the  right  granted,  but  not  of  the  land 
on  which  it  is  exercised.  And  in  relation  to  the  land  the  statute  begins  to 
run  only  when  the  land  is  converted  to  uses  other  than  that  specified  in  the 
grant :  Rogers  v.  Stoever,  24  Penn.  St.  186.  The  statute  will  not  begin  to 
run  against  one  who  has  no  right  to  dispute  the  possession :  Preston  v. 
Evans,  56  Md.  476  ;  Cook  v.  Knowles,  38  Mich.  316  ;  Devy  v.  Schaefer, 
55  N.  Y.  446.  The  possession  must  be  "  accompanied  by  such  an  invasion 
of  the  rights  of  the  opposite  party  as  to  give  him  a  cause  of  action  :" 
Parker  v.  Banks,  79  N.  C.  480.  Nor  will  it  begin  to  run  against  persons 
under  disabilities  :  Ladd  v.  Jackson,  43  Ga.  288.  But  where  the  statute 
has  once  been  set  in  motion,  it  will  not  be  suspended  by  subsequent  dis- 
abilities: Robert  v.  Moore,  3  Wall,  Jr.  292  ;  Becker  v.  Van  Valkenbergh, 
29  Barb.  319  ;  Allis  v.  Moore,  2  Allen  306 ;  and  see  Gray  v.  Yates,  67 
Mo.  601.  Disabilities  cannot  be  tacked  :  Williams  v.  Dorgan,  20  Mo. 
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186  Where  the  statute  has  run  against  a  claim  to  land  by  tenants  in 
common,  if  they  join  in  the  action,  the  disability  of  one  tenant  will  not 
avail,  and  both  will  be  barred  :  Walker  v.  Bacon,  32  Mo.  144.  A  woman 
cannot  during  coverture  claim  the  land  adversely  to  the  owner,  so  as  to  set 
the  statute  in  motion  :  Fink  v.  Alsop,  49  Cal.  103.  An  agreement  to  arbi- 
trate matters  in  dispute  as  to  the  land,  and  that  the  adverse  claimant 
should  continue  in  possession  pending  the  arbitration,  was  held  to  inter- 
rupt the  statute  while  the  possession  was  so  continued  :  Perkins  v.  Blood, 
36  Vt.  273. 

The  statute  will  not  run  against  the  United  States  or  the  State :  Staats 
v.  Board,  10  Gratt.  400  ;  Whitney  v.  Gunderson,  31  Wis.  359:  Knight  v. 
Leary,  54  Id.  459  ;  Jones  v.  Walker,  47  Ala.  176  ;  Doran  v.  Cent.   Pac. 
R.  R.,  24  Cal.  245.    But  the  rule  is  otherwise  as  to  the  State  in  Mississippi 
and  Massachusetts  :  Green  v.  Irving,  54  Mi.ss.  450,  465  ;  Nichols  v.  Boston, 
98  Mass.  39  ;  and  in  Connecticut  it  is  held  that  a  grant  from  the  State  may 
be  presumed  from  long  continued  adverse  possession  :  Tray  v.  Norwich  and 
Worcester  R.  R.  Co.,  39  Conn.  392.     And  in  New  Jersey  the  statute  runs 
against  the  board  of  proprietors:  Cornelius  v.  Giberson,  1  Dutch.  1.     But 
in  that  State  there  can    be   no  acquisition   of  title  by  adverse  possession 
against  a  city:  Price  v.  Plainfield,  11  Vr.  608;  contra,  Alves  v.  Town  of 
Henderson,  16  B.  Mou.  131 ;  Cincinnati  v.  Evans,  5  Ohio  St.  594.     The 
title  of  one   receiving  a  conveyance  from   the  government   will   prevail 
against  a  possession  in  a  third  party,  as  the  statute  does  not  run   against 
the   government ;  its  grantee  takes  a  good  title  ;  Oaksmith  v.  Johnson,  92 
U.  S.  343 ;  Farley  v.  Smith,  39  Ala.  38.     In  a  writ  of  right  the  tenant  to 
defend  his  "possession  under  the  statute,  may  show  a  possession  anterior  to  his 
patent,  though  not  anterior  to  a  senior  patent:  Kornerv.  Raukin,  11  Gratt. 
420;  and   the  statute  will   run  against  one  who   has  paid  fora  patent  al- 
though it  has  not  been  issued  to  him :  Doe  v.  Hearick,  14  Ind.  242.     And 
although  the  statute  does  not  run  against  the  government,  it  does  against 
a  patentee,  who,  previous  to  the  patent,  held  a  title  which  would  support 
ejectment:  Dillingham  v.  Brown,  38  Ala.  311.      As  to  whether  an  indi- 
vidual can  acquire  title  by  adverse  possession  to  part  of  a  highway,  there 
seems  to  be  some  conflict  of  authority.     It  was  held  that  title  could  be  so 
acquired  in  Webber  v.  Chapman,  42  N.  H.  326 ;  Galveston  v.  Meriard,  23 
Tex.  351,  and  less  positively  in  Lane  v.  Kennedy,  13  Ohio  St.  42.     The 
contrary  was  held   in   Hoadley  v.  San  Francisco,  50  Cal.  265 ;  People  v. 
Pope,  53  Id.  437;  Brooke  v.   Riding,  46  Ind.  15.     The  character  of  the 
title  obtained  by  adverse  possession  for  the  requisite  title  time  is  absolute : 
Schall  v.  Williams  Valley  R.  R.,  35  Penn.  St.  191  ;  Bunce  v.  Bidwell,  43 
Mich.  542 ;  Ridgway  v.  Ludlow,  58  Ind.  248,  252 ;  Bowan  v.  Preston,  48 
Id.  367;  De  Long  v.  Mulcher,  47  la.  445;  Blair  v.  Smith,  16  Mo.  273  ; 
Shepley  v  Cowan,  52  Id.  559 ;  Barry  v.  Otto,  56   Id.   177 ;  Ridgway  v. 
Holliday,  59  Id.  444 ;  Bank  v.  Evans,  51  Id.  335;  Doe  v.  Roe,  13  Fla. 
602 ;  Simson   v.  Eckstein,  22  Cal.  580 ;  Horbach  v.  Miller,  4  Neb.  31 ; 
Clancey  v.  Houdlette,  39  Me.  451 ;  Dixon  v.  Cook,  47  Miss.  220.     Title  so 
obtained   must   be   transferred   with  all   ordinary  formalities  :  Hodges  v. 
Eddy,  41  Vt.  485 ;  Austin  v.  Bailey,  37  Id.  224.     It  will  prevail  against 
the  paper  title,  and  support  ejectment,  if  the  holder  of  the  paper  title  ousts 
the  adverse  claimant:    Arrington  v.  Liscom,  34  Cal.   365;    a  title   so 
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quired  is  marketable :  Shriver  v.  Shriver,  86  N.  Y.  575.  Where  A.  died, 
after  an  adverse  possession  of  less  than  the  statutory  period,  and  B.,  his 
devisee,  went  into  possession  and  completed  the  period,  a  sale  of  the  land 
by  A.'s  administrators  for  the  payment  of  debts,  gave  good  title  against 
B.,  A.'s  title  was  good  against  all  the  world  but  the  disseisee,  and  therefore, 
B.  not  claiming  under  the  disseisee,  had  no  title  against  the  vendee  of  the 
administrator  :  Peele  v.  Chevees,  8  Allen  89. 

Of  course  mere  failure  to  occupy  the  land  by  the  owner,  will  not  set  the 
statute  in  motion:  Van  Cleve  v.  Rook,  11  Vr.  25;  Douthitt  v.  Stinson,  63 
Mo.  268  ;  Mylar  v.  Hughes,  60  Id.  105.  Title  by  adverse  possession  may 
be  acquired  by  corporations  :  Robie  v.  Sedgwick,  35  Barb.  319;  Ex  parte 
Roman  Catholic  Society,  4  Laus.  (N.  Y.)  14. 

What  amounts  to  adverse  possession  is  for  the  court.  The  existence  of 
the  facts  which  establish  such  possession  is  for  the  jury :  Baker  v.  Swan, 
32  Md.  355 ;  McPherson  v.  Featherston,  37  Wis.  632 ;  Whitney  v.  Powell, 
2  Pin.  (Wis.)  115;  Wriggins  v.  Holley,  11  Ind.  2;  Shackelford  v.  Bailey, 
35  111.  387;  Woodward  v.  Blanchard,  16  Id.  424;  Boogher  v.  Neice,  75 
Mo.  383 ;  Paxson  v.  Park,  17  Ga.  600 ;  Holliday  v.  Cromwell,  37  Tex. 
437;  Mageev.  Magee,  37  Miss.  490;  Workman  v.  Guthrie,  29  Peun.  St. 
495.  The  question  is  said  to  be  exclusively  for  the  jury  in  Saterfield  v. 
Randall,  44  Ga.  576 ;  Beverly  v.  Burke,  9  Id.  440. 

The  acquisition  of  title  by  adverse  possession  has  been  universally  recog- 
nised as  consonant  with  sound  policy,  and  is  provided  for  by  statute  in 
almost  all  of  the  states.  The  statutory  periods  differ  materially,  and  in 
some  states  a  shorter  period  is  required  when  the  possession  is  taken  under 
color  of  title. 

No  tendency  towards  relaxing  the  established  rule  is  noticeable  either 
in  the  later  decisions  or  statutes.  The  statutes  are  statutes  of  repose,  and 
have  doubtless  another  object,  namely,  to  require  property  owners  to  take 
sufficient  interest  in  their  lands  to  improve  them  in  some  slight  degree,  or 
forfeit  them  to  those  who  will  better  appreciate  them.] 

H.  B.  W. 
J.  W.  W. 
L.  S.L. 
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[REPORTED  5  M.  &  R.  202.] 
The  interest,  when  it  accrues,  feeds  the  estoppel. 

EJECTMENT  for  certain  messuages  and  lands  situate  in  the  parish  of 
St.  Margaret,  in  the  town  and  borough  of  Leicester.  Plea,  not  guilty. 
At  the  trial  before  D'Oiley,  Serjt.,  at  the  Leicester  Summer  Assizes 
1828,  a  verdict  was  found  for  the  plaintiff  by  consent,  subject  to  the 
opinion  of  this  court  upon  the  following  case  : 

Theophilus  Holmes,  being  seised  in  fee  of  certain  tenements,  by  his 
last  will  and  testament  in  writing,  bearing  date  29th  September  1784, 
duly  executed  and  attested  for  the  purpose  of  passing  real  estates,  gave 
and  devised  as  follows  :  "  I  give  and  devise  the  messuage  or  tenement 
wherein  I  now  dwell,  with  the  appurtenances  thereto  belonging,  and  the 
use  of  all  my  household  goods,  plate,  linen,  and  other  household  furni- 
ture of  every  sort  and  kind  which  shall  be  about  my  said  messuage  or 
tenement  at  the  time  of  my  decease,  and  also  my  messuage  or  tenement 
*n  Belgrave  *Gate,  Leicester,  unto  my  wife  Christian  Holmes  for 
and  during  her  natural  life ;  and  from  and  after  her  decease,  I 
give  and  devise  the  said  messuage  or  tenement  wherein  I  now  dwell, 
with  the  appurtenances,  and  also  my  said  messuages  or  tenements,"  (in 
the  said  will  described,  being  those  for  the  recovery  of  which  these  ac- 
tions are  brought)/'  with  warehouses,  stables  and  other  buildings,  yards, 
gardens,  and  backsides  thereto  belonging,  in  case  I  shall  die  without 
issue  (but  not  otherwise),  unto,  between,  and  among  all  the  children  of 
my  brother,  the  Rev.  Mr.  William  Holmes,  that  shall  be  living  at 
the  time  of  my  said  wife's  decease,  and  to  their  heirs  and  assigns  for 
ever." 

(728) 
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The  testator  died,  seised  of  the  premises  in  question,  in  September 
1785,  without  issue,  and  without  altering  or  revoking  his  said  will.  On  his 
death,  his  widow,  who  afterwards  married  Joseph  Chamberlain,  entered 
into  possession  of  the  tenements  in  question,  and  so  continued  until  the 
time  of  her  death,  which  happened  in  or  about  September  1826.  The 
William  Holmes  mentioned  in  the  will  of  the  testator  had  issue  three 
children  only  ;  viz.,  James  Harriman,  Ann  Mary,  and  Thomas  Brad- 
gate.  James  Harriman  Holmes  and  Thomas  Bradgate  Holmes  died 
without  issue  in  the  lifetime  of  the  testator's  widow.  Ann  Mary  Holmes 
married  Joseph  Brooks  Stephenson,  and  was  the  only  child  of  William 
Holmes  living  in  March  1814,  and  at  the  time  of  the  death  of  the  tes- 
tator's widow. 

On  the  4th  March  1814,  and  during  the  lifetime  of  the  testator's 
widow,  by  indenture  duly  made  between  the  said  J.  B.  Stephenson  and 
Ann  Mary  his  wife  (therein  described  as  devisee  named  in  the  last  will 
of  the  said  Theophilus  Holmes  then  deceased)  of  the  first  part,  J.  Con- 
nor, Gent.,  of  the  second  part,  Charles  *Waldron  of  the  third  pciry 
part,  and  Thomas  Chandless,  Gent.,  a  trustee  on  behalf  of  the 
said  Charles  Waldron  and  also  of  the  said  J.  B.  Stephenson  and  Ann 
Mary  his  wife,  of  the  fourth  part,  the  latter,  in  consideration  of  600/. 
granted  to  Charles  Waldron,  his  executors,  administrators  and  assigns, 
for  and  during  their  natural  lives  and  the  life  of  the  survivor,  an  an- 
nuity of  100£.  to  be  charged  upon  and  issuing  out  of  the  said  mes- 
suages or  tenements  devised  by  the  will  of  Theophilus  Holmes  ;  and  for 
better  securing  the  payment,  granted,  bargained  and  sold  to  Thomas 
Chandless,  his  executors,  &c.,  all  the  said  premises,  to  hold,  from  and 
immediately  after  the  decease  of  Christian  Holmes,  for  the  term  of  ninety- 
nine  years. 

And  then,  after  reciting  that  the  said  J.  B.  Stephenson  and  Ann 
Mary  his  wife  did,  as  of  Hilary  Term  then  last,  levy  before  the  Court 
of  C.  P.  at  Westminster,  unto  T.  Chandless  and  his  heirs  one  fine  our 
conuance  de  droit  come  ceo,  &c.,  of  the  said  premises,  by  the  description 
of  seven  messuages,  seven  gardens,  and  one  acre  of  land,  with  the 
appurtenances,  in  the  parish  of  St.  Margaret,  in  the  town  and  borough 
of  Leicester,  of  which  fine  no  uses  had  as  yet  then  been  declared,  it  was 
by  the  said  indenture  agreed  and  declared  that  the  said  fine  should  be 
and  enure,  in  the  first  place,  for  confirming  the  said  yearly  rent-charge 
of  100£.,  and  in  the  next  place,  to  the  use  of  T.  Chandless,  his  execu- 
tors, &c.,  for  and  during  the  said  term  of  ninety-nine  years.  The  said 
last-mentioned  indenture  was  duly  executed  by  the  parties,  and  a  receipt 
for  the  consideration  money  indorsed,  and  a  memorial  of  the  same  was 
duly  inrolled  in  the  Court  of  Chancery.  The  fine  referred  to  by  the 
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said  indenture  was  duly  levied,  according  to  the  same,  in  Hilary  Term, 
54  (jr.  3,  with  proclamations.  On  the  llth  April  1823,  T.  Chandiese 
*778~1  ^e(^  *^av^no  ma-de  a  will  and  several  codicils,  and  appointed  Sir 
William  Long,  Knt.,  and  Henry  Gore  Chandless,  executors 
On  the  27th  January  1827,  by  indenture  of  that  date  between  the  said  G. 
Waldron  of  the  first  part,  the  said  executors  of  T.  Chandless  of  the  second 
part,  Newbold  Kinton,  one  of  the  lessors  of  the  plaintiff,  of  the  third 
part,  and  James  Christmas,  one  other  of  the  said  lessors,  of  the  fourth 
part,  for  the  consideration  therein  expressed,  the  said  annuity  was 
assigned  to  the  said  N.  Kinton  ;  and  the  said  term  of  ninety-nine  years, 
for  securing  the  same,  was  assigned  to  the  said  J.  Christmas.  On  the 
4th  June  1827,  1275£.,  because  due  in  respect  of  the  said  annuity. 
The  day  of  the  demises  laid  in  the  declaration  is  the  1st  November 
1827.  ' 

The  questions  for  the  opinion  of  the  court  are, 

First,  whether  A.  M.  Stephenson,  who  was  the  only  child  of  William 
Holmes  living  on  the  4th  March  1814,  and  at  the  time  of  the  death 
of  Christian  Holmes  (afterwards  Chamberlain),  took  a  vested  or  con- 
tingent remainder  under  and  by  virtue  of  the  will  of  Theophilus 
Holmes. 

Secondly,  whether  the  tine  levied  by  Mr.  and  Mrs.  Stephenson 
worked  any  forfeiture  of  the  estate  of  the  latter  or  transferred  any 
interest  therein. 

The  case  was  argued  at  the  sittings  in  Banco  after  Trinity  Term, 
1827,  by  Preston  (with  whom  was  Denman)  for  the  plaintiff,  aud  by  N. 
R.  Clarke  for  the  defendant. 

It  was  admitted  on  the  part  of  the  plaintiff  that  the  estate  given  by 
Theophilus  Holmes  to  the  children  of  William  Holmes  was  contingent 
during  the  lifetime  of  the  testator's  widow ;  but  it  was  contended  that 
the  fine  levied  by  the  daughter  of  W.  Holmes,  though  operative  only  by 
J)e_-(-.  way  of  estoppel  during  the  lifetime  *of  the  testator's  widow, 
operated  after  her  death,  when  the  contingency  happened,  on  the 
estate  which  then  became  vested  in  the  daughter  of  W.  Holmes.  And 
the  cases  of  Vick  v.  Edwards,1  Helps  v.  Hereford,2  and  Davies  v.  Bush,3 
were  cited  and  relied  on. 

For  the  defendant  it  was  contended,  that  the  estate  given  to  the 
daughter  of  W.  Holmes  could  not  be  conveyed  by  the  fine  levied  during 
the  lifetime  of  the  widow  of  T.  Holmes,  the  testator,  because  a  contin- 
gent remainder  could  not  be  so  conveyed  ;  and,  therefore,  that  the  estate 
still  remained  vested  in  Mr.  and  Mrs.  Stephenson.  That  the  fine  levied 
by  them  operated  by  way  of  estoppel  only,  and  that,  of  that,  a  stranger 

i  3  P.  Wms.  372.  »  2  B.  &  A.  242.  *   1  McClel.  &  Y.  58. 


CHRISTMAS  V.  OLIVER.  731 

was  not  entitled  to  take  advantage.     And  for  the  last  position  Doe  v. 
Martyn,1  was  cited  and  relied  on. 

The  Court  took  time  to  consider  of  their  judgment,  which  was  now 
delivered  by 

BAYLEY,  J. — This  case  depended  upon  the  effect  of  a  fine  levied  by  a 
person  who  had  a  contingent  remainder  in  fee.  The  short  facts  were 
these :  Ann  Mary,  the  wife  of  Joseph  Brooks  Stephenson,  was  entitled 
to  an  estate  in  fee  upon  the  contingency  of  her  surviving  Christian,  the 
widow  of  Theophilus  Holmes ;  and  she  and  her  husband  conveyed  the 
premises  to  Thomas  Chandless  for  a  term  of  ninety-nine  years,  and  levied 
a  fine  to  support  that  conveyance.  Christian,  the  widow,  died,  leaving 
Mrs.  Stephenson  living ;  so  that  the  contingency  upon  which  the  limita- 
tion of  the  estate  to  Mrs.  Stephenson  depended  happened,  and  this  eject- 
ment was  brought  by  the  assignees  of  the  executors  of  Thomas  Chandless, 
in  whom  the  term  of  ninety-nine  years  was  vested.  It  was  admitted  in 
argument,  on  the  part  of  the  defendant  *that  the  fine  was  bind- 
ing upon  Mr.  and  Mrs.  Stepbenson,  and  all  who  claimed  under  ••• 
them,  by  estoppel ;  but  it  was  insisted  that  such  fine  operated  by  way 
of  estoppel  only ;  that  it  therefore  bound  only  parties  and  privies,  not 
strangers :  that  the  defendant,  not  being  proved  to  come  in  under  Mr. 
and  Mrs.  Stephenson,  was  to  be  deemed  not  a  privy  but  a  stranger  :  and 
that,  as  to  him,  the  estate  was  to  be  considered  still  remaining  in  Mr. 
and  Mrs.  Stephenson.  In  support  of  this  position  reliance  was  placed 
upon  the  latter  part  of  the  judgment  delivered  by  me  in  the  case  of  Doe 
d.  Brune  v.  Martyn,2  and  that  part  of  the  judgment  certainly  counte- 
nances the  present  defendant's  argument.  But  the  reasoning  in  that 
case  proceeds  upon  the  supposition  that  a  fine  by  a  contingent  remainder- 
man operates  by  estoppel,  and  by  estoppel  only:  its  operation  by  estoppel, 
which  is  indisputable,  was  sufficient  for  the  purpose  of  that  decision  ; 
whether  it  operated  by  estoppel  only,  or  whether  it  had  a  further  opera- 
tion, was  perfectly  immaterial  in  that  case  ;  and  the  point  did  not  there 
require  that  investigation  which  the  discussion  of  this  case  has  rendered 
necessary.  We  have,  therefore,  given  the  subject  that  further  consider- 
ation which  it  required,  and  we  are  satisfied,  upon  the  authorities,  that 
a  fine  by  a  contingent  remainder-man,  though  it  operates  by  estoppel, 
does  not  operate  by  estoppel  only,  but  has  an  ulterior  operation  when  the 
contingency  happens ;  that  the  estate  which  then  becomes  vested  feeds 
the  estoppel ;  and  that  the  fine  operates  upon  that  estate,  as  though  that 
estate  had  been  vested  in  the  conusors  at  the  time  the  fine  was  levied. 

The  first  authority  which  it  is  necessary  to  notice  is  Rawlin's  Case.3 

1  2  M.  &  R.  485  ;  8  B.  &  C.  497. 

«  Ibid.  »  4  Co.  Rep.  52. 
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7811  -,  Cartwright  demised  land,  *not  his  own,  to  Weston,  for 
six  years.  Rawlins,  who  owned  the  land,  demised  it  to  Cart- 
wright  for  twenty-one  years  ;  and  Cartwright  re-demised  it  to  Rawlins 
tor  ten  years.  It  was  resolved  that  the  lease  by  Cartwright,  when  he 
had  nothing  in  the  land,  was  good  against  him  by  conclusion,  and  that 
when  Rawlins  re-demised  to  him,  then  was  his  interest  bound  by  the 
conclusion;  and  that  when  Cartwright  re  demised  to  Rawlins,  then  was 
Rawlins  concluded  also.  Rawlins,  indeed,  was  bound  as  privy,  because 
he  came  in  under  Cartwright  ;  but  the  purpose  for  which  I  cite  this  case 
is,  to  show  that  as  soon  as  Cartwright  got  the  land,  his  interest  in  it 
was  bound.  In  Weale  v.  Lower,1  the  case  was  thus  :  —  Thomas,  a  con- 
tingent remainder-man  in  fee,  demised  to  Grylls  for  five  hundred  years, 
and  levied  a  fine  to  Grylls  for  five  hundred  years,  and  died.  The  con- 
tingency happened,  and  the  remainder  vested  in  the  heir  of  Thomas, 
and,  whether  this  demise  was  good  as  against  the  heir  of  Thomas,  was 
the  question.  It  was  argued  before  Hale,  C.  J.,  and  his  opinion  was 
that  the  fine  did  operate  at  first  by  conclusion,  and  passed  no  interest, 
but  bound  the  heir  of  Thomas  ;  that  the  estate,  which  came  to  the  heir 
when  the  contingency  happened,  fed  the  estoppel  ;  and  then  the  estate 
by  estoppel  became  an  estate  in  interest,  and  of  the  same  effect  as  if  the 
contingency  had  happened  before  the  fine  was  levied  :  and  he  cited  Raw- 
lin's  Case,  4  Coke  53,  in  which  it  was  held,  that  if  a  man  leased  land 
in  which  he  had  nothing,  and  afterwards  bought  the  land,  such  lease 
would  be  good  against  him  by  conclusion,  but  nothing  in  interest  till  he 
bought  the  land  :  but  that,  as  soon  as  he  bought  the  land,  it  would  be- 
come a  lease  in  interest.  The  case  was  again  argued  before  the  Lord 
*7891  Chancellor,  Lord  Ch.  Justice  Hale,  Wilde,  Ellis,  and  *Windham, 
Justices,  and  they  all  agreed  that  the  fine  at  first  enured  by  es- 
toppel ;  but  that,  when  the  remainder  came  to  the  conusor's  heir,  he 
should  claim  in  nature  of  a  descent,  and  therefore  should  be  bound  by 
the  estoppel  ;  and  then  the  estoppel  was  turned  into  an  interest,  and  the 
conusee  had  then  an  estate  in  the  land.  In  Trevivan  v.  Lawrence,2 
Lord  Holt  cites  39  Ass.  18,3  and  speaks  of  an  estoppel  as  creating  an 
interest  in  or  working  upon  the  estate  of  the  land,  and  as  running  with 
the  land  to  whoever  takes  it.  In  Vick  v.  Edwards,4  cited  by  Mr.  Pres- 
ton, Lord  Talbot  must  have  considered  a  fine  by  a  contingent  remainder- 
man as  having  the  double  operation  of  estopping  the  conusor's  heirs  till 
the  contingency  happened,  and  then  of  passing  the  estate.  There,  lands 
were  devised  to  A.  and  B.  and  the  survivor,  and  the  heirs  of  such  sur- 
vivor, in  trust  to  sell.  Upon  a  reference  to  the  Master,  he  reported 

»  Pollexf.  54.  2  2  Ld.  Raym.  1048  ;  6  Mod.  258. 

»  Fol.  237.  4  3  P.  Wms.  371. 
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that  they  could  not  make  a  good  title,  because  the  fee  would  vest  in 
neither  till  one  died.  On  exceptions  to  the  Master's  report,  Lord  Talbot 
held  that  a  fine  by  the  trustees  would  pass  a  good  title  to  the  purchaser 
by  estoppel ;  for,  though  the  fee  was  in  abeyance,  one  of  the  two  trus- 
tees must  be  the  survivor,  and  entitled  to  the  future  interest ;  conse- 
quently, his  heirs  claiming  under  him  would  be  estopped,  by  reason  of 
the  fine  by  the  ancestor,  from  saying  quod  partes  finis  nihil  habuerunt, 
though  he  that  levied  the  fine  had  at  the  time  no  right  or  title  to  the 
contingent  fee.  On  the  following  day  he  cited  the  case  of  Weale  v. 
Lower,1  which  I  have  before  cited.  Now,  whether  Lord  Talbot  was 
right  in  treating  the  fee  as  being  in  abeyance,  and  the  limitation  to  the 
survivor  and  his  heirs  as  a  contingent  remainder  or  not,  it  is  evident  he 
did  so  consider  them  ;  and  he  must  have  had  the  impression 
*that  the  fine  would  have  operated,  not  by  estoppel  only,  but  by 
way  of  passing  the  estate  to  the  purchaser,  because  unless  it  had  the 
latter  operation  as  well  as  the  former,  it  would  not  pass  a  good  title  to 
the  purchaser. 

Mr.  Fearne,  in  his  work  on  Remainders,  c.  6,  s.  5,  says,  "  We  are  to 
remember,  however,  that  a  contingent  remainder  may,  before  it  vests,  be 
passed  by  fine  by  way  of  estoppel  so  as  to  bind  the  interest  which  shall 
afterwards  accrue  by  the  contingency;"  and  after  stating  the  facts  in 
Weale  v.  Lower,  he  says,  "it  was  agreed  that  the  contingent  remainder 
descended  to  the  conusor's  heir ;  and  though  the  fine  operated  at  first 
by  conclusion  only,  and  passed  no*interest,  yet  the  estoppel  bound  the 
heir ;  and  that  upon  the  contingency,  the  estate  by  estoppel  became  an 
estate  interest,  of  the  same  effect  as  if  the  contingency  had  happened 
before  the  fine  was  levied." 

Upon  these  authorities  we  are  of  opinion  that  the  fine  in  this  case  had 
a  double  operation — that  it  bound  Mr.  and  Mrs.  Stephenson  by  estoppel 
or  conclusion  so  long  as  the  contingency  continued :  and  that  when  the 
contingency  happened,  the  estate  which  devolved  upon  Mr.  Stephenson 
fed  the  estoppel :  the  estate  created  by  the  fine,  by  way  of  estoppel,  ceased 
to  be  an  estate  by  estoppel  only,  and  became  an  interest,  and  gave  Mr. 
Chandless,  and  those  having  a  right  under  him,  exactly  what  he  would 
have  had  in  case  the  contingency  had  happened  before  the  fine  was  levied. 

Judgment  for  the  plaintiff. 
*  Pollexf.  54. 
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A.  D.  1776. 

ORDERED  by  the  Lords  Spiritual  and  Temporal  in  parliament  as- 
sembled, that  the  following  questions  be  put  to  the  judges,  viz. : — 

1.  Whether  a  sentence  of  the  Spiritual  Court  against  a  marriage  in  a 
suit  for  jactitation  of  marriage  is  conclusive  evidence  so  as  to  stop  the 
counsel  for  the  Crown  from  proving  the  said  marriage  in  an  indictment 
for  polygamy  ? 

2.  Whether,  admitting   such  evidence  to  be  conclusive  upon   such 
indictment,  the  counsel  for  the  Crown   may  be  admitted  to  avoid  the 
effect  of  such  sentence,  by  proving  the  same  to  have  been  obtained  by 
fraud  or  collusion  ? 

Whereupon  the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas 
(Sir  William  de  Grey,  afterwards  Lord  Walsinghara),  having  conferred 
with  the  rest  of  the  Judges  present,  delivered  their  unanimous  opinion 
upon  the  said  questions,  with  his  reasons,  as  follows,  viz. : 

*My  lords  ;  My  lord  chief  baron  (Sir  Sidney  Stafford  Smythe), 
J  and  the  rest  of  my  brethren,  have  desired  me  to  deliver  their 
answer  to  the  questions  your  lordships  have  been  pleased  to  propound 
to  us. 

That  our  opinion  may  be  the  better  understood,  it  is  necessary  to 
make  some  observations  on  what  has  passed  in  argument  upon  the 
subject. 

What  has  been  said  at  the  bar  is  certainly  true,  as  a  general  principle, 
that  a  transaction  between  two  parties,  in  judicial  proceedings,  ought 
not  to  be  binding  upon  a  third  ;  for  it  would  be  unjust  to  bind  any  per- 
son who  could  not  be  admitted  to  make  a  defence,  or  to  examine  wit* 
(734) 
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nesses,  or  to  appeal  from  a  judgment  he  might  think  erroneous  ;  and 
therefore  the  depositions  of  witnesses  in  another  cause  in  proof  of  a  fact, 
the  verdict  of  a  jury  finding  the  fact,  and  the  judgment  of  the  court  upon 
facts  found,  although  evidence  against  the  parties,  and  all  claiming  under 
them,  are  not,  in  general,  to  be  used  to  the  prejudice  of  strangers. 
There  are  some  exceptions  to  this  general  rule,  founded  upon  particular 
reasons,  but  not  being  applicable  to  the  present  subject,  it  is  unnecessary 
to  state  them. 

From  the  variety  of  cases  relative  to  judgments  being  given  in  evi- 
dence in  civil  suits,  these  two  deductions  seem  to  follow  as  generally 
true:  first,  that  the  judgment  of  a  court  of  concurrent  jurisdiction, 
directly  upon  the  point,  is  as  a  plea,  a  bar,  or  as  evidence,  conclusive, 
between  Jhe  same  parties,  upon  the  same  matter,  directly  in  question  in 
another  court:  secondly,  that  the  judgment  of  a  court  of  exclusive  juris- 
diction, directly  upon  the  point,  is,  in  like  manner,  conclusive  upon  the 
same  matter,  between  the  same  parties,  coming  incidentally  in  question 
in  another  court,  for  a  different  purpose.  But  neither  the  judgment  of 
a  concurrent  *or  exclusive  jurisdiction  is  evidence  of  any  matter 
which  came  collaterally  in  question,  though  within  their  juris- 
diction,  nor  of  any  matter  incidentally  cognisable,  nor  of  any  matter  to 
be  inferred  by  argument  from  the  judgment. 

Upon  the  subject  of  marriage,  the  Spiritual  Court  has  the  sole  and 
exclusive  cognisance  of  questioning  and  deciding,  directly,  the  legality 
of  marriage ;  and  of  enforcing,  specifically,  the  rights  and  obligations 
respecting  persons  depending  upon  it ;  but  the  Temporal  Courts  have 
the  sole  cognisance  of  examining  and  deciding  upon  all  temporal  rights 
of  property ;  and,  so  far  as  such  rights  are  concerned,  they  have  the 
inherent  power  of  deciding  incidentally,  either  upon  the  fact,  or  the 
legality  of  marriage,  where  they  lie  in  the  way  to  the  decision  of  the 
proper  objects  of  their  jurisdiction  :  they  do  not  want  or  require  the  aid 
of  the  Spiritual  Courts  ;  nor  has  the  law  provided  any  legal  means  of 
sending  to  them  for  their  opinion  ;  except  where,  in  the  case  of  marriage, 
an  issue  is  joined  upon  the  record  in  certain  real  writs,  upon  the  legality 
of  a  marriage,  or  its  immediate  consequence,  "general  bastardy  ;''  or,  in 
like  manner,  in  some  other  particular  instances,  lying  peculiarly  in  the 
knowledge  of  their  courts,  as  profession,  deprivation,  and  some  others ; 
in  these  cases,  upon  the  issue  so  formed,  the  mode  of  trying  the  question 
is  by  reference  to  the  ordinary,  and  his  certificate,  when  returned, 
received,  and  entered  upon  the  record  in  the  Temporal  Courts,  is  a  per- 
petual and  conclusive  evidence  against  all  the  world  upon  that  point ; 
which  exceptional  extent,  on  whatever  reasons  founded,  was  the  occasion 
of  the  statute  of  the  9th  of  Henry  6,  requiring  certain  public  proclama- 
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tions  to  be  made  for  persons  interested  to  come  in,  and  be  parties  to  the 
1  proceeding.  But,  even  in  these  cases,  if  *the  ordinary  should 
-"  return  no  certificate,  or  an  insufficient  one ;  or,  if  the  issue  is 
accompanied  with  any  special  circumstances,  as  if  a  second  issue  triable 
by  a  jury  is  formed  upon  the  same  record ;  or,  if  the  effect  of  the  same 
issue  is  put  into  another  form,  a  jury  is  to  decide,  and  not  the  ordinary 
to  certify,  the  truth  ;  and  to  this  purpose  Sir  William  Staunford  men- 
tions a  remarkable  instance.  Bigamy  was  triable  by  the  bishop's  cer- 
tificate ;  but  if  the  prisoner,  to  avoid  the  charge,  pleads  that  the  second 
espousals  were  null  and  void,  because  he  had  a  former  wife  living,  this 
special  bigamy  was  not  to  be  tried  by  the  bishop's  certificate. 

So  that  the  trial  of  marriage,  either  as  to  legality  or  fact,  was  not 
absolutely,  and  from  its  nature,  an  object  alienifori. 

There  was  a  time  when  the  Spiritual  Courts  wished  that  their  deter- 
minations might  in  all  cases  be  received  as  authentic  in  the  Temporal 
Courts ;  and  in  that  solemn  assembly  of  the  king,  the  peers,  and  bishops, 
and  judges,  convened  for  the  purpose  of  settling  the  demands  of  the 
church  by  Edward  the  Second,  one  of  the  claims  was  expressed  in  these 
words:  "  Si  aliqua  causa,  vel  negotium,  cujus  cognitio  spectat  ad  forum 
ecclesiasticum,  et  coram  ecclesiastico  judice  fuerit  sententialite"r  termi- 
natum,  et  transient  in  rem  judicatam,  nee  per  appellationem  fuerit  sus- 
pensum ;  et  postmodum,  coram  judice  seculari,  super  eadem  re  inter 
easdem  personas  questio  moveatur,  et  provetur  per  testes  vel  instrumenta, 
talis  exceptio  in  foro  seculari  non  adraittatur."  The  answer  to  which 
demand  was  expressed  in  this  manner:  "  Quando  eadem  causa,  diversis 
rationibus  coram  judicibus  ecclesiasticis  et  secularibus,  ventilatur,  dicunt 
quod  (non  obstante  ecclesiastico  judicio)  curia  regis  ipsum  tractet  nego- 
tium,  ubi  sibi  expedire  videtur."  For  which  Lord  *Coke  gives 
this  reason,  second  Institute,  c.  22 :  u  For  the  Spiritual  Judges' 
proceedings  are  for  the  correction  of  the  spiritual  inner  man,  and,  '  pro 
salute  animae,'  to  enjoin  him  penance ;  and  the  Judges  of  the  Common 
Law  proceed  to  give  damages  and  recompense  for  the  wrong  and  injury 
done:"  and  then  adds,  uand  so  this  article  was  deservedly  rejected." 

And  the  same  demand  was  made,  and  received  the  same  answer,  in 
the  third  year  of  King  James  the  First. 

It  is  to  be  observed,  that  this  demand  related  only  to  civil  suits  be- 
tween the  same  parties  ;  and  that  the  sentence  should  be  received  as  a 
plea  in  bar.  But  this  attempt  and  miscarriage  did  not  prevent  the  Tem- 
poral Courts  from  showing  the  same  respect  to  their  proceedings  as  they 
did  in  those  in  other  courts.  And  therefore  where,  in  civil  causes,  they 
found  the  question  of  marriage  directly  determined  by  the  Ecclesiastical 
Courts,  they  received  the  sentence,  though  not  as  a  plea,  yet  as  a  proof 
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of  the  fact;  it  being  an  authority  accredited  in  a  judicial  proceeding  by 
a  court  of  competent  jurisdiction ;  but  still  they  received  it  upon  the 
same  principles,  and  subject  to  the  same  rules,  by  which  they  admit 
the  acts  of  other  courts. 

Hence  a  sentence  of  nullity,  and  a  sentence  in  affirmance  of  a  marriage, 
have  been  received  as  conclusive  evidence  on  a  question  of  legitimacy 
arising  incidentally  upon  a  claim  to  a  real  estate. 

A  sentence  in  a  case  of  jactitation  has  been  received  upon  a  title  in 
ejectment,  as  evidence  against  a  marriage,  and,  in  like  manner  in  per- 
sonal actions,  immediately  founded  on  a  supposed  marriage. 

So  a  direct  sentence  in  a  suit  upon  a  promise  of  marriage,  against  the 
contract,  has  been  admitted  as  evidence  against  such  contract,  in  an  ac- 
tion brought  *upon  the  same  promise  for  damages,  it  being  a 
direct  sentence  of  a  competent  court,  disproving  the  ground  of 
the  action. 

So  a  sentence  of  nullity  is  equally  evidence  in  a  personal  action  against 
a  defence  founded  upon  a  supposed  coverture. 

But  in  all  these  cases,  the  parties  to  the  suits,  or  at  least  the  parties 
against  whom  the  evidence  was  received,  were  parties  to  the  sentence, 
and  had  acquiesced  under  it ;  or  claimed  under  those  who  were  parties 
and  had  acquiesced. 

But  although  the  law  stands  thus  with  regard  to  civil  suits,  proceed- 
ings in  matters  of  crime,  and  especially  of  felony,  fall  under  a  different 
consideration  :  first,  because  the  parties  are  not  the  same ;  for  the  King, 
in  whom  the  trust  of  prosecuting  public  offences  is  vested,  and  which 
is  executed  by  his  immediate  orders,  or  in  his  name  by  some  prosecutor, 
is  no  party  to  such  proceedings  in  the  Ecclesiastical  Court,  and  cannot 
be  admitted  to  defend,  examine  witnesses,  in  any  manner  intervene,  or 
appeal:  secondly,  such  doctrines  would  tend  to  give  the  Spiritual  Courts, 
which  are  not  permitted  to  exercise  any  judicial  cognisance  in  matters 
of  crime,  an  immediate  influence  in  trials  for  offences,  and  to  draw  the 
decision  from  the  course  of  the  common  law,  to  which  it  solely  and 
peculiarly  belongs. 

The  ground  of  the  judicial  powers  given  to  Ecclesiastical  Courts  is, 
merely,  of  a  spiritual  consideration,  "pro  correctione  morum,  et  pro 
salute  animse."  They  are  therefore  addressed  to  the  conscience  of  the 
party.  But  one  great  object  of  temporal  jurisdiction  is  the  public 
peace :  and  crimes  against  the  public  peace  are  wholly,  and  in  all  their 
parts,  of  temporal  cognisance  alone.  A  felony  by  common  law  was 
also  so.  A  felony  by  statute  becomes  so  at  the  moment  of  its  in- 
stitution.  *The  Temporal  Courts  alone  can  expound  the  law,  and 
judge  of  the  crime,  and  its  proofs ;  in  doing  so,  they  must  see  with  their 
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own  eyes,  and  try  by  their  own  rules,  that  is,  by  the  common  law  of  the 
land ;  it  is  the  trust  and  sworn  duty  of  their  office. 

When  the  acts  of  Henry  the  Eighth  first  declared  what  marriages 
should  be  lawful,  and  what  incestuous,  the  Temporal   Courts,  though 
they  had  before  no  jurisdiction,  and  the  acts  did  not  by  express  word) 
give  them  any  upon  the  point,  decided,  incidentally,  upon   the  construe 
tion,  declared  what  marriage  came  within  the  Levitical  degree  and  pro 
hibited  the  Spiritual  Courts  from  giving  or  proceeding  upon  any  othei 
construction. 

Whilst  an  ancient  statute  subsisted  (2  H.  4,  c.  15),  by  which  personal 
punishment  was  incurred  on  holding  heretical  doctrines,  the  Temporal 
Courts  took  notice,  incidentally,  whether  the  tenet  was  heretical  or 
not ;  for  "  The  King's  Court  will  examine  all  things  ordained  by 
statute." 

When1  the  statute  of  W.  3  made  certain  blasphemous  doctrines  a  tem- 
poral crime,  the  Temporal  Courts  alone  could  determine,  whether 
the  doctrine  complained  of  was  blasphemous  so  as  to  constitute  the 
crime. 

If  a  man  should  be  indicted  for  taking  a  woman  by  force  and  marry- 
ing her,  or  for  marrying  a  child  without  her  father's  consent ;  or  for  a  rape 
where  the  defence  is,  that  "  the  woman  is  his  wife ;"  in  all  these  cases, 
the  Temporal  Courts  are  bound  to  try  the  prisoner  by  the  rules  and 
course  of  the  common  law,  and  incidentally  to  determine  what  is  here- 
tical, and  what  is  blasphemous ;  and  whether  it  was  a  marriage  within 
the  statute — a  marriage  without  consent ;  and  whether,  in  the  last  case, 
the  woman  was  his  wife :  but  if  they  should  happen  to  find  that  sen- 
*7911  tences'  *n  ^e  resPective  *cases,  had  been  given  in  the  Spiritual 
Court  upon  the  heresy,  the  blasphemous  doctrines,  the  marriage 
by  force,  the  marriage  without  consent,  and  the  marriage  on  the  rape, 
and  the  Court  must  receive  such  sentences  as  conclusive  evidence,  in  the 
first  instance,  without  looking  into  the  case,  it  would  vest  the  substan- 
tial and  effective  decision,  though  not  the  cognisance  of  the  crimes,  in 
the  Spiritual  Court,  and  leave  to  the  jury,  and  the  Temporal  Courts, 
nothing  but  a  nominal  form  of  proceeding,  upon  what  would  amount 
to  a  pre-determined  conviction  or  acquittal :  which  must  have  the  effect 
of  a  real  prohibition,  since  it  would  be  in  vain  to  prefer  an  indictment, 
where  an  act  of  a  foreign  court  shall  at  once  seal  up  the  lips  of  the  wit- 
nesses, the  jury,  and  the  court,  and  put  an. entire  stop  to  the  proceeding. 

And  yet  it  is  true,  that  the  Spiritual  Courts  have  no  jurisdiction, 
directly  or  indirectly,  in  any  matter  not  altogether  spiritual  ;  and  it  is 
equally  true,  that  the  Temporal  Courts  have  the  sole  and  entire  cogni- 
sance of  crimes  which  are  wholly  and  altogether  temporal  in  their  nature. 
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And  if  the  rule  of  evidence  must  be,  as  it  is  often  declared  to  be, 
reciprocal  ;  and  that  in  all  cases  in  which  sentences  favorable  to  the 
prisoner  are  to  be  admitted  as  conclusive  evidence  for  him ;  the  sen- 
tences, if  unfavorable  to  the  prisoner,  are  in  like  manner  conclusive 
evidence  against  him ;  in  what  situation  must  the  prisoners  be,  whose 
life,  or  liberty,  or  property,  or  fame  rests  on  the  judgment  of  courts, 
which  have  no  jurisdiction  over  them  in  the  predicament  in  which  they 
stand  ?  and  in  what  situation  are  the  Judges  of  the  Common  Law,  who* 
must  condemn,  on  the  word  of  an  EcclesiasticalJudge,  without  exercising 
any  judgment  of  their  own  ? 

*The  Spiritual  Court  alone  can  deprive  a  clergyman.  Felony  r*rrQo, 
is  a  good  cause  of  deprivation ;  yet  in  Lord  Hobart's  Reports  it 
is  held,  that  they  cannot  proceed  to  deprive  for  felony,  before  the  felon 
has  been  tried  at  law;  and  although,  after  conviction,  they  may  act 
upon  that,  and  make  the  conviction  a  ground  of  deprivation,  neither 
side  can  prove  or  disprove  anything  against  the  verdict ;  because,  as 
that  very  learned  Judge  declares,  "it  would  be  to  determine,  though 
not  capitally,  upon  a  capital  crime,  and  thereby  judge  of  the  nature  of 
the  crime,  and  the  validity  of  the  proofs  ;  neither  of  which  belongs  to 
them  to  do." 

If,  therefore,  such  a  sentence,  even  upon  a  matter  within  their  juris- 
diction, and  before  a  felony  committed,  should  be  conclusive  evidence  on 
a  trial  for  felony  committed  after,  the  opinion  of  a  judge,  incompetent 
to  the  purpose,  resulting  (for  aught  appears)  from  incompetent  proofs  (as 
suppose  the  suppletory  oath),  will  direct  or  rule  a  jury  and  a  Court  of 
competent  jurisdiction,  without  confronting  any  witnesses,  or  hearing 
any  proofs  :  for  the  question  supposes,  and  the  truth  is,  that  the  Tem- 
poral Court  does  not  and  cannot  examine,  whether  the  sentence  is  a  just 
conclusion  from  the  case,  either  in  law  or  fact;  and  the  difficulty  will 
not  be  removed  by  presuming  that  every  Court  determines  rightly,  be- 
cause it  must  be  presumed,  too,  that  the  parties  did  right  in  bringing  the 
full  and  true  case  before  the  Court;  and  if  they  did,  still  the  Court  will 
have  determined  rightly  by  ecclesiastical  laws  and  rules,  and  not  by  those 
laws  and  rules  by  which  criminals  are  to  stand  or  fall  in  this  country. 

If  the  reason  for  receiving  such  sentence  is,  because  it  is  the  judg- 
ment of  a  Court  competent  to  the  inquiry  then  before  them  ;  from  the 
same  reason,  the  determination  *of  two  Justices  of  the  Peace 
upon  the  fact  or  validity  of  a  marriage,  in  adjudging  a  place  of 
settlement,  may  hereafter  be  oifered  as  evidence,  and  give  the  law  to  the 
highest  Court  of  criminal  jurisdiction. 

But  if  a  direct  sentence  upon  the  identical  question,  in  a  matrimonial 
cause,  should  be  admitted  as  evidence  (though  such  sentence  against  the 
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marriage  has  not  the  force  of  a  final  decision,  that  there  was  none),  yet 
a  cause  of  jactitation  is  of  a  different  nature ;  it  is  ranked  as  a  cause  of 
defamation  only,  and  not  as  a  matrimonial  cause,  unless  where  the  de- 
fendant pleads  a  marriage  ;  and  whether  it  continues  a  matrimonial  cause 
throughout,  as  some  say,  or  ceases  to  be  so  on  failure  of  proving  a  mar- 
riage, as  others  have  said,  still  the  sentence  has  only  a  negative  and 
qualified  effect,  viz. :  "  that  the  party  has  failed  in  his  proof,  and  that  the 
libellant  is  free  from  all  matrimonial  contract,  as  far  as  yet  appears  ;" 
leaving  it  open  to  new  proofs  of  the  same  marriage  in  the  same  cause,  or 
to  any  proofs  of  that  or  any  other  marriage  in  another  cause :  and  if 
such  sentence  is  no  plea  to  a  new  suit  there,  and  does  not  conclude  the 
court  which  pronounces,  it  cannot  conclude  a  court  which  receives  the 
sentence  from  going  into  new  proofs  to  make  out  that  or  any  other  mar- 
riage. 

So  that,  admitting  the  sentence  in  its  full  extent  and  import,  it  only 
proves,  that  it  did  not  yet  appear  that  they  were  married,  and  not  that 
they  were  not  married  at  all ;  and  by  the  rule  laid  down  by  Holt,  L.  C. 
J.,  such  sentence  can  be  no  proof  of  anything  to  be  inferred  by  argu- 
ment from  it ;  and  therefore  it  is  not  to  be  inferred  that  there  was  no 
marriage  at  any  time  or  place,  because  the  court  had  not  then  sufficient 
evidence  to  prove  a  marriage  at  a  particular  time  and  place.  That  sen- 
*7941  tence  an(*  this  judgment  may  stand  *well  together,  and  both  pro- 
positions be  equally  true  :  it  may  be  true,  that  the  Spiritual 
Court  had  not  then  sufficient  proof  of  the  marriage  specified,  and  that 
your  lordships  may  now,  unfortunately,  find  sufficient  proof  of  some 
marriage. 

But  it  was  a  direct  and  decisive  sentence  upon  the  point,  and,  as  it 
stands,  to  be  admitted  as  conclusive  evidence  upon  the  court,  and  not  to 
be  impeached  from  within  ;  yet,  like  all  other  acts  of  the  highest  judicial 
authority,  it  is  impeachable  from  without :  although  it  is  not  permitted 
to  show  that  the  court  was  mistaken,  it  may  be  shown  that  they  were 
misled. 

Fraud  is  an  extrinsic,  collateral  act ;  which  vitiates  the  most  solemn 
proceedings  of  Courts  of  Justice.  Lord  Coke  says,  it  avoids  all  judicial 
acts,  ecclesiastical  or  temporal. 

In  civil  suits  all  strangers  may  falsify,  for  covin,  either  fines,  or  real 
or  feigned  recoveries ;  and  even  a  recovery  by  a  just  title,  if  collusion 
was  practised  to  prevent  a  fair  defence ;  and  this  whether  the  covin  is 
apparent  upon  the  record,  as  not  essoining,  or  not  demanding  the  view, 
or  by  suffering  judgment  by  confession,  or  default ;  or  extrinsic,  as  not 
pleading  a  release,  collateral  warranty,  or  other  advantageous  pleas. 

In  criminal  proceedings,  if  an  offender  is  convicted  of  felony  on  con- 
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fession,  or  is  outlawed,  not  only  the  time  of  the  felony,  but  the  felony 
itself,  may  be  traversed  by  a  purchaser,  whose  conveyance  would  be 
affected  as  it  stands ;  and,  even  after  a  conviction  by  verdict,  he  may 
traverse  the  time. 

In  the  proceedings  of  the  Ecclesiastical  Court  the  same  rule  holds. 
In  Dyer  there  is  an  instance  of  a  second  administration,  fraudulently 
obtained,  to  defeat *an  execution  at  law  against  the  first;  and  the 
fact  being  admitted  by  demurrer,  the  court  pronounced  against 
the  fraudulent  administration.  In  another  instance  an  administration 
had  been  fraudulently  revoked ;  and  the  fact  being  denied,  issue  was 
joined  upon  it ;  and  the  collusion  being  found  by  a  jury,  the  court  gave 
judgment  against  it. 

In  the  more  modern  cases,  the  question  seems  to  have  been  whether 
the  parties  should  be  permitted  to  prove  collusion  :  and  not  seeming  to 
doubt  but  that  strangers  might.  So  that  collusion,  being  a  matter  ex- 
trinsic of  the  cause,  may  be  imputed  by  a  stranger,  and  tried  by  a  jury, 
and  determined  by  the  Courts  of  temporal  jurisdiction. 

And  if  a  fraud  will  vitiate  the  judicial  acts  of  the  Temporal  Courts, 
there  seems  as  much  reason  to  prevent  the  mischiefs  arising  from  collu- 
sion in  the  Ecclesiastical  Courts,  which,  from  the  nature  of  their  pro- 
ceedings, are  at  least  .as  much  exposed,  and  which  we  find  have  been,  in 
fact,  as  much  exposed,  to  be  practised  upon  for  sinister  purposes,  as  the 
Courts  in  Westminster  Hall. 

We  are  therefore  unanimously  of  opinion  : 

First,  that  a  sentence  in  the  Spiritual  Court  against  a  marriage  in  a 
suit  of  jactitation  of  marriage  is  not  conclusive  evidence,  so  as  to  stop 
the  counsel  for  the  Crown  from  proving  the  marriage  in  an  indictment 
for  polygamy. 

But  secondly,  admitting  such  sentence  to  be  conclusive  upon  such 
indictment,  the  counsel  for  the  Crown  may  be  admitted  to  avoid  the  effect 
of  such  sentence,  by  proving  the  same  to  have  been  obtained  by  fraud 
or  collusion. 

Die  Sabbati,  20  Aprilis  1776. 

*0rdered  by  the  Lords  Spiritual  and  Temporal  in  Parliament  r*™*: 
assembled,  that  the  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas  be,  and  he  is  hereby  desired  to  favor  this  House  with  a  copy  of 
his  Argument  upon  the  Questions  proposed  to  the  Judges  by  this  House 
yesterday. 
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TRINITY.— 32  CAR.  2,  B.  R. 

[REPORTED,  2  SHOWER  232.] 

The  sentence  in  a  foreign  Court  of  Admiralty  decreeing  a  ship  to  be 
lawful  prize,  is  conclusive  ;  and  therefore,  though  erroneous,  ihe 
owner  cannot  recover  the  ship  back  by  trover  against  the  vendee. 

TROVER  brought  for  his  ship  and  goods,  and  on  a  special  verdict  there 
is  found  a  sentence  in  the  Admiralty  Court  of  France,  which  was  with 
the  defendant. 

And  now  per  curiam  agreed  and  adjudged,  that  as  we  are  to  take 
notice  of  a  sentence  in  the  Admiralty  here,  so  ought  we  of  those  abroad 
in  other  nations,  and  we  must  not  set  them  at  large  again,  for  otherwise 
the  merchants  would  be  in  a  pleasant  condition !  for  suppose  a  decree 
here  in  the  Exchequer,  and  the  goods  happened  to  be  carried  into 
another  nation,  should  the  courts  abroad  unravel  this  ?  It  is  but  agree- 
able with  the  law  of  nations  that  we  should  take  notice  and  approve  of 
the  laws  of  their  countries  in  such  particulars.  If  you  are  aggrieved. 
*7981  y°u  mu8t  *aPP^  yourself  to  the  king  and  council :  it  being  a 
matter  of  government,  he  will  recommend  it  to  his  liege  ambas- 
sador if  he  see  cause ;  and  if  not  remedied,  he  may  grant  letters  of 
marque  and  reprisal. 

And  this  case  was  so  resolved  by  all  the  Court,  upon  solemn  debate : 
this  being  of  an  English  ship  taken  by  the  French  and  as  a  Dutch  ship, 
in  time  of  war  between  the  Dutch  and  the  French. 

Judgment  for  the  defendants. 
(742) 
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MICHAELMAS.— 3  ANNE,  B.  R. 

[REPORTED  SAL.  276.]1 
Estoppel 

IN  ejectment  upon  the  devise  of  R.  V.  a  special  verdict  was  found, 
viz.,  that  S.  R.  was  seised  in  fee  of  the  lands  in  question,  and  that  being 
so  seised  H.  M.  recovered  judgment  against  him  in  debt  for  127£.,  in  B. 
R.  in  Michaelmas  Term,  1656,  which  they  find  in  hsec  verba : — That 
in  Hilary  13  W.  3,  the  lessor  of  the  plaintiff,  as  administrator  of  the 
said  H.  M.  sued  a  scire  facias,  reciting  the  judgment  as  of  Trinity  Term, 
against  the  tertenants  of  the  lands  which  the  said  S.  R.  had  on  the  day 
of  the  judgment  recovered,  or  at  any  times  afterwards.  That  the  ter- 
tenants (of  which  the  defendant  was  one)  appeared  and  pleaded  nul  tiel 
record,  and  issue  joined  thereupon  ;  and  a  day  was  given  to  bring  in  the 
record,  at  which  day  the  record  of  the  judgment  of  Michaelmas  Term, 
1656,  was  produced,  and  judgment  given  quod  habetur  tale  recordum, 
and  execution  awarded :  That  thereupon  the  plaintiff  sued  out  an  elegit, 
upon  which  an  inquisition  was  taken,  and  the  lands  in  question 
*extended ;  and  for  the  variance  between  the  judgment  recited  in  r^cnn 
the  scire  facias,  and  that  given  in  evidence,  the  Jury  doubted. 
After  argument  and  consideration  from  Easter  Term  to  Michaelmas,  the 
Court  held  that  the  defendants  were  estopped  by  this  judgment  in  the 
scire  facias,  to  say  that  there  was  no  judgment  in  Trinity  Term,  because 
that  matter  had  been  tried  against  them,  and  the  defendants  were  con- 
cluded to  falsify  the  judgment  in  the  point  tried.2  Thus  if  a  scire  facias 
be  brought  against  the  issue  in  tail  upon  a  judgment  in  debt  against  the 
ancestor,  and  he  being  warned  makes  default,  he  shall  not  come  after- 
wards and  say  that  he  is  tenant  in  tail ;  so  if  he  plead  any  other  matter, 
and  it  is  found  against  him.  Also  they  held  the  judgment  upon  the 

1  Mod.  Cases  256.  Scire  facias  against  tertenants  reciting  the  judgment  of  a  wrong 
term,  and  upon  nul  tiel  record  judgment  for  the  plaintiff;  and  after  elegit,  ejectment 
brought,  the  defendant  is  estopped  to  take  advantage  of  the  variance. 

3  1  Sid.  54  ;  Raym.  19  ;   1  Lev.  41  ;   1  Keb.  112,  141. 
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ecire  facias  is  sufficient  title  in  the  ejectment,  and  the  first  judgment 
need  not  be  given  in  evidence. 

2dly.  The  Court  held,  not  only  that  the  parties,  but  all  claiming 
under  them,  or  this  recovery,  would  be  bound  by  this  estoppel.  As  if  a 
man  make  a  lease  by  indenture  of  D.,  in  which  he  hath  nothing,  and 
after  purchases  D.  in  fee,  and  after  bargains  and  sells  it  to  A.  and  his 
heirs,  A.  shall  be  bound  by  this  estoppel ;  and  that  where  an  estoppel 
works  on  the  interest  of  the  lands,  it  runs  with  the  land  into  whose 
hands  soever  the  land  comes,  and  an  ejectment  is  maintainable  upon  the 
mere  estoppel.1 

3dly.  The  Court  held,  that  not  only  the  parties,  and  all  claiming 
under  them,  but  the  Court  and  Jury  were  bound  by  this  estoppel,  and 
that  the  Jury  cannot  find  against  this  estoppel ;  and  the  Court  took  this 
difference,  that  where  the  plaintiff's  title  is  by  estoppel,  and  the  defend- 
ant pleads  the  general  issue,  the  Jury  are  bound  by  the  estoppel ;  for 
here  is  a  title  in  the  plaintiff  that  is  a  good  title  in  law,  and  a  good 
*801~1  *^^e  tf  tne  niatter  nad  been  disclosed  and  relied  on  in  pleading ; 
but  if  the  defendant  pleads  the  special  matter,  and  the  plaintiff 
will  not  rely  on  the  estoppel  when  he  may,  but  take  issue  on  the  fact, 
the  Jury  shall  not  be  bound  by  the  estoppel,  for  then  they  are  to  find 
the  truth  of  the  fact  which  is  against  him.2  Thus,  in  debt  for  rent  on  an 
indenture  of  lease,  if  the  defendant  plead  nil  debet,  he  cannot  give  in 
evidence,  that  the  plaintiff  had  nothing  in  the  tenements ;  because  if  he 
had  pleaded  that  specially,  the  plaintiff  might  have  replied  the  inden- 
ture and  estopped  him ;  but  if  the  defendant  plead  niliil  habuit,  &c., 
and  the  plaintiff  will  not  rely  on  the  estoppel,  but  reply  habuit,  &c.,  he 
waives  the  estoppel  and  leaves  it  at  large,  and  the  Jury  shall  find  the 
truth  notwithstanding  his  indenture. 


IT  is  intended  in  this  note  to  offer  some  remarks  upon  the  nature  of  estop- 
pels, a  head  of  law  once  tortured  into  a  variety  of  absurd  refinements,  but 
now  almost  reduced  to  consonancy  with  the  rules  of  common  sense  and  jus- 
tice. 

The  definition  of  estoppel  given  by  Lord  Coke  is,  to  be  sure,  a  little  start- 
ling : — "An  estoppel  is  where  a  man  is  concluded  by  his  own  act  or  accept- 
ance to  say  the  truth."  And,  certainly,  in  our  old  law  books,  truth  appears 
to  have  been  frequently  shut  out  by  the  intervention  of  an  estoppel,  where 
reason  and  good  policy  required  that  it  should  be  admitted.  However,  not- 
withstanding the  unpromising  definition  of  the  word  estoppel,  it  is  in  no  wise 
unjust  or  unreasonable,  but,  on  the  contrary,  in  the  highest  degree  reasona- 

1  Where  estoppel  works  on  the  interest  of  the  land,  it  runs  with  it,  and  is  a  title  :   I 
Lev.  43  ;  c  Mod.  115  ;  2  Keb.  364  ;  Mod.  Cases  258  ;  Raym.  21  ;  March  64  pi.  99. 

2  Moor  323;  Lut.  510,  1644  ;  Co.  Litt.  47  b.  2  Co.  4,  5. 
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ble  and  just,  that  some  solemn  mode  of  declaration  should  be  provided  by 
law  for  the  purpose  of  enabling  men  to  bind  themselves  to  the  good  faith 
and  truth  of  representations  on  which  other  persons  are  to  act.  Interest  rei- 
publicse,  ut  sit  finis  litium — but,  if  matters  which  have  been  once  solemnly 
decided  were  to  be  again  drawn  into  controversy,  if  facts  once  solemnly 
*affirmed  were  to  be  again  denied  whenever  the  affirmant  saw  his  op-  pjjQ/™ 
portunity,  the  end  would  never  be  of  litigation  and  confusion.  It  is  "- 
wise,  therefore,  to  provide  certain  means  by  which  a  man  .may  be  concluded, 
not  from  saying  the  truth,  but  from  saying  that  which,  by  the  intervention  of 
himself  or  his,  has  once  become  accredited  for  truth,  is  false.  And  probably 
no  code,  however  rude,  ever  existed  without  some  such  provision  for  the 
security  of  men  acting,  as  all  men  must,  upon  the  representation  of  others. 

An  estoppel,  therefore,  is  an  admission,  or  something  which  the  law  treats 
as  equivalent  to  an  admission,  of  an  extremely  high  and  conclusive  nature — 
so  high  and  so  conclusive,  that  the  party  whom  it  affects  is  not  permitted  to 
aver  against  it  or  offer  evidence  to  controvert  it — though  he  may  show,  that 
the  person  relying  on  it  is  estopped  from  setting  it  up,  since  that  is  not  to 
deny  its  conclusive  effect  as  to  himself,  but  to  incapacitate  the  other  from 
taking  advantage  of  it. 

Such  being  the  general  nature  of  an  estoppel,  it  matters  not  what  is  the 
fact  thereby  admitted,  nor  what  would  be  the  ordinary  and  primary  evidence 
of  that  fact,  whether  matter  of  record  or  specialty,  or  writing  unsealed,  or 
mere  parol :  the  fact  may  in  each  case  be  proved,  the  ordinary  evidence  ren- 
dered unnecessary  by  an  estoppel ;  and  this  is  no  infringement  on  the  rule  of 
law  requiring  the  best  evidence  and  forbidding  secondary  evidence  to  be  pro- 
duced till  the  sources  of  primary  evidence  have  been  exhausted,  for  the 
estoppel  professes,  not  to  supply  the  absence  of  the  ordinary  instruments  of 
evidence,  but  to  supersede  the  necessity  of  any  evidence  by  showing  that  the 
fact  is  already  admitted  :  and  so  too  has  it  been  held  that  an  admission,  which 
is  of  the  same  nature  as  an  estoppel  though  not  so  high  in  degree,  may  be 
allowed  to  establish  facts,  which,  were  it  not  for  the  admission,  must  have 
been  proved  by  certain  steps  appropriated  by  law  to  that  purpose ;  for 
instance,  in  Bringloe  v.  G-oodson,  5  Bing.  N.  C.  739,  a  deed  was  recited  to  be 
executed  in  pursuance  of  a  power  contained  in  the  will  of  P.  S.  A  will 
purporting  to  be  that  of  P.  S.  was  produced,  and  there  was  some  slight  evi- 
dence that  it  was  a  will  of  P.  S.  This  was  held  sufficient  evidence  to  go  to 
the  jury  that  the  will  produced  was  executed  by  P.  S.  without  calling  the 
attesting  witnesses.  "I  do  not  put  the  admission,"  said  Tindal,  C.  J.,  "  so 
high  as  an  estoppel,  but  it  has  its  effect  on  the  principle  laid  down  in  Shelley 
v.  Wright,  Willes  9,  where  a  party  executing  a  deed  was  held  estopped  by 
the  ^recital  of  a  particular  fact  in  that  deed  to  deny  that  fact."  See  i-^orio 
also  Slatterie  v.  Pooley,  6  M.  &  W.  664  ;  Newhall  v.  Holt,  6  M.  &  W.  L  * 
662 ;  Howard  v.  Smith,  3  M.  &  G-r.  254  ;  3  Scott  N.  R.574,  s.  c. ;  Fox  v.  Wa- 
ters, 12  A.  &  E.  43,  [and  Harris  v.  Mulkern,  1  Ex.  D.,  at  p.  36].  See,  however, 
Gillett  v.  Abbott,  7  A.  &  E.  783,  where  a  deed  reciting  another  deed  was  ad- 
mitted on  the  record,  but  it  was  held  that  it  involved  the  admission  of  so 
much  only  of  the  second  deed  as  was  recited,  and  that  in  order  to  introduce 
the  rest,  strict  proof  was  requisite. 

[Reference  may  be  made,  as  to  how  far  a  deposition  used  in  a  cause  is  evi- 
dence of  admission  by  conduct  against  the  party  using  it,  to  the  judgments 
in  Richards  v.  Morgan,  4  B.  &  S.  641,  33  L.  J.  Q.  B.  114,  where  the  earlier 
authorities  on  this  subject  are  collected  and  examined,  and  where  it  was  held 
by  Cockburn,  C.  J.,  and  Crompton,  J.,  (diss.  Blackburn,  J.),  that  a  deposi- 
tion of  a  witness  in  Chancery  (taken  under  the  old  system  of  taking  evidence 
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in  that  Court,  and  read  and  used  afterwards  in  the  Chancery  proceedings  o» 
behalf  of  the  defendant  in  the  suit),  was  receivable  in  evidence  against  liiii, 
in  a  subsequent  action  of  replevin,  brought  against  him  by  a  third  person,  as 
primary  evidence  of  admission  by  conduct.  See  also  per  Blackburn,  J.,  in 
Hutchiuson  v.  Glover,  1  Q.  B.  D.  138,  45  L.  J.  Q.  B.  120.] 

"  Touching  estoppels,"  says  Lord  Coke,  "  which  are  a  curious  and  excellent 
sort  of  learning,  it  is  to  be  observed,  that  there  be  three  kinds  of  estoppels; 
viz.,  by  matter  of  record,  by  matter  in  writing  and  by  matter  in  pais." 
Although  his  lordship  uses  the  word  "  writing,"  it  is  clear  that  the  writing 
which  is  to  operate  as  an  estoppel  must  be  a  deed.  See  Stratton  v.  Rastall, 
2  T.  R.  366 ;  Lampon  v.  Corke,  5  B.  &  Ad.  611 ;  Greaves  v.  Key,  3  B.  & 
Ad.  313.  Estoppels,  therefore,  are  — 

1.  By  matter  of  record. 

2.  By  deed. 

3.  In  pais. 

A  number  of  instances  of  estoppel  by  matter  of  record  are  to  be  found  in 
the  old  books,  which  all  serve  to  illustrate  one  proposition,  viz.,  that  a  record 
imports  such  absolute  verity,  that  no  person  against  whom  it  is  producable 
shall  be  permitted  to  aver  against  it.  An  instance  of  this  occurred  in  R. 
v.  Carlile,  2  B.  &  Ad.  262.  In  that  case  the  defendant  had  been  convicted 
#804.1  °^  a  8editious  libel,  aQd  brought  a  writ  of  *error  in  the  Queen's  Bench, 
-"  assigning  for  error  in  fact,  that  there  was  but  one  of  the  justices 
named  in  the  commission  present  when  the  jury  gave  their  verdict.  On  the 
record  returned  to  the  King's  Bench  (and  which  was  made  up  in  the  ordinary 
way),  it  appeared  that  a  sufficient  number  of  the  justices  were  present,  and 
the  court  held  that  it  was  not  competent  to  the  defendant  to  question  the  fact 
ited. 

"  The  authorities/'  said  Lord  Tenterden,  delivering  the  judgment  of  the 
court,  "  are  clear  that  a  party  cannot  be  received  to  aver  as  error  in  fact,  a 
matter  contrary  to  the  record.  In  1  Inst.  260,  Lord  Coke  says  : — '  The  rolls 
bring  the  records  or  memorials  of  the  judges  of  the  courts  of  record,  import 
in  them  such  uncontrollable  credit  and  verity,  as  they  admit  of  no  averment, 
plea  or  proof  to  the  contrary.  And,  if  such  a  record  be  alleged,  and  it  be 
pleaded  that  there  is  no  such  record,  it  shall  be  tried  only  by  itself;  and  the 
reason  hereof  is  apparent,  for  otherwise  (as  our  old  authors  say,  and  that 
truly)  there  should  never  be  any  end  of  controversies,  which  should  be  incon- 
venient.' The  cases  from  Yelverton  and  Sir  Thomas  Raymond  (King  v. 
Gosper,  Yelv.  58  ;  Okeover  v.  Overbury,  T.  Raym.  231)  are  direct  authori- 
ties upon  this  point,  as  well  as  that  for  which  they  were  cited  ;  and  one  of 
the  instances  put  by  Lord  Hale,  viz.,  that  the  court  was  not  sitting,  is  very 
like  the  present  case.  Other  cases  were  quoted  at  the  bar  upon  this  point  : 
Whistler  v.  Lee,  Cro.  Jac.  559;  Palmer  v.  Webb,  2  Lord  Raym.  1415,  and 
the  authorities  in  Bac.  Abr.  tit.  Error,  and  it  is  unnecessary  to  repeat  them  ; 
but  it  may  be  proper  to  observe  that  one  of  them,  viz.,  Molins  v.  Werby  1 
Lev.  76,  1  Sid.  84 ;  1  Keble  355,  is  quite  analogous  to  the  present.  That 
was  a  writ  of  error  on  a  judgment  in  the  Palace  Court,  said  to  be  holden 
before  James,  Duke  of  Oruiand  :  the  error  assigned  was,  that  the  court  was 
not  holden  before  the  duke,  but  before  his  deputy ;  and  this  was  held  not 
assignable,  being  contrary  to  the  record.  In  the  case  of  Bowsse  v.  Canning- 
ton,  Cro.  Jac.  244,  the  error  assigned  was,  that  one  W.  B.,  of  Bradfield,  was 
returned  upon  the  jury  process  ;  and  one  W.  B.,  of  Metfield,  who  was  another 
person,  and  not  returned,  was  sworn.  And  this  was  held  not  assignable  for 
error,  because  contrary  to  the  record,  and  the  party  estopped  :  for,  otherwise, 
every  record  might  be  brought  in  question  upon  such  surmise.  I  will  mention 
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rne  m'.ee  v  AQ  orly,  viz.-  Cole  v.  Green,  1  Lev.  309.  An  action  of  waste  was 
^brought  in  the  Court  ol  Hustings  of  the  city  of  London  :  there  were  r^on* 
two  trials ;  upon  the  first  the  verdict  was  for  the  plaintiff,  and  upon  L 
*he  second  for  the  de/eudant,  and  the  judgment  was  given  for  the  defendant. 
The  plaintiff  brought  a  writ  of  error,  which  was  heard  before  several  of  the 
judges  assigned  for  that  purpose  in  St.  Martin's  le  Grand ;  the  errors  there 
Assigned  are  not  applicable  to  the  present  case.  The  judgment  given  for  the 
defendant  in  the  Hustings  was  reversed;  and  judgment  given  for  the  plaintiff 
on  the  first  verdict.  Uoon  this  reversal  of  the  judgment,  the  original  de- 
fendant brought  a  writ  of  error  in  the  House  of  Lords,  and  there  assigned 
for  error  that  the  jury  did  not  come  out  of  the  four  nearest  wards,  as  by  the 
custom  of  London  they  ought  to  do.  The  defendant  in  error  pleaded  in  nullo 
est  erratum,  and  upon  argument,  the  lords,  with  the  advice  of  the  judges, 
resolved — first,  that  this  was  not  assignable  for  error,  being  contrary  to  the 
record,  because  the  award  of  the  venire  facias  is  out  of  the  four  nearest 
wards,  and  the  writ  returned  served  accordingly ;  and  secondly,  that  in  nullo 
est  erratum  is  a  demurrer;  and  although  there  be  error  in  fact,  that  is  not 
confessed  by  the  demurrer,  it  not  being  assignable,  but  the  demurrer  upon  it 
^s  in  point  of  law,  because  not  being  assignable,  and  the  judgment  given  at 
St.  Martin's  was  affirmed.  This  is  a  judgment  pronounced  by  the  highest 
tribunal  of  the  country ;  the  matter  is  settled,  as  I  have  before  observed  by 
a  series  of  decisions,  and  the  rules  in  this  respect  have  been  perfectly  estab- 
lished and  long  known  and  received  as  law  in  Westminster  Hall.  For  these 
reasons  the  judgment  of  the  court  below  must  be  affirmed." 

See  also  Reed  v.  Jackson,  1  East  355,  where  the  court  would  not  permit 
evidence  to  be  given  that  the  verdict  had  been  entered  by  a  mistake  of  the 
associate;  [and  Irwin  v.  Sir  G.  Grey,  19  C.  B.  N.  S.  585;  L.  R.,  1  C.  P.  171, 
where  the  court  would  not  allow  an  averment  of  error  against  a  record  in  the 
ordinary  form  on  the  ground  that  a  special  jury  had  not  been  properly  sum- 
moned or  called.]  To  a  similar  effect  are  R.  v.  Shaw,  R.  &  R.  C.  C.  526 , 
Leighton  v.  Leighton,  1  Stra.  210  [and  In  re  Newton,  16  C.  B.  97].  See 
instances  of  a  similar  principle  applied  in  favor  of  statements  in  convictions, 
Brittain  v.  Kinnard,  1  B.  &  B.  432;  Re  Clarke,  2  Q.  B.  619;  [and  a  recent 
instance  of  the  application  of  the  rule,  that  no  person  against  whom  a  record 
is  producible  can  be  permitted  to  aver  against  it,  so  long  as  it  stands  unre- 
versed,  will  be  found  in  the  case  of  *Huffer  v.  Allen,  L.  R.,  2  Exch.  r^onfi 
15,  36  L.  J.  Exch.  15.  There  A.  having  issued  a  writ  of  summons,  L 
specially  indorsed  against  B.,  received  from  him  a  sum  of  money  on  account 
of  the  debt,  and  notwithstanding  the  payment,  afterwards  signed  judgment 
against  him  for  the  full  amount  indorsed  on  the  writ,  and  issued  a  ca.  sa, 
under  which  B.  was  arrested  and  compelled  to  pay  the  whole  amount.  B. 
then,  instead  of  taking  advantage  of  the  equitable  jurisdiction  of  the  court 
over  its  judgments,  brought  an  action  against  A.,  charging  him  with  having 
signed  judgment,  and  issued  execution  maliciously,  and  without  probable 
cause;  but  it  was  held  that,  whilst  the  judgment  stood  for  the  whole  amount, 
B.  was  estopped  by  the  record  from  disputing  the  validity  of  the  judgment  or 
execution. 

In  Wildes  v.  Russell,  L.  R.,  1  C.  P.  722;  36  L.  J.  C.  P.  354,  which  was 
an  action  for  money  had  and  received,  brought  by  a  clerk  of  the  peace,  who 
had  been  removed  by  the  justices,  against  his  successor  to  try  his  right  to  the 
fees  of  the  office,  it  appeared  on  the  statement  of  the  plaintiff's  counsel  that 
the  justices  had  found  that  the  plaintiff  had  been  guilty  of  contumaciously 
refusing  to  record  an  order  made  by  the  sessions,  and  had  therefore  dismissed 
him  from  his  office.  Upon  this  statement  Lord  Chief  Justice  Erie,  before 
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whom  the  case  was  tried,  ruled  that  it  was  not  competent  for  the  plaintiff  to 
impeach  the  validity  of  the  order  of  quarter  sessions  in  that  action,  and 
directed  a  nonsuit;  a  ruling  which  was  supported  by  the  full  court,  after 
argument  and  a  careful  examination  of  the  authorities.  "  Whether  or  not,'* 
said  Mr.  Justice  Montague  Smith,  u  the  evidence  laid  before  the  quarter  ses- 
sions substantiated  the  charges  (against  the  plaintiff),  I  abstain  from  entering 
into;  that  question  does  not  arise  before  us.  It  is  an  essential  attribute  in 
the  constitution  of  all  courts  of  record  that  their  judgments  are  conclusive, 
as  to  the  facts  upon  which  they  profess  to  proceed,  and  cannot  be  tra- 
versed."] 

However,  this  conclusive  effect  of  a  record  is  limited  by  certain  rules  and 
considerations.  Several  cases  are  mentioned  in  Coin.  Dig.  Estoppel,  E.  1  to 
E.  10  (most  of  which  will  be  found  to  apply  not  merely  to  an  estoppel  by 
record,  but  to  all  cases  of  estoppel  whatever),  in  which  it  does  not  operate 
conclusively.  For  instance — 

1.  Where  the  record  is  coram  non  judice.     As,  if  the  record  were  of  an 
*8071    indictment  purporting  to  have  been  determined  *in  the  Common  Pleas, 

J   a  court  having  no  criminal  jurisdiction. 

2.  Where  the  truth  appears  in  the  same  record  (Co.  Litt.  352  &).     As,  for 
instance,  where  the  record  shows  that  a  judgment  which  is  relied  upon  as  an 
estoppel    has  been  reversed  in   error.     [But  see   the  observations   of  Lord 
Cheltusford,  C.,  in  Jolly  v.  Arbuthnot,  4  De  G.  &  J.   237,   cited  post,  p. 
*875.] 

3.  Where    the    thing    averred    is    consistent  with  the    record — which   is, 
indeed,  no  exception  at  all.     [See  as  to  this  rule  the  judgment  in  Hewlett  v. 
Tarte,  10  C.  B.  N.  S.  813,  where  it  was  held  that  a  defendant  who  had  omitted 
to  set  up  a  defence  in  a  previous  action  was  not  estopped  from  pleading  the 
&ame  in  a  later  suit  brought  against  him  by  the  same  plaintiff.] 

4.  Where  the  allegation  in  the  record  is  uncertain      For   an   estoppel,  not 
bring  favored  by  the  law,  ought  to  be  certain  to  every  intent;  Co.  Litt.  352  &, 
303 a.     And  therefore,  "if  a  thing  be  not  directly  and  precisely  alleged,  it 
shall    be  no  estoppel  :•"  Co.  Litt.  352  6.     [See  also  Nelson  v.  Couch,  15  C. 
B.  N.  S.  99,  infra,  p.  *837 ;  Hobbs  v.  Henning,  17  C.  B.  N.  S.  826,  infra,  p. 
*856  ;  and  General  Finance,  &c.,  Co.  v.  Liberator,  &c.,  Society,  27  W.  K. 
210.] 

5.  Or  is  alleged  merely  by  way  of  supposal.     The  words  used  by  Lord  Coke 
are,  "  Matter  alleged  by  way  of  supposal  in  counts  shall  not  conclude  after 
nonsuit.     Otherwise,  it  is  after  judgment  given.     And,  after  nonsuit,  albeit 
the  supposal  in  the  count  shall  not  conclude,  yet  the  barre,  title,  replication, 
or  other  pleading,  of  either  party,  which  is  precisely  alleged,  shall  conclude 
after  nonsuit,  and  hereby  are  the  books  reconciled/'     Co.  Litt.  352  b. 

Or,  6.  Is  not  traversable  or  material.  See  Attorney-General  y.  King,  5 
Price  195  ;  and  see  Co.  Litt.  352  b.  As,  for  instance,  the  day  in  an  indict- 
ment. On  this  principle,  too,  seems  to  have  proceeded  Skipwith  v.  Green,  1 
Stra.  610;  8  Mod.  311,  where  the  tenant  was  held  not  to  be  estopped  by  the 
description  of  the  nature  of  the  land  in  the  lease. 

Or,  7.  Where  there  is  an  estoppel  against  an  estoppel.  For,  to  use  the 
expression  of  Lord  Coke,  "  estoppel  against  estoppel  setteth  the  matter  at 
large." 

8.  To  these  may  be  added  the  rule  that  estoppels  ought  t-o  be  mutual — laid 
down  by  many  of  our  text  writers  (see  Co.  Litt.  352,  Cro.  Eliz.  37).  Thus, 
if  a  man  take  a  lease  of  his  own  lands  from  a  married  woman  by  indenture, 
^is  *works  no  estoppel  on  either  part,  because  the  married  woman 
not  being  estopped  by  reason  of  her  disability,  the  lessee  is  not  so. 


749 

Yet  this  rule,  that  an  estoppel  muse  be  mutual,  otherwise  neither  party  is 
bound,  must  be  taken  with  some  limitation,  and  probably  on  accurate  investi- 
gation would  be  found  to  apply  to  those  cases  only  where  both  parties  are 
intended  to  be  bound,  since  otherwise  there  could  be  no  estoppel  by  deed  poll. 
Indeed,  in  Bac.  Abr.  tit.  Leases  0,  it  is  remarked  that  where  a  lease  is  by 
deed  poll,  the  lessee  is  not  estopped  to  say  that  the  lessor  had  nothing  in  the 
land ;  "  but,"  it  is  added,  "  it  should  seem  that  such  lease  by  deed  poll  binds 
the  lessor  himself  as  much  as  if  it  were  by  indenture,  because  it  is  executed 
on  his  part  with  the  very  same  solemnity,  and  therefore  it  should  seem  that 
he  is  bound  by  such  lease  by  way  of  estoppel." 

9.  It  is  also  a  rule  that  there  is  no  estoppel  where  an  interest  passes.  The 
meaning  of  which  is  that  the  person  who  accepts  a  grant  is  not  estopped  from 
saying  that  it  does  not  pass  to  so  great  an  estate  as  it  purports  to  convey, 
though  he  is  estopped  from  saying  that  it  passes  no  estate  at  all.  The  cases 
decided  on  this  point  will  be  hereafter  mentioned;  [and  see  as  to  the  limita- 
tions on  this  rule,  the  note  to  Bythewood  and  Jarman  (by  Sweet),  vol.  9, 
p.  419. 

It  is  also  necessary,  as  a  general  rule,  that  the  earlier  judgment  which  is 
set  up  in  a  plea  of  resjudicata  should  have  been  intended  to  be  a  final  deci- 
sion between  the  parties.  This  rule  is  well  illustrated  by  the  modern  case  of 
Langme-ad  v.  Maple,  18  C.  B.  N.  S.  255r  where  to  a  declaration  for  an  injury 
to  the  plaintiff's  reversion  by  building  upon  his  wall,  the  defendant  pleaded 
that  under  the  Chancery  Regulation  Act  of  1862,  the  very  same  question 
had  been  determined  against  the  plaintiff  by  the  Court  of  Chancery,  and  it 
was  held  to  be  a  good  replication  that  that  court  in  dismissing  the  plaintiff's 
bill  had  reserved  to  him  the  right  of  proceeding  at  law  in  respect  of  the  mat- 
ters complained  of.] 

The  principal  limitation  to  the  conclusive  effect  of  a  record  is  that  arising 
from  the  consideration  that  it  is,  in  most  cases,  not  binding,  or  even  evidence, 
as  between  all  persons. 

Questions  of  this  sort  usually  arise  on  judgments,  they  being  by  far  the 
most  extensive  species  of  records.     With  regard  to  their  conclusive  effect, 
they  may  be  divided  into  two  classes. 
1.  Judgments  in  rem. 

*2.  Judgments  in  personnm  ;  or  perhaps  it  would  be  more  accurate 
to  say  inter  partes,  since,  as  will  presently  be  pointed  out  more  clearly, 
an  adjudication  upon  the  status  of  a  particular  person  is  as  much  entitled  to 
the  conclusive  effect  of  a  judgment  in  rem,  as  is  an  adjudication  on  the  status 
of  a  particular  inanimate  thing. 

With  regard  to  both  these  classes  one  observation  may  be  made,  viz.,  that 
for  the  mere  purpose  of  proving  the  existence  of  a  judgment,  the  production 
of  a  record  of  either  sort  is  conclusive  upon  all  the  world.  Thus,  though  a 
judgment  against  A.  is.  generally  speaking,  no  evidence  against  B.,  yet  where 
A.  sues  B.  for  negligence  as  his  agent,  he  may,  to  prove  the  consequences  of 
the  negligence  to  himself,  produce  the  record  of  a  judgment  obtained  against 
him  by  a  third  party,  in  an  action  brought  in  consequence  of  that  negli- 
gence. 

The  verdict  in  such  case,  to  use  the  expressions  of  the  court  in  Green  v. 
New  River  Company,  4  T.  R.  590,  is  evidence  as  to  the  quantum  of  damages, 
though  not  as  to  the  fact  of  the  injury.  See  also  R.  v.  Hebden,  Bull.  N.  P. 
231;  Pritchard  v.  Hitchcock,  6  M.  &  Or.  151;  6  Scott  N.  R.  851,  s.  c.,  is 
to  the  same  effect.  It  was  an  action  upon  a  guarantee,  that  certain  bills  ac- 
cepted by  one  William  Hitchcock  should  be  paid  at  maturity ;  the  defendant 
pleaded  payment  by  the  acceptor  in  satisfaction,  which  was  traversed  by  the 
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replication ;  the  acceptor  had  in  fact  handed  over  the  amount  of  the  bills  to 
the  plaintiff,  but  a  fiat  in  bankruptcy  having  issued  against  him,  his  assignees 
in  an  action  for  money  had  and  received,  recovered  the  money  back.  It  was 
held  that  the  record  of  the  judgment  recovered  by  the  assignees  was  not  con- 
clusive (if  indeed  any)  evidence  to  show  that  the  money  belonged,  not  to  the 
acceptor,  but  to  his  assignees,  but  that  it  was  admissible  as  a  medium  of  proof 
to  show  that  the  money  had  been  recovered  back  by  them. 

But,  in  the  great  majority  of  cases,  the  record  of  the  judgment  is  produced 
in  evidence,  not  for  the  purpose  of  proving  the  bare  fact  of  its  own  existence, 
but  for  that  of  concluding  some  party  upon  the  point  adjudicated.  And  here 
arises  the  distinction,  above  adverted  to,  between  judgments  in  rem  and  judg- 
ments inter  partes ;  the  former  having  this  conclusive  effect,  as  between  all 
persons  whatever ;  the  effect  of  the  latter  being  much  more  limited. 
*8101  ^  JU(lfcment  ™l  rem  I  conceive  to  be  an  adjudication  pronounced  *(as 
*  indeed  its  name  denotes)  upon  the  status  of  some  particular  subject- 
matter,  by  a  tribunal  having  competent  authority  for  that  purpose.  Such  an 
adjudication  being  a  most  solemn  declaration  from  the  proper  and  accredited 
quarter,  that  the  status  of  the  thing  adjudicated  upon  is  as  declared,  con- 
cludes all  persons  from  saying  that  the  status  of  the  thing  adjudicated  upon 
was  not  such  as  declared  by  the  adjudication.  [See  Reg  v.  The  Inhabitants 
of  Hartington,  4  K.  &  B.  780;  Cammell  v.  Sewell,  3  H.  &  N.  617;  s.  c  in 
error,  5  H.  &  N.  728:  Simpson  v.  Fogo,  29  L.  J.  Chan.  657 ;  32  L.  J.  Chan. 
249;  and  Castrique  v.  Iinrie,  8  C.  B.  N.  S.  1,405;  L.  R.,  4  H.  L.  414,  cited 
post,  p.  *861.] 

The  principal  examples  of  the  effect  of  judgments  in  rem  occur  in  the 
Spiritual  and  Admiralty  Courts,  and  will,  in  a  subsequent  part  of  the  note,  be 
adverted  to.  We  are  now  upon  the  judgments  of  courts,  strictly  speaking, 
of  record;  and,  among  these,  some  instances  may  be  found  of  decisions 
in  rem. 

Thus,  the  Court  of  Exchequer  having  in  certain  revenue  cases  a  right  to 
condemn  goods,  its  judgment  is  conclusive  against  all  the  world,  that  the 
goods  so  condemned  were  liable  to  seizure.  "  Where,"  said  Lord  Kenyon,  in 
Geyer  v.  Aguilar,  7  T.  R.  696,  "  there  has  been  a  proceeding  in  the  Ex- 
chequer, and  a  judgment  in  rem,  so  long  as  the  judgment  remains  in  force  it 
is  obligatory  upon  the  parties  who  have  civil  rights  depending  on  the  same 
question."  See  also  Bull.  N.  P.  244;  and  see  the  elaborate  judgment  in 
Scott  v.  Shearman,  2  Bl.  977.  And  the  very  qualification  of  this  rule  fur- 
nishes the  best  illustration  of  the  general  principle;  for,  though  the  condem- 
nation of  the  goods  is  thus  conclusive,  because  it  is  a  proceeding  in  rem,  yet 
a  conviction  of  the  person  committing  the  illegality,  though  by  the  same 
court  and  concerning  the  same  transaction,  is  not  so,  because  that  is  a  pro- 
ceeding in  personam.  Hart  v.  Macnamara,  4  Price  154,  note. 

As  to  the  effect  of  an  acquittal  of  goods  in  the  Exchequer,  see  Coke  v. 
Sholl,  5  T.  R.  255. 

[The  jurisdiction  of  the  Court  of  Exchequer  is,  by  the  Judicature  Act, 
1873,  s.  16,  transferred  to  the  High  Court  of  Justice,  but  by  sect,  34  to  the 
Exchequer  Division  are  assigned  all  causes  and  matters  which  would  have 
been  within  the  exclusive  cognisance  of  the  Court  of  Exchequer,  either  as  a 
Court  of  Revenue  or  as  a  Common  Law  Court  if  the  Judicature  Act,  1873, 
had  not  been  passed.] 

j^c-d-i       *So  an  order  of  sessions  confirming  an  order  of  removal  is  said  to 
*   be  in  the  nature  of  a  judgment  in  rem,  and  conclusive  against  all  the 
world  ;  but  an  order  of  the  same  court  quashing  an  order  of  removal   con- 
cludes only  the  contending  parishes.     See  R.  v.  Wick  St.  Lawrence,  5  B.  & 
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Ad.  534  ;  R.  v.  Clint,  11  A.  &  E.  624,  note;  R.  v.  Greenwood,  3  Q.  B.  370. 
[And  orders  of  removal  uuappealed  against,  or  confirmed,  on  appeal,  are 
conclusive  evidence  not  merely  of  the  facts  directly  decided,  but  of  those 
matters  also  which  it  was  necessary  to  decide,  and  which  are  actually  decided 
as  the  groundwork  of  the  decision  itself,  although  not  directly  the  point  then 
at  issue  ;  see  the  judgment  in  Reg.  v.  The  Inhabitants  of  Hartington,  4  E. 
&  B.  794.] 

The  reader  will  sometimes  find  dicta,  from  which  he  might  be  induced  to 
infer  that,  in  order  that  a  judgment  in  rem  may  have  this  binding  effect,  it 
must  be  the  judgment  of  a  court  of  exclusive  jurisdiction. 

It  is  submitted,  however,  that  this  proposition  cannot  be  maintained.  The 
universal  effect  of  a  judgment  in  rem  depends,  it  is  submitted,  on  this  principle, 
viz.,  that  it  is  a  solemn  declaration,  proceeding  from  an  accredited  quarter  con- 
cerning the  status  of  the  thing  adjudicated  upon  ;  which  very  declaration  oper- 
ates accordingly  upon  the  status  of  the  thing  adjudicated  upon,  and  ipso  facto, 
renders  it  such  as  it  is  thereby  declared  to  be.  Thus  a  condemnation  of  goods 
in  the  Exchequer  not  merely  declares  the  goods  to  be  liable  to  forfeiture,  but 
accomplishes  the  forfeiture  accordingly.  A  sentence  in  the  Prize  Court  not 
merely  declares  the  vessel  prize,  but  vests  it  in  the  captors.  Now,  when  the  stains 
of  the  thing  is  thus  altered,  it  seems  to  follow,  as  a  necessary  consequence, 
that  the  sentence  altering  it  must  conclude  all  the  world ;  for  how  vain  would 
it  be  to  try  an  issue,  whether  the  thing  be  or  be  not  as  decreed,  when  the 
decree  has  already  not  only  declared,  but  rendered  it  such  !  To  this  point 
tend  the  observations  of  the  court  in  Scott  v.  Shearman,  where  the  judgment 
in  rem  is  held  to  be  conclusive  in  the  action,  "  because  the  property  of  the 
goods  being  changed,  and  irrevocably  vested  in  the  crown  by  the  judgment 
of  condemnation,  it  follows,  as  a  necessary  consequence,  that  neither  trespass 
nor  trover  can  be  maintained  for  taking  them  in  an  orderly  manner."  And 
it  is  submitted  that  this  must  be  Lord  Coke's  meaning,  where  he  states  in  1 
Inst.  352  6.,  that  "  where  the  record  of  the  estoppel  doth  run  to  the  disabilitie 
or  legitimation  of  the  person,  *there  all  strangers  shall  take  benefit  of  pj-o-i  9 
that  record,  as  outlawrie,  excommengement,  profession,  attainder,  of  L 
prsemunire,  &c.,  felonie,  &c. ,  bastardie,  muliertie,  and  shall  conclnde  the 
parties,  though  they  be  strangers  to  the  record,"  In  all  these  cases,  it  will  be 
observed,  the  record  operates  upon  the  status  of  the  individual.  Thus  judg- 
ment of  outlawrie  not  merely  declares  the  party  an  outlaw,  but  renders  him 
so,  and  is,  therefore,  as  it  is  submitted,  a  judgment  in  rem,  and  resembles 
the  act  of  the  Ecclesiastial  Court  depriving  a  man  of  his  preferment  or  con 
ferring  on  him  the  new  character  of  an  administrator. 

Now  if  this  be  the  principle,  it  seems  impossible  to  say  that  where  th« 
status  of  the  thing  is  actually  operated  on,  that  operation  shall  be  of  les>^ 
effect  because  some  other  court,  had  it  been  called  upon,  might  have  produceu 
a  similar  one.  It  is  admitted  that  it  may  happen  that,  after  a  court  of  com- 
petent jurisdiction  has  decreed  in  rem,  some  other  court,  proceeding  likewise 
in  rem,  may  pronounce  a  contrary  decree  on  the  same  subject-matter.  But  it 
is  submitted  that  such  second  court  arrogates  to  itself  a  power  of  appeal,  and 
that  it  is  only  viewed  in  the  light  of  a  judgment  of  a  court  of  appeal  that  its 
decision  can  be  looked  upon  as  warrantable. 

With  regard  to  these  judgments  in  rem,  it  is  scarcely  necessary  further  to 
observe  that  they,  like  all  others,  fall  within  the  rule  laid  down  by  Comyns, 
C.  B.,  and  above  cited;  and  are  conclusive  as  to  nothing  which  might  not  have 
been  in  question,  or  was  not  material.  Attorney-General  v.  King,  5  Pnce 
195. 

Next  with  regard  to  the  judgment  of  a  court  of  record  inter  paries. 
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The  great  maxim  which  governs  its  effects  is  —  Res  inter  alios  acta  alteri 
nocere  non  debet.  The  rule  laid  down  in  the  celebrated  judgment  of  De  Grey, 
C.  J.,  is,  it  will  be  recollected,  that  the  judgment  is  conclusive  between  the 
same  parties.  In  Buller's  Nisi  Prius  233,  the  rule,  and  the  reason  for  the 
rule,  are  stated  to  be  that  "  the  verdict  ought  to  be  between  the  same 
parties,  because  otherwise  a  man  might  be  bound  by  a  decision  who  had  not 
the  liberty  to  cross-examine  ;  and  nothing  can  be  more  contrary  to  natural 
justice,  than  that  a  man  should  be  injured  by  a  determination  that  he,  or 
those  under  whom  he  claims,  was  not  at  liberty  to  controvert."  To  the  same 
effect  is  Comyns'  Dig.  tit.  Estoppel,  Co.  Litt.  352,  and  Gaunt  v.  Wainnian, 


*8131  *3  Biug.  N.  C.  69,  ubi  per  Tindal,  C.  J.,  "According  to  Co.  Litt. 
-"  352a,  '  every  estoppel  ought  to  be  reciprocal  :  and  that  is  the  reason 
that,  regularly,  a  stranger  shall  neither  take  advantage  of,  nor  be  bound  by 
the  estoppel/  It  would  be  hard,  indeed,  if  it  were  otherwise."  See  too  Doe 
d.  Marchant  v.  Errington,  6  King.  N.  C.  79  ;  Lady  Wenman  v.  Mackenzie, 
[5  E.  &  B.  447  ;  Spencer  v.  Williams,  L.  R.,  2  P.  &  D.  230]. 

The  words  above  printed  in  italics,  from  the  passage  in  Buller,  give  the 
proper  expression  of  the  extent  to  which  estoppels  are  permitted  under  this 
rule.  It  would  be  hard,  it  is  remarked,  "  that  a  man  should  be  injured  by 
a  determination  that  he,  or  those  under  whom  he  claims  was  not  at  liberty  to 
controvert." 

There  is,  however,  no  hardship  in  holding  that  a  man  shall  be  bound  by 
that  which  would  have  bound  those  under  whom  he  claims  quoad  the  subject- 
matter  of  the  claim  ;  for  qui  sentit  commodum  sentire  debet  et  onus,  and  no 
man  can,  except  in  certain  cases  excepted  by  the  statute  law  and  the  law  mer- 
chant, transfer  to  another  a  better  right  than  he  himself  possesses. 

The  record,  therefore,  of  a  verdict  followed  by  a  judgment  in  a  suit  inter 
partes  will  estop  — 

1.  Parties  —  and 

2.  Privies  thereto  — 

One  of  the  chief  authorities  as  to  the  effect  of  a  previous  verdict  in  an 
action  inter  partes  is  Outram  v.  Moorewood,  3  East  346,  in  which  the  princi- 
ples and  authorities  on  which  this  part  of  the  law  of  estoppel  depends  are 
stated  with  great  force,  learning  and  clearness,  by  the  L.  C.  J.  In  Outram 
v  Morewood  the  declaration  against  Morewood  and  Ellen  his  wife  was  in  tres- 
pass, for  breaking  and  entering  the  Cow  Close,  and  digging  coal  there. 

Plea  2.  That  on  the  2d  of  November,  38  Eliz.,  John  Zouch  was  seised  in 
fee  of  the  locus  in  quo,  and  levied  a  fine  to  the  use  of  Roper  and  others  in 
fee,  who  suffered  a  recovery  to  the  use,  as  to  the  coal,  of  John  Zouch  for 
eighty  years,  si  tandiu  vixerit,  remainder  to  John  Zouch  junior  (his  son)  in 
tail  male,  remainder  to  John  Zouch  junior  in  fee  ;  that  John  Zouch  senior 
died,  and  that  John  Zouch  junior  conveyed  by  bargain  and  sale  to  Johnson. 
Turner,  and  Meymoth  in  fee  ;  that  the  coal  mentioned  in  the  declaration  was 
part  of  the  coal  so  bargained  and  sold,  and  that  John  Zouch  junior  after- 
#Q14"  wards  died  without  issue.  *Title  was  then  derived  from  Johnson, 
J  Turner  and  Meymoth,  to  George  Morewood,  who  devised  to  the  defend- 
ant Ellen  in  fee,  and  died  seised,  after  which  the  defendant  Ellen  intermar- 
ried with  the  other  defendant.  Wherefore,.  &c. 

Replication.  That  the  defendant  ought  not  to  be  admitted  to  aver  that  the 
coal  mentioned  in  the  declaration  was  part  of  the  coal  bargained  and  sold, 
because  in  E.  32  G.  3,  the  plaintiff  sued  the  defendant  Ellen  in  trespass  for  break- 
ing and  entering  the  same  identical  coal-mine.  That  the  said  Ellen  pleaded  title 
as  above,  and  averred  that  the  coal  in  the  declaration  in  that  action  mentioned 
was  part  of  the  coal  bargained  and  sold  as  aforesaid.  That  the  plaintiff  tra- 
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versed  the  last-mentioned  averment,  that  issue  was  joined  on   that  traverse, 
and  the  issue  found  for  the  plaintiff,  and  that  judgment  thereupon  followed, 
and  so  the  plaintiff  prayed  judgment,  si,  &c. 
Demurrer  and  joinder. 

The  replication  was  held  good.  "  The  question,"  said  Ellenborough,  C.  J., 
"  is  whether  the  defendants,  the  husband  and  wife,  are  estopped  by  this  ver- 
dict and  judgment  from  averring,  contrary  to  the  title  there  found  against 
the  wife,  that  the  coal  mines  now  in  question  are  parcel  of  the  coal-mines 
bargained  and  sold  by  the  indenture  above  mentioned.  The  operation  and 
effect  of  this  finding,  if  it  operate  at  all  as  a  conclusive  bar,  must  be  by  way 
of  estoppel.  If  the  wife  were  bound  by  this  finding,  as  an  estoppel,  and  pre- 
cluded from  averring  the  contrary  of  what  was  then  so  found,  the  husband, 
in  respect  of  his  privity,  either  in  estate  or  in  law,  would  be  equally  bound, 
according  to  what  is  said  in  Co.  Litt.  352  a.,  '  Privies  in  estate,  as  the  feoffee, 
lessee,  &c. — privies  in  law,  as  the  lord  by  escheat,  tenant  by  the  courtesy, 
tenant  in  dower,  the  incumbent  of  a  benefice,  and  others  that  come  in  by  act 
in  law  in  the  post,  shall  be  bound  by  and  take  advantage  of  estoppels.  The 
question  then  is,  is  the  wife  herself  estopped  by  this  former  finding  to  aver 
the  contrary  ?  In  Brooks,  tit.  Estoppels,  pi.  15  (who  cites  33  H.  6,  7,  19,  50  ; 
and  see  also  Bro.  Estate,  158,  2  E.  4,  17)  it  is  said  to  be  *  agreed  that  all 
the  records  in  which  the  freehold  comes  in  debate  shall  be  estopped  with  the 
land  and  run  with  the  land,  so  that  a  man  may  plead  this  as  party,  or  as  heir, 
as  privy,  or  by  que  estate/  But  if  it  be  said,  that  by  '  the  freehold  coming 
in  debate/  must  be  meant  a  question  respecting  the  same,  in  a  suit  in  which 
the  freehold  is  immediately  recoverable  as  in  an  assize  or  writ  of  entry,  I 
*answer  that  a  recovery  in  any  one  suit  upon  issue  joined  on  matter  of  r^o-i  c 
title,  is  equally  conclusive  upon  the  subject-matter  of  such  title,  and  *- 
that  a  finding  upon  title,  in  trespass  not  only  operates  as  a  bar  to  the  future 
recovery  of  damages  for  a  trespass  founded  on  the  same  injury,  but  also 
operates  by  way  of  estoppel  to  any  action  for  an  injury  to  the  same  supposed 
right  of  possession." 

His  lordship  cited  a  case  reported  in  3  Leon.  194,  in  support  of  the  above 
view,  and,  after  commenting  upon  the  authorities  relied  upon  as  sustaining 
the  contrary  doctrine  and  showing  that  no  one  of  them  negatived  the  con- 
clusiveness  of  a  verdict  found  on  any  precise  point  once  put  in  issue  between 
the  same  parties  of  their  privies,  concluded  by  saying — "  The  cases  adverted 
to  by  Lord  Hale,  and  which  have  been  fully  explained  and  enforced  by  the 
defendant's  counsel,  together  with  the  other  authorities,  on  the  subject  of 
protestation  and  estoppel,  cited  from  Bro.  Abr.  Protestation,  pi.  9, — Fitz- 
herbert,  Estoppel,  pi.  20,  are,  in  our  opinion,  as  well  as  upon  the  reason  and 
convenience  of  the  thing,  and  the  analogy  to  the  rules  of  law  in  other  cases, 
decisive  that  the  husband  and  wife,  the  defendants  in  this  case,  are  estopped 
by  the  former  verdict  and  judgment  on  the  same  point  in  the  action  of  tres- 
pass, to  which  the  wife  was  a  party,  from  averring  that  the  coal-mines  in 
question  are  parcel  of  the  coal-mines  bargained  and  sold  by  Sir  John  Zouch. 
and  consequently  that  the  plaintiff  ought  to  recover." 

See  further, — Ward  v.  Wilkinson.  4  B.  &  Ad.  412  ;  Simpson  v.  Pickering, 
1  C.,  M.  &  R.  529  ;  and  Eastmure  v.  Lawes,  5  Bing.  N.  C.  450;  from  which 
last  case  it  appears,  as  was  indeed  always  clear  on  principle,  that  a  verdict 
negativing  the  right  of  a  defendant  stated  in  his  plea,  estops  him  in  a  subse- 
quent action  from  asserting  that  right  as  plaintiff  against  the  same  party.  It 
was  an  action  of  debt,  with  the  common  counts  for  money  had  and  received, 
money  paid,  and  on  an  account  stated.  The  plea  stated,  that  the  defendant 
in  this  action  having  formerly  sued  the  plaintiff,  he  pleaded  the  present  de- 
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mand  by  way  of  set-off,  and  that  a  verdict  was  found  against  the  set-off. 
Replication — That  no  evidence  was  offered  in  support  of  the  said  plea  of 
set-off.  Demurrer  thereupon.  "  And  the  question,"  said  his  lordship  [Tin- 
dal,  C.  J.],  "  is  whether  after  a  precise  issue  has  been  found  against  the 
plaintiff,  he  may  bring  an  action,  and  agitate  the  whole  matter  over  again. 
*  *  *  Consistently  with  the  decision  in  Outram  v.  Morewood,  I  cannot 
*816~l  see  ^ow  *an  est°PPel  can  be  set  aside  on  the  ground  set  forth  in  this 
-I  replication." 

That  the  principle  on  which  Eastmure  v.  Lawes  was  decided  is  a  correct 
one  there  can  be  no  doubt  j  but  I  confess  it  strikes  me  that  there  may  be 
some  as  to  its  applicability  to  that  particular  case,  if  the  decisions  in  Tuck  v. 
Tuck,  5  M.  &  W.  109,  and  Kilner  v.  Bailey,  Id.  312,  viz.,  that  a  defendant 
is  not  entitled  to  a  verdict  on  the  plea  of  set-off,  unless  he  proves  so  much 
of  it  as  with  the  other  defences  on  the  record  will  constitute  a  defence  to  the 
entire  action,  are  to  be  supported.  The  doctrine  adhered  to  in  those  cases 
led  to  almost  inextricable  difficulties  in  replying  to  a  plea  of  set-off  where, 
for  instance,  part  of  the  set-off  had  been  paid  and  part  was  barred  by  the 
Statute  of  Limitations  or  an  Insolvent  Act.  See  the  cases  referred  to  in 
argument,  Francis  v.  Dodsworth,  4  C.  B.  202.  [This  difficulty  has  now  been 
in  most  cases  removed  by]  the  Common  Law  Procedure  Act  1852,  s.  75 
[and  the  provisions  as  to  set-off  and  counterclaim  in  the  Judicature  Acts, 
1873,  1875,  and  the  Rules  of  Court  thereunder.] 

It  must  be  observed,  that  a  verdict  against  a  man  suing  in  one  capacity 
will  not  estop  him  when  he  sues  in  another  distinct  capacity,  and,  in  fact,  as 
a  different  person  in  law.  See  Robinson's  Case,  5  Rep.  32  b  j  Com.  Dig. 
Estoppel,  C.  t 

[In  Leggott,  Administratrix,  v.  Great  Northern  Rail.  Co.,  1  Q.  B.  D.  599  ; 
45  L.  J.  Q.  B.  557,  the  above  statement  of  the  law  is  cited  with  approval  by 
Quain,  J.  In  that  case  it  was  held  that  the  defendants  were  not  in  an  action 
brought  by  the  plaintiff,  as  administratrix  generally,  estopped  by  the  judg- 
ment in  a  previous  action  brought  against  the  same  defendants  by  the  same 
plaintiff,  but  suing  as  administratrix  under  Lord  Campbell's  Act.  See  also 
Metiers  v.  Brown,  1  H.  &  C.  686,  where  the  Court  of  Exchequer  laid  down 
the  rule  that  "whenever  a  person  sues,  not  in  his  own  right,  but  in  right  of 
another,  he  must  for  the  purpose  of  estoppel  be  deemed  a  stranger."] 

From  the  judgment  in  the  case  of  The  Fishmongers'  Company  v.  Robert- 
eon,  5  M.  &  GT.  192,  it  should  seem  that  the  fact  of  a  corporation  suing  even 
upon  an  executory  contract  not  under  seal  would  estop  them  by  matter  of 
record  from  setting  up  the  want  of  their  common  seal  to  the  same  contract 
in  a  cross  action  upon  it.  But  that  proposition  was  questioned  in  The  Copper 
Miners  v.  Fox,  16  Q.  B.  229  ;  and  also  in  the  elaborate  judgment  of  Parke, 
^QifT-i  B.,  in  Boileau  v.  *Rutlin,  2  Exch.  665,  where  it  was  suggested  as  the 
-I  correct  rule,  that  pleadings  are  not  to  be  treated  as  allegations  of  the 
truth  of  the  facts  stated  therein  for  all  purposes,  but  only  as  statements  of 
the  case  of  the  party  for  the  purposes  of  the  suit  to  be  admitted  or  denied, 
and  if  denied  to  be  submitted  to  judicial  decision  ;  and  that  although  ma- 
terial facts  actually  decided  by  an  issue  in  any  suit,  or  admitted,  either 
directly  or  indirectly,  by  taking  a  traverse  on  some  other  facts,  which  traverse 
is  found  against  the  party  taking  .it,  cannot  be  again  litigated  between  the 
same  parties,  yet  that  the  statements  of  a  party  in  a  pleading  ought  not  to  be 
considered  for  all  purposes  as  admissions  of  the  truth  of  the  facts  so  stated. 
See  further  as  to  this  doctrine  in  Boileau  v,  Rutlin,  ubi.  sup. ;  Buckmaster 
v.  Meiklejohn,  8  Exch.  634  ;  Burkitt  v.  Blanshard,  3  Exch.  89;  Marianski 
v.  Cairns,  1  Macqueen  212.  In  The  Mayor  of  Sandwich  v.  The  Queen,  10 
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Q.  B.  571,  a  municipal  corporation  having  assessed  compensation  to  a  dis- 
missed officer  in  obedience  to  a  mandamus,  was  holden  to  be  estopped  from 
disputing  his  right  to  compensation  in  a  subsequent  proceeding  by  mandamus 
to  compel  them  to  execute  a  bond  for  securing  to  him  an  increased  amount  of 
compensation  awarded  on  appeal  from  their  assessment  by  the  Lords  of  the 
Treasury. 

With  regard  to  the  effect  of  the  estoppel  upon  privies. — Privies  are  divided 
by  Lord  Coke  into  three  classes  : — 
1.  Privies  in  blood. 
2    Privies  in  law. 
3.  Privies  by  estate. 

The  doctrine  of  estoppel,  however,  so  far  as  it  applies  to  persons  falling 
under  each  of  these  three  denominations,  applies  to  them  on  one  and  the 
same  principle  ;  namely,  that  a  party  claiming  through  another  is  estopped 
by  that  which  estopped  that  other  respecting  the  same  subject-matter.  Thus, 
an  heir,  who  is  privy  in  blood,  would  be  estopped  by  a  verdict  against  his 
ancestor  through  whom  he  claims.  Locke  v.  Norborne,  3  Mod.  141.  An 
executor  or  administrator,  suing  as  such,  would  be  bound  by  a  verdict  against 
his  testator  or  intestate  to  whom  he  is  privy  in  law,  R.  v.  Hebden,  And.  389. 
Lord  Coke  tells  us  in  the  passage  cited  by  Lord  Ellenborough,  in  Outram  v. 
Moorewood,  that  "  the  lord  by  escheat,  the  tenant  by  the  curtesy,  the  tenant 
in  dower,  and  the  incumbent  of  a  benefice,  shall  be  bound  by  and  shall  take 
advantage  of  estoppels ;"  Co.  Litt.  352  b.  It  will  have  been  seen  that,  in 
that  very  case,  it  was  decided  *that  a  verdict  against  a  wife  would  bind  r*Q-jo 
the  future  husband.  And  see  Lord  Keuyon's  observations  in  R.  v.  *• 
Mayor  of  York,  5  T.  R.  (the  dictum  referred  to  is  at  page  72 ;  sed  vide  R.  v. 
Grimes,  5  Burr.  2601). 

[In  Spencer  v.  Williams,  L.  R.,  2  P.  &  D.  230,  which  was  an  administra- 
tion suit  in  the  Probate  Court,  the  defendant  was  held  not  to  be  estopped 
by  a  decree  made  against  him  by  the  Master  of  the  Rolls  in  a  previous 
administration  suit  in  Chancery,  to  which  he  and  the  mother  of  the  present 
plaintiffs  were,  but  the  present  plaintiffs  themselves  were  not,  parties.  The 
latter  claimed  to  be  next  of  kin  as  children  of  their  father,  but  not  otherwise 
through  their  mother,  and  the  Court  held  therefore  that  though  as  against 
her  the  defendant  would  have  been  estopped,  he  was  not  estopped  as  against 
the  present  plaintiffs,  who  were  not  parties  to  the  former  litigation  and  did 
not  claim  through  any  party  to  it.] 

With  regard  to  privies  in  estate. — It  is  apprehended  that  a  verdict  against 
the  feoffer  would  estop  the  feoffee  ;  and  against  the  lessor,  the  lessee  ;  et  sic 
desimilibus.  See  Blakemore  v.  Glamorganshire  Canal  Co.,  2  C.,  M.  &  R. 
133  (where,  however,  the  question  was  merely  as  to  the  adinissibility  of  the 
verdict  in  evidence).  And  see  the  cases  of  fines,  which  proceeded  on  the 
same  principle,  being  like  judgments  after  verdict,  estoppels  of  record  ;  e.  y., 
Helps  v.  Hereford,  2  B.  &  Ad.  242,  and  the  authorities  cited  in  the  argu- 
ment there. 

In  Doe  v.  Earl  of  I)erby,  1  A.  &  E.  783  (which  was  also  a  case,  not  of 
estoppel,  but  of  admissibility),  Mr.  Justice  Littledale  remarks,  at  page  790  : 
"  A  passage  has  been  cited  from  Corny  ns'  Dig.  Evidence,  A.  5,  where  it  is 
said,  that '  a  verdict  in  another  action,  for  the  same  cause,  shall  be  allowed  to 
be  evidence  between  the  same  parties.'  So  it  shall  be  evidence  when  the  ver- 
dict was  for  one  under  whom  any  of  the  present  parties  claim.  But  that 
must  mean  a  claim  acquired  through  such  party  subsequently  to  the  ver- 
dict " 

It  need  hardly  be  remarked  that  the  effect  of  verdicts,  whether  upon  parties 
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jr  privies,  altogether  depends  on  the  question  whether  the  same  point  was  in 
issue.  A  verdict  between  two  parties  upon  one  question  can,  of  course,  have 
no  binding  effect  in  an  issue  joined  between  them  on  another.  (See  Bull. 
N.  P.  233.)  Nor  will  the  verdict  be  admissible,  unless  it  appears  clear  that 
the  same  point  actually  was  in  issue.  It  is  not  sufficient  that  it  might  have 
been  so.  See  the  expressions  of  Lord  Ellenborough  in  Outram  v. 
*8191  *^oorewooc^  ubi  supra,  where,  speaking  of  the  verdict  in  Evelyn 
J  v.  Harries,  his  lordship  says,  that  "  it  could  not  have  been  pleaded 
by  way  of  estoppel,  because  no  issue  was  taken  in  the  first  action  upon  any 
precise  point,  which  is  necessary  to  constitute  an  estoppel  in  the  second 
action."  And  see  the  case  of  Carter  v.  James,  13  M.  &  W.  137,  where  to  an 
action  of  debt  on  an  indenture  whereby  the  defendant  covenanted  to  pay 
600£,  the  defendant  pleaded  by  way  of  estoppel  a  former  action  by  the  plain- 
tiff upon  a  bond  conditioned  to  secure  the  same  sum,  and  that  to  a  plea  in  that 
action  alleging  a  usurious  agreement  and  that  the  bond  had  been  given  in 
pursuance  thereof,  the  plaintiff  had  replied,  traversing,  that  the  bond  was 
given  in  pursuance  of  the  said  agreement  which  had  been  found  against  him. 
Upon  demurrer  the  plea  was  held  bad,  as  the  fact  of  a  usurious  agreement 
was  not  directly  in  issue  in  the  former  action,  but  only  the  question  whether 
the  bond  had  been  given  in  pursuance  of  the  agreement  alleged  in  the  plea. 
See  also  Mondel  v.  Steele,  8  M.  &  W.  872  ;  Rigge  v.  Burbridge,  15  Id.  598. 
It  is  observable  that  the  attention  of  the  court  in  Carter  v.  James,  was  not 
called  to  the  effect  of  the  admission  by  pleading  over  in  the  former  action, 
the  verdict  on  the  issue  having  been  found  against  the  plaintiff,  and  a  protes- 
tation being  therefore  ineffectual  to  prevent  his  being  bound  by  the  admission 
implied  from  pleading  over.  See  also  the  judgment  of  Parke,  B.,  in  Boileau 
v.  Rutlin,  2  Exch.  665;  [the  judgments  in  Richards  v.  Morgan.  4  B.  &  S. 
641,33  L.  J.  Q.  B.  114;]  Hutt  v.  Morrell,  3  Exch.  240;  [Whittaker  v. 
Jackson,  2  H.  &  C.  926,  and  post,  p.  *857. 

The  omission  of  a  defendant  to  set  up  a  defence  in  a  previous  action  does 
not  estop  him  from  pleading  it  in  a  later  suit  brought  by  the  same  plaintiff. 
Hewlett  v.  Tarte,  10  C.  B.  N.  S.  813.  And  see  Davis  v.  Hedges,  L.  R.,  6  Q. 
B.  687,  and  Hindley  v.  Haslam,  27  W.  R.  61. 

Where,  however,  the  plaintiff  sued  upon  a  bill  of  exchange,  and  the 
defendant  pleaded  a  composition  deed  containing  a  release  conditional  on  pay- 
ment of  an  instalment  which  became  due  but  was  not  paid  after  the  date  of 
the  plea,  and  the  plaintiff  instead  of  replying  confessed  the  plea  and  took  his 
costs,  he  was  held  estopped  from  setting  up  the  non-payment  of  the  instalment 
in  a  fresh  action.  Newington  v.  Levy,  in  Cam.  Scacc.  L.  R.,  6  C.  P.  180; 
40  L.  J.  C.  P.  29.  Though  in  the  subsequent  action  of  Hall  v.  Levy,  L.  R., 
*«9fn  ^  ^'  ^'  ^^  whi°n  was  between  the  same  parties  on  the  *same  bill  of 
•"  exchange,  it  was  a  good  replication  to  a  plea  setting  up  by  way  of  es- 
toppel the  former  proceedings  and  judgment,  that,  after  these  proceedings 
and  before  the  second  action,  a  second  instalment  had  become  due,  and  the 
defendant  had  again  made  default. 

And  where  an  executor,  a  defendant  in  support  of  a  plea  of  non-devastavit, 
sought  to  give  evidence  of  facts,  which,  if  a  defence  at  all,  might  have  been 
given  in  evidence  under  his  plea  of  plene  administravit  in  a  previous  action 
against  him  by  the  same  plaintiff,  but  through  his  failure  to  do  so  had  suffered 
judgment,  he  was  held  estopped.  Jewsbury  v.  Mummery,  L.  R.,  8  C.  P.  56; 
42  L.  J.  C.  P.  22.] 

However,  it  is  not  necessary  that  the  point  on  which  it  is  sought  to  estop 
should  have  been  the  only  one  in  issue  on  the  previous  occasion.  It  is  enough 
if  it  be  one  which  must  have  been  decided.  R.  v.  St.  Pancras,  Peake  219. 
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Nor  need  the  form  of  action  be  the  same  in  each  case.  Cleve  v.  Powell,  1  M. 
&  Rob.  228;  Kitchen  v.  Campbell,  2  Bla.  830,  a  case,  also,  of  the  adraissi- 
bility  of  a  verdict  in  evidence,  but  the  principle  is  the  same.  [See  also  Rout- 
ledge  v.  Hislop,  2  E.  &  E.  549,  and  Flitters  v.  Allfrey,  L.  R.,  10  C.  P.  29, 
where  the  defendant  in  an  action  for  wrongful  eviction  was  held  estopped  by 
a  previous  judgment  against  him  in  a  county  court  plaint  in  which  he  had 
sued  the  plaintiff  for  rent  upon  an  alleged  agreement  of  tenancy,  which,  if 
established,  would  have  been  fatal  to  the  claim  of  the  plaintiff  in  the  action 
for  the  eviction.  This  agreement  the  then  defendant  (the  tenant)  had  disputed 
in  the  county  court,  and  the  judgment  in  that  court  having  been  in  his  favor, 
the  defendant  in  the  Superior  Court  (the  landlord)  was  held  estopped  from 
again  setting  up  the  agreement  in  the  second  action. 

The  county  court  record  only  showed  that  the  claim  of  the  then  plaintiff 
was  for  II.  9s.  for  rent  of  cottage,  and  that  the  judgment  was  for  the  then 
defendant,  but  evidence  to  explain  the  judgment  was  held  admissible  in  the 
second  action. 

In  Dover  v.  Child,  1  Ex.  D.  172,  45  L.  J.  Ex.  462,  it  was  held  that  a 
refusal  by  a  magistrate  of  an  order  under  2  &  3  Viet.  c.  71,  s.  40,  was  no  bar 
to  an  action  by  the  applicant  in  trover.  Per  Cleasby,  B.  :  "  The  magistrate's 
decision  is  not  like  a  judgment,  because  it  appears  by  the  proviso  that  the 
defendant  may  question  it." 

But  an  award  by  a  magistrate  of  compensation  under  6  &  7  Viet.  c.  86,  s. 
28,  was  held  to  be  a  bar  to  subsequent  proceedings  by  the  latter,  who  had 
taken  the  amount  *a warded,  although  he  did  not  apply  for  the  order,  p^i 
and  stated  in  answer  to  the  magistrate  that  the  amount  was  not  suffi- 
cient to  compensate  him.  Wright  v.  London  Gen.  Omnibus  Co.,  2  Q.  B.  D. 
271;  46  L.  J,Q.  B.  429.] 

Having  thus  barely  touched  upon  the  question,  between  whom  is  the  record 
an  estoppel  ?  It  appears  right  to  devote  a  few  words  to  the  inquiry,  in  what 
manner  is  the  estoppel,  where  it  exists,  to  be  made  available  ?  [and  the  fol- 
lowing discussion  may  yet  be  found  of  utility,  notwithstanding  the  changes 
in  the  nature  of  pleading  which  have  been  introduced  by  the  Judicature 
Acts.] 

Now,  upon  this  question  an  opinion  has  prevailed  that,  in  order  to  render 
a  verdict  conclusive  by  way  of  estoppel,  it  must  be  pleaded  as  such.  This 
opinion  seems  to  have  originated  in  the  language  of  Goddard's  Case,  2  Co.  4 
b.  In  that  case,  Goddard,  administrator  of  Newton,  brought  an  action 
against  Denton  on  a  bond  made  to  his  intestate,  dated  4th  April,  24  Eliz. 
The  defendant  pleaded  that  the  intestate  died  before  the  date  of  the  bond, 
and  so  that  it  was  not  his  deed  ;  on  which  the  plaintiff  took  issue;  and  the 
jury  found  specially  that  the  bond  was  delivered  on  the  30th  of  July,  23 
Eliz  ,  by  the  defendant,  but  that  the  intestate  died  before  the  date;  and  the 
court  gave  judgment  for  the  plaintiff. 

This  decision,  it  is  obvious,  does  by  no  means  necessarily  involve  the  point 
under  discussion,  for  the  date  was  immaterial  to  the  issue  joined  on  non  est 
factuni ;  and  Lord  Coke,  in  the  same  case,  expressly  tells  us  that,  had  the 
deed  had  an  impossible  date,  it  would  still  be  good  and  take  effect  by  the 
delivery.  Now,  if  the  deed  might  be  the  defendant's  deed,  and  yet  the  date 
impossible,  it  follows  that  the  impossibility  of  the  date  could  not  estop  the 
plaintiff  in  an  issue  joined  on  non  est  factum.  But  Lo.rd  Coke  states  that 
the  reason  of  the  judgment  was  that,  although  "  the  obligee  in  pleading  can- 
not allege  the  delivery  before  the  date,  as  was  adjudged  in  12  Hen.  6,  1, 
which  case  was  affirmed  to  be  good  law,  because  he  is  estopped  to  take  an 
averment  against  anything  expressed  in  the  deed;  yet  the  jurors,  who 
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are  sworn  to  say  the  truth,  shall  not  be  estopped;  for  an  estoppel  is  to  con- 
clude one  to  say  the  truth,  and  therefore  jurors  cannot  be  estopped,  because 
they  are  sworn  to  say  the  truth."  It  must,  however,  be  observed,  that  the 
jurors  are  not  sworn  to  say  the  truth,  but  a  true  verdict  to  give  according  to 
,j,g4?9-.  the  evidence.  Now  an  estoppel  precludes  the  party  estopped  *from 
""J-'  offering  any  evidence  to  the  contrary,  and  it  is  difficult  to  see  in  what 
manner  the  oath  of  a  juror  can  be  opposed  to  the  rule,  that  a  record  shall 
prevent  the  party  against  whom  it  is  offered  in  evidence  from  producing  other 
evidence  to  controvert  it,  and  that,  all  the  evidence  being  thus  one  way, 
namely,  with  the  record,  the  jury  shall  be  bound  to  give  their  verdict  for  the 
party  with  whom  all  the  evidence  is,  and  against  the  party  in  whose  favor 
there  is  no  evidence. 

The  doctrine  in  Goddard's  Case  is  cited  without  any  remark  in  Bull.  N.  P. 
228,  b.  But,  notwithstanding,  several  cases  occurred  in  which  records  and 
deeds  seem  to  have  been  treated  as  conclusive  when  produced  in  evidence. 
The  expressions  of  De  Grey,  C.  J.,  in  the  Duchess  of  Kingston's  Case,  will 
be  found  to  be  to  that  effect — the  judgment,  his  lordship  says,  is,  "  in  plead- 
ing a  bar,  in  evidence  conclusive."  In  Aslin  v  Parkin,  2  Burr.  665,  the 
judgment  in  an  action  of  ejectment  is  expressly  stated  to  be  conclusive  in 
the  subsequent  action  for  inesne  profits ;  [but  this  estoppel  would  seem  not 
necessarily  applicable  under  the  pleadings  in  ejectment  as  now  provided  by 
the  Judicature  Act,  unless  mesne  profits  were  claimed  from  a  certain 
date  on  the  record.  See  Harris  v  Mulkern,  1  Ex.  D.  31,  45  L.  J.  Ex.  244. 
a  case  decided  not  under  the  Judicature  Acts  but  under  the  C.  L.  P.  Act, 
1852.]  See  [also]  R.  v.  St.  Pancras,  Peake's  N.  P.  C.  219  (where  a  con- 
viction against  a  parish  for  non-repairing  was  held  conclusive  evidence  of 
liability  upon  a  subsequent  indictment).  Stratt  v.  Bovington,  5  Esp.  57; 
and  Kitchen  v.  Campbell,  2  Bla.  830.  [But  a  verdict  of  guilty  and  judg- 
ment thereon  on  an  indictment  for  obstructing  a  public  highway  cannot  be 
pleaded  as  an  estoppel  in  an  action  brought  by  the  party  convicted  against  a 
third  person  for  using  the  way.  Petre  v.  Nuttal,  11  Exch.  569  ] 

At  length  came  Vooght  v.  Winch,  2  B.  &  Aid.  662,  on  which  the  doctrine 
that  seems  to  have  obtained  of  late  is  mainly  founded.  In  that  case  the 
declaration  stated  that  the  plaintiff  was  entitled  to  a  mill  and  the  benefit  of 
a  stream,  and  that  the  defendant  widened  and  deepened  a  ditch  leading  out 
of  the  stream,  and  thereby  diverted  water  from  the  mill  to  the  damage 
thereof.  The  plea  was,  not  guilty.  At  the  trial,  the  defendant  gave  in  evi- 
dence the  record  of  a  former  action  for  the  same  cause  between  the  same 
parties,  in  which  the  plea  had  been  the  same,  and  the  verdict  for  the  d-efend- 
ant.  That  action  was  commenced  in  1817.  The  declaration  in  the  present 
#fi?TI  case  stat/e(^  'he  *grievances  to  have  been  committed  on  June  1,  1814, 
J  and  on  divers  days  and  times  between  that  day  and  the  commence- 
ment of  the  present  suit.  The  Judge  refused  to  hold  that  the  record  of  this 
verdict  was  conclusive  evidence  against  the  plaintiff,  and  the  court  thought 
he  was  right  in  so  holding. 

It  was  assumed  that  the  verdict  would  have  been  conclusive  if  pleaded. 
Whether  it  would  have  been  so  or  not  is  perhaps  therefore  scarce  worth 
inquiring.  Possibly,  had  it  been  pleaded  by  way  of  estoppel,  the  plaintiff 
Would  have  urged  on  a  demurrer  that,  for  aught  that  appeared,  the  former 
verdict  might  have  proceeded,  not  on  the  question  of  right,  but  on  the  fact 
that  the  defendant  had  then  committed  no  disturbance  at  all,  and  that  such  a 
verdict  could  not  be  conclusive  in  the  present  action  ;  for  that  although  he 
had  not  then,  yet  he  mi^ht  since  have  committed  an  actionable  disturbance. 
(See  Few  v.  Backhouse,  8  A.  &  E.  789 ;  Palmer  v.  Temple,  9  A.  &  E.  508 ; 
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Bristowe  v.  Fairclough,  1  M.  &  GT.  142.)  However,  the  learned  counsel  for 
the  defendant  urged  that  the  former  verdict  would  have  been  conclusive  by 
way  of  estoppel,  if  so  pleaded.  The  bench  assumed  throughout  their  judg- 
ment that  it  would  have  been  so,  and  the  judgment  in  Vooght  v.  Winch 
proceeds  on  that  assumption. — "  I  am  of  opinion,"  said  the  Lord  Chief  Jus- 
tice, "  that  the  verdict  and  judgment  obtained  for  the  defendant  in  the  former 
action  was  not  conclusive  evidence  against  the  plaintiff  on  the  plea  of  not 
guilty.  It  would,  indeed,  have  been  conclusive  if  pleaded  in  bar  to  the  action 
by  way  of  estoppel." 

On  the  authority  of  Vooght  v.  Winch,  was  decided  Doe  v.  Huddart,  2 
0.,  M.  &  R.  316;  5  Tyr.  846,  in  which  the  Court  of  Exchequer  held  that 
a  judgment  in  ejectment  was  not  conclusive  in  the  action  for  mesne  profits. 
And  see  Matthew  v.  Osborne,  13  C.  B.  919.  That  it  [was  before  the  C.  L. 
P.  Acts]  conclusive  when  pleaded  by  way  of  estoppel  was  decided  in  Doe  v. 
Wright,  10  A.  &  E.  763 ;  1  P.  &  D.  673.  [And  the  same  would  seem  to  be 
the  law  under  the  pleadings  in  ejectment  under  the  Judicature  Acts,  though  it 
was  held  otherwise  in  a  case  under  the  C.  L.  P.  Act,  1852,  see  Harris  v.  Mul- 
kern,  1  Ex.  D.  31;  45  L.  J.  Ex.  244.]  See,  as  to  the  mode  of  framing  the 
plea  [under  the  old  form  of  pleading],  Doe  v.  Welsman,  2  Exch.  368,  Wil- 
liamson v.  Kirby,  15  C.  B.  430. 

It  is  submitted  that  the  cases  of  Vooght  v.  Winch,  and  Doe  v.  Huddart, 
are  by  no  means  at  variance  with  the  doctrine  *of  De  Grey,  C.  J.,  viz..  pjsg?! 
that  a  judgment  on  the  same  point  between  the  same  parties  is  in  L 
pleading  a  bar,  in  evidence  conclusive.  And  it  is  submitted  that  the  true 
meaning  of  this  is,  that  it  is  conclusive  as  a  plea  where  there  is  an  opportunity 
of  pleading  it,  but  that  where  there  is  no  such  opportunity,  then  it  is  conclusive 
as  evidence  :  and  that  Vooght  v.  Winch,  and  Doe  v.  Huddart,  merely  decide 
that  a  party  may  waive  the  benefit  of  an  estoppel,  and  that  he  elects  to  waive 
it  by  not  pleading  it  when  he  has  an  opportunity  of  doing  so. 

This  doctrine  is  propounded  with  some  confidence,  because  it  was  the 
doctrine  of  the  court  in  Trevivan  v.  Lawrence,  approved  of  by  the  Common 
Pleas  in  Magrath  v.  Hardy,  4  Bing.  N.  C.  782,  a  case  in  which  the  estoppel 
was  held  to  be  waived,  the  defendant  having  omitted  to  plead  it  as  he  might 
have  done. 

In  an  elaborate  judgment  delivered  after  a  cur.  adv.  vult,  the  Lord  Chief 
Justice  comments  on  this  subject  as  follows  : — *'  The  law  on  this  point  is  laid 
down  with  great  distinctness  in  the  case  of  Trevivan  v.  Lawrence.  The  court, 
it  is  said,  took  this  difference — that  where  the  plaintiff's  title  is  by  estoppel 
and  the  defendant  pleads  the  general  issue,  the  jury  are  bound  by  the  estop- 
pel ;  for  here  is  a  title  in  the  plaintiff  that  is  a  good  title  in  law,  and  a  good  title 
if  the  matter  had  been  disclosed  and  relied  on  in  pleading.  But,  if  the  de- 
fendant pleads  the  special  matter,  and  the  plaintiff  will  not  rely  on  the  estop- 
pel when  he  may,  the  jury  shall  not  be  bound  by  the  estoppel,  because  they 
are  to  find  on  the  truth  of  the  fact  which  is  against  him.  Thus,  in  debt  for 
rent  on  an  indenture  of  lease,  if  the  defendant  plead  nil  debet,  he  cannot 
give  in  evidence  that  the  plaintiff  had  nothing  in  the  tenements;  because  '  if 
he  had  pleaded  that  specially,  the  plaintiff  might  have  replied  the  inden- 
ture and  estopped  him  ;  but  if  the  defendant  plead  nihil  habuit,  &c.,  and 
the  plaintiff  will  not  reply  on  the  estoppel  but  reply  'htibuit,  &c.,  he  waives 
the  estoppel  and  leaves  it  at  large,  and  the  jury  shall  find  the  truth  notwith- 
standing the  indenture." 

And  his  lordship  proceeds  to  state  that  the  judgment  of  the  court,  stand- 
ing on  this  ground,  is  distinguishable  from  certain  cases  which  had  been 
cited  at  the  bar,  and  in  which  the  estoppel  had  been  held  available. 
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[In  Lord  Feversham  v.  Emerson,  11  Exch.  385,  it  was  held  by  the  Court 
of  Exchequer  that  a  replication  by  way  of  estoppel  may  be  pleaded  to  a  plea 
of  liberum  tenementum,  but  that  if  the  plaintiff  merely  joins  issue  on  the 
*8°51  P^ea  an(^  *^oes  uot  rePty  such  estoppel,  the  facts  which  might  have 
-"  been  so  replied  are  not  conclusive  evidence  in  his  favor,  but  only  con- 
stitute evidence  to  go  to  the  jury;  see  also  as  to  when  a  judgment  in  rent  is 
conclusive  evidence  as  to  the  title  to  goods  and  need  not  be  pleaded,  Cam- 
mell  v.  Sewell,  3  H.  &  N.  617,  s.  c.  in  error  5  H.  &  N.  728.] 

Adopting  this  distinction,  it  is  submitted  that  all  the  decisions  may  be 
reconciled,  for,  as  to  Vooght  v.  Winch,  that  case  proceeded  on  the  express 
ground  that  the  defendant  might  have  pleaded  the  estoppel,  on  which  circum- 
stance each  of  the  judges  will  be  found  to  have  expressly  relied.  In  Doe  v. 
Huddart,  the  prior  judgment  in  ejectment  might  have  been  replied :  for, 
though,  previous  to  the  rules  of  Hil.  1834,  the  plea  of  "  not  guilty  "  in  tres- 
pass put  the  whole  title  in  issue  as  well  as  the  taking  of  the  profits,  and, 
therefore,  where  that  plea  was  pleaded,  the  estoppel  could  not  be  replied, 
since  it  was  uncertain  whether  the  defendant  meant  to  deny  the  plaintiff's 
title,  on  which  alone  he  was  concluded  by  the  record  of  the  ejectment,  or  to 
deny  merely  the  taking  of  the  profits,  and  for  this  reason  the  prior  judgment 
was  in  Armstrong  v.  Norton,  2  Ir.  L.  R.  39,  by  the  Court  of  Exchequer  in 
Ireland,  where  the  new  rules  of  pleading  did  not  prevail,  held  to  be  estoppel 
in  evidence,  though  not  pleaded,  yet,  as  soon  as  by  the  rules  of  Hil.  1834, 
the  issue  of  not  guilty  was  narrowed  and  the  plea  that  the  plaintiff  never  was 
possessed  became  a  usual  one,  the  record  in  ejectment  became  pleadable  in 
reply  to  that  plea  by  way  of  estoppel :  Doe  v.  Wright.  1  P.  &  D.  673,  10  A. 
&  E.  763  ;  and,  of  course,  according  to  the  rule  in  Hardy  v.  Magrath,  and 
Trevivan  v.  Lawrence,  could  not  be  conclusive  in  evidence,  and  was  properly 
decided  in  Doe  v.  Huddart  not  to  be  so.  Dimes  v.  Grand  Junction  Canal, 
accord.  The  same  observation  disposes  of  Bowman  v.  Rostron,  2  A.  &  E.  295, 
where  a  recital  in  a  deed  which  might  have  been  pleaded  was  held  to  be  no 
estoppel  in  evidence. 

If  the  law  of  estoppel  be  founded  on  justice  and  good  sense — if  it  be  true 
that  nemo  debet  bis  vexari  pro  eadem  causa — it  would  be  strange  to  say  that 
the  accidental  form  of  an  issue  should  deprive  a  party  of  the  benefit  of  it,  and 
force  him  to  litigate  the  same  question  twice  over. 

[As  to  pleading  an  estoppel  in  the  Probate  Division  since  the  Judicature 
Acts,  see  Robinson  v.  Robinson,  2  P.  D.  75.] 

It  should  seem  that  the  circumstance  that  the  former  judgment  was  erro- 
*8?fil  neous>  either  absolutely,  or  in  awarding  *an  inadequate  amount  to  the 
-•  successful  party,  cannot,  so  long  as  that  judgment  stands  unreversed 
by  a  competent  court,  be  set  up  in  answer  to  its  effect  by  way  of  conclusion. 
Overton  v.  Harvey,  9  C.  B.  324 ;  Todd  v.  Stuart,  9  Q.  B.  759  ;  [Huffer  v. 
Allen,  L.  R.,  2  Ex.  15 ;  36  L.  J.  Ex.  15].  As  to  getting  rid  of  the  effect 
of  a  judgment  in  another  suit  by  pleading  that  it  was  obtained  by  a  fraud 
upon  the  court,  see  Sheddon  v.  Patrick,  1  Macqueen  535 ;  [Girdleston  v. 
Brighton  Aquarium  Co.,  2  Ex.  D.  137.] 

Besides  the  judgments  of  courts  of  record  there  are  certain  other  judicial 
proceedings  which  possess  a  conclusive  effect,  though  not  emanating  from  a 
court,  strictly  speaking,  of  record.  I  propose  to  mention  one  or  two  of  these, 
which  may  perhaps,  without  impropriety  be  designated  as 

Estoppels  quasi  of  Record. 

[It  should,  however,  be  observed  that  by  sect.  16  of  the  Judicature  Act, 
1873  (36  &  37  Viet.  c.  66).  the  jurisdiction  of  the  High  Court  of  Chancery, 
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and  that  of  the  Courts  of  Probate  and  for  Divorce  and  Matrimonial  Causes 
(to  which  latter  courts  the  jurisdiction  of  Ecclesiastical  Courts  over  Probate 
and  Matrimonial  and  Divorce  Causes  had  already  been  transferred),  and  of 
the  High  Court  of  Admiralty,  is  transferred  to  the  High  Court  of  Justice, 
which  is  thereby  made  a  Superior  Court  of  Record.  So  that  for  the  future 
the  decisions  of  the  division  of  that  Court  dealing  with  these  matters,  will, 
it  is  presumed,  stand  upon  the  same  footing  as  those  of  the  divisions  repre- 
senting the  Courts  of  Common  Law,  and  will  be  judgments  of  record.] 

Decrees  of  the  High  Court  of  Chancery,  which,  although  a  superior  court, 
seems  not  to  [have  been]  at  least  upon  its  equity  side,  a  court  of  record  (see 
Co.  Litt.  260),  [have  stood],  nevertheless,  on  the  same  level  with  the  judg- 
ments of  the  three  superior  courts  of  common  law.  It  is  laid  down  in  Bul- 
ler's  Nisi  Prius  243,  that  k'  a  decree  in  Chancery  may  be  given  in  evidence 
between  the  same  parties,  or  any  claiming  under  them,  for  their  judgments 
must  be  of  authority  in  those  cases  where  the  law  gives  them  a  jurisdiction  ; 
for  it  were  very  absurd  that  the  law  should  give  them  a  jurisdiction,  and  yet 
not  suffer  what  is  done  by  force  of  that  jurisdiction  to  be  full  proof.  In  the 
case  of  Manchester  Mills,  Dougl.  222,  note  13,  it  was  laid  down  by  Lord 
Mansfield,  that  '  a  decree  establishing  a  custom  to  send  corn  to  be  ground  at 
a  particular  mill  ought  *not  to  be  controverted  nor  the  existence  of  the  [-#097 
custom  litigated  any  further  before  a  jury;  and  that  such  decree  »• 
bound  all  persons  of  the  same  description  with  the  original  defendants/  "  See 
also  Trotter  v.  Blake,  2  Mod.  231.  A  decree  by  consent  in  an  amicable  suit 
seems  to  have  an  additional  claim  to  be  considered  final ;  see  Allason  v. 
Stark,  9  A.  &  E.  255  ;  Earl  of  Hopetown  v.  Ramsay,  1  Bell's  Appeal  C. 
69.  [See  as  to  the  effect  of  the  dismissal  of  a  bill  in  equity  relating  to  matters 
subsequently  litigated  at  law,  Collins  v.  Cave,  27  L.  J.  Ex.  146.] 

Judgments  of  the  Courts  Ecclesiastical  are  of  two  sorts — in  rem  and  inter 
partes.  A  grant  of  probate  or  of  administration  is  in  the  nature  of  a  decree 
in  rem,  and  actually  invests  the  executor  or  administrator  with  the  character 
which  it  declares  to  belong  to  him.  Accordingly,  such  grant  of  probate  or 
administration  is  conclusive  against  all  the  world.  Noel  v.  Wells,  1  Lev.  235, 
6.  It  may,  indeed,  be  shown  that  the  grant  was  revoked,  for  that  is  the  fur- 
ther act  of  the  same  court,  or  that  it  was  forged,  for  that  shows  it  not  to  be 
the  act  of  the  court  at  all,  or  that  it  was  granted  by  a  court  having  no  juris- 
diction, for  then  it  is  a  nonentity.  But  it  cannot  be  shown  that  the  testator 
was  mad,  or  that  the  will  was  forged,  for  those  facts  might  have  been  alleged 
in  opposition  to  the  grant  of  probate  or  administration.  Noel  v.  Wells,  ubi 
supra. 

On  this  ground  it  was  that  the  Queen's  Bench  in  Allen  v.  Dundas,  3  T.  R. 
125,  held,  that  payment  of  money  to  an  executor  who  had  obtained  probate 
of  a  forged  will,  which  was  afterwards  repealed,  is  a  discharge  to  the  party 
paying  it;  since  the  probate  being  conclusive  evidence  of  the  executorship 
as  long  as  it  remained  unrepealed,  the  debtor  would,  when  he  was  called 
upon  to  pay,  have  had  no  defence  against  an  action  brought  by  the  executor 
under  the  forged  will.  Mr.  J.  Bailer  in  that  case  said,  "  The  first  question 
to  be  considered  is,  what  is  the  effect  of  a  probate?  It  has  been  contended 
by  the  counsel,  first,  that  it  is  not  a  judicial  act;  and,  secondly,  that  it  is  not 
conclusive.  But  I  am  most  clearly  of  opinion  that  it  is  a  judicial  act;  for 
the  Ecclesiastical  Court  may  hear  and  examine  the  witnesses  on  the  different 
sides  whether  a  will  be  or  be  not  properly  made.  That  is  the  only  court 
which  can  pronounce  whether  or  not  the  will  is  good,  and  the  courts  of  com- 
mon law  have  no  jurisdiction  over  the  subject.  Secondly,  the  probate  is 
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conclusive  till  it  is  repealed;  and  no  court  of  *comrnon  law  can  admit 
evidence  to  impeach  it.     Then  this  case  was  compared  to  a  probate  of 


a  supposed  will  of  a  living  person  ;  but  in  such  a  case,  the  Ecclesiastical 
Courts  have  no  jurisdiction,  and  their  probate  can  have  no  effect;  their  juris- 
diction is  only  to  grant  probate  of  the  wills  of  DEAD  persons.  The  distinc- 
tion in  this  respect  is  this — if  they  have  jurisdiction,  their  sentence,  as  long 
as  it  stands  unrepealed,  shall  avail  in  all  other  places:  if  they  have  no  juris- 
diction, their  whole  proceedings  are  a  nullity."  And  inasmuch  as  "  if  a 
testator  be  circumvented  by  fraud  the  testament  loseth  its  force,"  and  that 
may  be  set  up  as  an  objection  to  the  grant  of  probate  of  that  part  of  the  will 
which  is  affected  by  the  fraud,  it  has  in  a  highly  interesting  case,  Allen  v. 
McPherson  (in  the  Rolls,  5  Beav.  469,  on  appeal  before  the  Lord  Chancellor 
(Lyndhurst),  1  Phil.  133,  in  the  House  of  Lords,  1  House  of  Lords  Cases 
191),  been  holden  by  the  House  of  Lords,  against  the  opinions  of  Lord 
Cottenhani,  C.,  and  Lord  Langdule,  M.  R.,  that  after  a  will  and  codicils  had, 
in  a  contested  suit,  been  admitted  to  proof  in  the  Ecclesiastical  Court,  the 
Court  of  Chancery  had  no  jurisdiction  either  to  set  aside  one  of  the  codicils 
for  fraud  alleged  to  have  been  practised  upon  the  testator,  or  to  declare  the 
persons  who  were  alleged  to  have  been  guilty  of  the  fraud,  and  to  have 
thereby  reaped  a  benefit  for  themselves  by  inducing  the  testator  to  alter  hia 
will  in  their  favor,  trustees  for  the  persons  whom  they  had  induced  the  tes- 
tator to  cut  off.  The  opinion  of  the  majority  of  the  lords  in  that  case  seems 
to  have  been,  that  independently  of  the  prior  determination  in  the  Ecclesias- 
tical Court,  the  Court  of  Chancery  had  no  jurisdiction  in  the  matter. 

On  the  same  principle,  a  sentence  in  a  matrimonial  suit  is  conclusive,  for 
it  is  an  adjudication  upon  the  status  of  the  parties  :  see  Da  Costa  v.  Villa 
Real,  Str.  961 ;  Bunting's  Case,  4  Co.  29;  Kenn's  Case,  7  Co.  42;  Meddow- 
croft  v.  Huguenin,  4  Moore  (Privy  Council)  386;  Perry  v.  Meddowcroft,  10 
Beav.  122;  and  see  the  instances  of  sentences  of  deprivation  collected  by 
Lord  Holt,  in  his  judgment  in  Phillips  v.  Bury,  2  T.  R.  346. 

But  it  is  otherwise  when  the  suit  is  for  a  jactitation  of  marriage;  for  there 

the  spiritual  court  does  not  intend  to  affect  the  status  of  the  parties  by  its 

decree,  but  merely  to  prevent  one  party  from  falsely  asserting  that  a  marriage 

*£9Q1    happened  under  certain  specified  circumstances.     See  The  *Duchess 

•J   of  Kingston's  Case,  and  quaere  as  to  Jones  v.  Bow,  Carth.  225. 

[So  in  an  action  against  a  husband  for  necessaries  supplied  to  his  wife,  it 
was  held  that  the  finding  of  a  jury  in  the  Divorce  Court  that  the  wife  had 
been  guilty  of  adultery  was  no  defence  to  the  husband  as  putting  an  end  to 
the  wife's  agency  to  bind  him  ;  there  having  been  no  decree  by  the  court  of 
dissolution  of  marriage  so  as  to  alter  the  status  of  the  parties.  Needham  v. 
Breinner,  L.  R.,  1  C.  P.  583.] 

It  need  hardly  be  added,  that  such  sentences  do  not,  any  more  than  the 
records  of  the  superior  courts,  conclude  as  to  matters  which  may  or  may  not 
have  been  controverted.  See  Blackham's  Case,  1  Salk.  290 ;  R.  v.  Inhab. 
of  Wye,  7  A.  &  E.  772  [Reg.  v.  Inhab.  of  Hartington,  4  E.  &  B.  780  ;  and 
Hiudley  v.  Haslam,  27  W.  R.  61 ;  and  the  cases  cited  post,  p.  *832].  Also 
that  such  a  sentence  is  open  to  be  impeached  on  the  ground  of  collusion 
between  the  parties,  and  fraud  practised  thereby  upon  the  court :  Meddow- 
croft v.  Huguenin,  Perry  v.  Meddowcroft,  supra. 

It  is  laid  down  in  The  Duchess  of  Kingston's  Case  that  the  decree  of  the 
spiritual  court  is  not  conclusive  in  a  criminal  proceeding ;  and  this  is  stated 
to  be  upon  grounds  of  public  policy.  It  seems  difficult,  however,  to  support 
this  view  on  principle.  A  sentence  in  the  spirtual  court  inter  partes  could 
not  indeed  be  conclusive  in  a  criminal  proceeding,  because  the  parties  litigant 
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would  not  have  been  the  same  in  both  courts.  But  it  is  difficult  to  see  how 
a  decree  in  rem,  which  operates  upon  the  status  of  the  individual  and  renders 
the  fact  what  the  court  adjudicates  it  to  be — it  is  difficult,  I  say,  to  see  how 
such  a  sentence  can  be  otherwise  than  conclusive.  In  The  Duchess  of  Kings- 
ton's  Case,  it  was  unnecessary  to  decide. this  point,  the  sentence  being  in  per- 
sonam.  In  R.  v.  Buttery,  R.  &  R.  C.  C.  324,  a  probate  was  held  not  to  be 
conclusive  evidence  that  the  party  who  had  obtained  it  had  not  fin-trod 
the  will,  which  may  at  first  sight  seem  inconsistent  with  the  doctrine  in 
Noel  v.  Wells,  1  Lev.  236,  above  cited ;  viz  ,  that  the  party  in  a  civil  action 
cannot  avoid  the  probate  by  showing  the  will  to  be  forged.  But,  on  consider- 
ation, the  cases  will  appear  to  be  consistent;  for,  in  the  civil  suit,  the  evidence 
is  offered  for  the  purpose  of  showing  that  the  party  who  obtained  probate  did 
not  thereby  become  executor,  which  character  the  special  court  has  adjudged 
him  to  possess  ;  but,  in  the  criminal  case,  the  party  offering  the  evidence 
admits  *the  probate  to  be  valid  till  repealed,  admits  the  defendant  to  r*oon 
have  thereby  become  executor,  but  merely  seeks  to  show  what  means  "- 
he  used  in  order  to  become  so,  which  is  no  more  than  if  he  sought  to  prove 
that  in  the  affidavit  in  which  the  prisoner  verified  the  scripts  he  had  com- 
mitted perjury.  On  the  other  hand,  in  R.  v.  Grundon,  Cowp.  315,  a  sentence 
of  expulsion  from  a  college  was  held  conclusive  in  answer  to  an  indictment 
for  an  assault,  on  the  express  ground  that  it  resembled  a  sentence  of  the 
spiritual  court. 

In  R.  v.  Vincent,  1  Str.  481,  indeed,  the  doctrine  of  the  conclusiveness  of 
the  sentence  was  carried  to  a  greater  extent,  and  it  seems  to  be  impossible  to 
support  that  case  consistently  with  R.  v.  Buttery,  and  R.  v.  Macnamara,  R. 
&  R.  C.  C.  342  ;  the  latter  decisions  are  those  which  must  be  now  regarded 
as  law,  being  not  only  later  in  date,  but  the  decisions  of  nine  judges;  whereas 
R.  v.  Vincent  was  decided  by  C.  J.  King  alone. 

The  proposition  that  a  judgment  in  rem  is  conclusive  in  a  criminal  pro- 
ceeding may,  at  first  sight,  appear  to  involve  hardship,  but  will  not,  I  think, 
appear  to  do  so  when  we  shall  have  fully  considered  the  manner  in 
which  its  effect  is  limited  by  holding  it  conclusive  only  on  the  point 
decided. 

As  to  the  effect  of  the  decree  of  a  spiritual  court  in  estopping  the  parties 
to  the  suit,  with  respect  to  a  question  incidentally  determined  therein,  from 
opening  up  the  same  question  in  another  court  in  a  suit  having  a  different 
object,  much  discussion  arose  in  the  case  of  Barrs  v.  Jackson,  1  Y.  &  0.  G. 
C.  585,  on  appeal,  1  Phil.  582. 

In  that  case  the  Lord  Chancellor  (Lyndhurst),  reversing  a  decretal  order 
of  the  Vice-Chancellor  Knight  Bruce,  held  the  sentence  of  an  Ecclesiastical 
Court  in  a  suit  for  administration  turning  upon  the  question  which  of  the 
parties  was  next  of  kin  to  the  intestate,  to  be  conclusive  upon  that  question 
in  a  subsequent  suit  in  the  Court  of  Chancery  between  the  same  parties  for 
distribution. 

The  judgment  of  the  Lord  Chancellor  was  based  upon  the  ground,  that 
in  the  case  of  Bouchier  v.  Taylor,  4  Bro.  P.  C.  708,  Hargrave's  Law  Tracts 
473,  the  House  of  Lords  had  decided  "  That  the  Court  of  Chancery  in  exer- 
cising its  concurrent  jurisdiction  as  to  distribution  was  concluded  by  sentences 
of  the  spiritual  courts  in  granting  administration,  and  not  at  liberty  to  re- 
examine  the  points  decided  in  the  *exercise  of  that  peculiar  juris-  r^goi 
diction."  The  principles  laid  down  in  the  judgment  of  the  Vice-  L 
Chancellor  Knight  Bruce,  are,  however,  wholly  untouched  by  the  reversal, 
and  that  judgment  presents  a  very  full  and  clear  statement  of  the  law  of 
estoppel  by  adjudication  in  a  former  suit,  considered  with  reference  to  the 
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conditions  of  its  operation.  In  the  course  of  the  judgment,  several  passages 
from  the  civil  law  and  its  commentators,  which  throw  light  upon  the  subject^ 
were  cited  and  observed  upon  as  follows  : 

"  With  the  rule  of  the  civil  law  rightly  understood,  which,  in  the  language, 
of  Ulpian,  says — '  Res  judicata  pro  veritate  accipitur,'  the  law  of  England 
generally  agrees.  The  sound  reason  of  the  rule  can  scarcely  be  better 
expressed  than  it  is  by  Paulus  in  the  Digest,  thus — '  Singulis  controversiis 
singulas  actiones,  unaujque  judicati  finem  sufficere  probabili  ratione  placuit; 
ne  aliter  modus  litium  multiplicatus  summam  atque  inexplicabilem  faciat 
difficultatem,  ruaxime  si  diversa  pronunciarentur.'  "  Dig.  lib.  44,  tit.  2,  s.  6. 
Other  passages  in  the  same  division  of  the  Digest  are  to  this  effect ;  thus 
Ulpian  says : — "  Et  generaliter  (et  Juliaims  definit)  exceptio  rei  judicatae 
obstat  quoties  inter  easdem  personas  eadem  quaestio  revocatur,  vel  alio  geuere 
judicii/'  s.  7.  Paulus  says,  "  Cum  quseritur,  haec  exceptio  noceat  necne  ? 
inspiciendum  est  an  idem  corpus  sit.  (s.  12).  *  *  *  Et  an  eadem  causa 
petendi  et  eadem  conditio  persouarum  :  quae  nisi  omnia  concurrunt,  alia  res 
est,"  s.  14.  And  again,  "  Si  quis  interdicto  egerit  de  possessione  postea  in 
rem  agens  non  repellitur  per  exceptionem;  quoniam  in  inderdicto  possessio, 
in  actione  propritas  vertitur,"  Ibid.  And  Neratius,  "  Cum  de  hoc,  an  eadem 
res  est,  quseritur,  haec  spectanda  sunt ;  personse ;  id  ipsum  de  quo  agitur ; 
causa  proxima  actionis  :  nee  jam  interest,  qua  ratione  quis  earn  causum 
actionis  competere  sibi  existimasset  ;  perinde  ac  si  quis,  postea  quam  coutrsi 
eum  judicatum  esset,  nova  instrumenta  causae  suae  reperisset,"  s.  27.  Voet,  in 
his  commentary  on  this  title,  says,  "  Non  aliter  tamen  huic  exception!  locus 
est,  quam  si  lis  terminata  denu6  movatur  inter  easdem  personas,  de  eadem  re, 
et  ex  eadem  petendi  causa;  sic  ut,  uno  ex  his  tribus  deficieute,  cesset.  Eadem 
res  intelligitur  quoties  apud  judicem  posteriorem  id  quaeritur  quod  apud 
priorem  quassitum  est.  Eadem  petendi  causa  est  etiam,  licet  non  eadem 
agatur  actione,  sed  alio  judicii  genere  eadem  quaestio  ventiletur  ;  cum  eandem 
causam  non  tarn  actio  faciat,  quum  potius  origo  petitionis.  Qua  ratione,  cum 
*ft3°l  Pr°Pfcer  re*  emPtae  *vitium  tale,  propter  quod  earn  emptor  empturus 
a*  non  fuisset,  et  k  redhibitoria  et  quanti  minoris'  actio  competere  possit, 
sic  ut  actio  'quanti  minoris'  etiam  redhibitionem  tune  contineat,  Juliano 
placuit,  eum  qui  alterutra  earum  egerit,  si  altera  postea  agat,  rei  judicatae 
exceptione  submovendum  esse."  Vinnius  in  a  note  to  the  13th  title  of  the 
4th  Book  of  the  institutes,  upon  the  words  "  per  exceptionem  rei  judicatae," 
says,  "  Quae  ita  agenti  obstat  si  eadem  qusestio  inter  eosilem  revocetur,  id  est,  si 
omnia  sint  eademidem  corpus,  eadem  quantitas,  idem  jus,  eadem  causa  petendi, 
eadem  conditio  personarum  ;"  and  other  commentators  express  themselves  to 
a  similar  effect.  And  see  Quinct.  lust.  Orat.  lib.  5,  c.  2. 

The  Vice-Chancellor  proceeded,  after  a  discussion  of  the  leading  English 
authorities,  to  state  his  apprehension  of  the  law  as  derived  from  them  and 
other  authentic  sources  to  be,  that  "generally  the  judgment  neither  of  a  con- 
current nor  of  an  exclusive  jurisdiction,  is  (whether  receivable  or  not  receiv- 
able) conclusive  evidence  of  any  matter  which  came  collaterally  in  question 
before  it,  though  within  the  jurisdiction,  or  of  any  matter  incidentally  cogniz- 
able, or  of  any  matter  to  be  inferred  by  argument  from  the  judgment;  and 
that  a  judgment  is  final  only  for  its  proper  purpose,  and  object."  [See  the 
judgment  in  Hobbs  v.  Henning,  17  C.  B.  N.  S.  826,  accord.] 

And  in  a  subsequent  part  of  his  judgment  (after  putting  numerous  cases 
to  illustrate  the  injustice  and  absurdity  that  would  flow  from  holding  decisions 
upon  facts  in  proceedings  inter  partes  to  be  conclusive  upon  the  parties  for 
all  purposes),  his  honor  proceeded  to  say  :  "  Lord  Ellenborough  certainly,  and 
the  Court  of  King's  Bench,  in  Outram  v.  Morewood,  decided  most  accurately 
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with  reference  to  the  pleadings  in  that  action  at  common  law,  that  an  allega- 
tion on  record  upon  which  issue  has  been  once  taken  and  found,  is  between 
the  parties  taking  it,  conclusive  according  to  the  finding  thereof,  so  as  to 
estop  them  respectively  from  litigatiug  that  fact  once  so  tried  and  found.  The 
action,  however,  in  Outram  v.  Morewood,  raised  as  to  the  same  property,  and 
for  the  same  purpose,  the  same  issue  as  was  raised  and  tried  in  the  action,  the 
judgment  wherein  was  pleaded;  and  there  are  material  points  of  distinction 
between  the  system  of  pleading  of  the  English  courts  of  common  law  and 
those  of  other  courts  of  justice.  But  it  is,  I  think,  to  be  collected,  that  the 
rule  against  re-agitating  *inatter  adjudicated,  is  subject  generally  to  [-#000 
this  restriction — :that  however  essential  the  establishment  of  particular  L 
facts  may  be  to  the  soundness  of  a  judical  decision,  however  it  may  proceed 
on  them  as  established,  and  however  binding  and  conclusive  the  decision  may, 
as  to  its  immediate  and  direct  object,  be,  those  facts  are  not  all  necessarily 
established  conclusively  between  the  parties,  and  that  either  may  again  liti- 
gate them  for  any  other  purpose  as  to  which  they  may  come  in  question ; 
provided  the  immediate  subject  of  the  decision  be  not  attempted  to  be  with- 
drawn from  its  operation,  so  as  to  defeat  its  direct  object.  This  limitation  to 
the  rule  appears  to  me,  generally  speaking,  to  be  consistent  with  reason  and 
convenience,  and  not  opposed  to  authority.  I  am  not  now  referring  to  the 
law  applicable  to  certain  prize  and  admiralty  questions,  which  are  governed 
by  principles  in  some  respects  peculiar.  On  the  whole  I  am  not  at  present 
prepared  to  say  that,  according  to  the  proper  sense  of  the  expression,  the 
judgment  of  the  Ecclesiastical  Court  between  these  parties  was  directly  upon 
the  point  of  the  alleged  illegitimacy  of  R.  J.  S.,  and  had  the  establishment 
of  that  supposed  fact  for  its  proper  purpose  and  object,  so  as  to  render  his 
illegitimacy  rem  judicatam  between  the  parties  on  a  question  of  distribu- 
tion." 

[And  in  the  later  case  before  Lord  Westbury,  where  the  dismissal  of  a  bill 
in  equity  by  the  Supreme  Court  at  Sydney  was  set  up,  in  a  suit  here  by  the 
same  plaintiff,  as  an  answer  on  the  ground  that  the  colonial  suit  had  dealt 
with  the  same  subject-matter,  the  Lord  Chancellor  cited,  as  the  best  state- 
ment of  the  conditions  necessary  for  the  validity  of  the  defence  of  res  judicata, 
the  passage  from  the  commentary  of  Vinnius  set  out  above  from  the  judgment 
of  Vice-Chancellor  Knight  Bruce  in  Barrs  v,  Jackson,  and  held  that,  as  the 
allegations  and  equity  of  the  bill  at  Sydney  were  different  from  the  allegations 
and  equity  of  the  bill  in  the  English  court,  the  decision  of  the  colonial  court 
was  not  conclusive  against  the  plaintiff  here,  although  the  subject-matter  of 
the  suit  was  identical;  Hunter  v.  Stewart,  31  L.  J.  Chan.  346.] 

It  will  be  at  once  perceived  that  the  judgment  [in  Barrs  v.  Jackso"]  from 
which  extracts  have  been  taken  above,  is  not  confined  in  its  effects  to  decisions 
in  the  Ecclesiastical  Courts,  but  that  it  deals  with  principles  of  general  appli- 
cation. The  practical  results  to  which  it  points  have  the  sanction  of  addi- 
tional authority  in  the  cases  of  decrees  in  Chancery,  Bainbrigge  v.  Baddeley, 
2  Phillips  705;  Toulmin  *t>.  Copeland,  Ibid.  711  ;  of  foreign  judg-  r*g34 
ments,  Bebrena  v.  Sieveking,  2  Myl.  &  Cr.  682  ;  of  deeds,  Carpenter  >- 
v.  Baker,  8  M.  &  W.  209;  (and  of  proceedings  in  the  Admiralty  Court 
against  the  ship  in  cases  of  collision,  Nelson  v.  Couch,  15  C.  B.  N.  S.  99;  33 
L.  J.  C.  P.  46 ;]  and  will  doubtless  be  found  to  take  place,  more  or  less,  in 
every  part  of  the  law  of  estoppel. 

[The  principle  on  which  the  common-law  doctrine  of  estoppel  rests  is'ap- 
plicable  to  matrimonial  suits  in  the  Court  for  Divorce  and  Matrimonial  Causes 
(whose  jurisdiction,  however,  is  by  the  Judicature  Act,  1873,  s.  16,  trans- 
ferred to  the  High  Court  of  Justice)  :  and  consequently  the  'udgment  of  that 
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court  upon  a  matter  directly  in  issue  has  ordinarily  been  deemed  to  be  con- 
clusive on  the  same  matter,  between  the  same  parties  in  another  suit;  although 
this  rule  has  not  been  applied  in  cases  in  which  the  same  issue  was  triable  in 
the  two  suits  upon  different  principles  with  reference  to  the  admissibility  of 
evidence.  See  Sopwith  v.  Sopwith,  30  Law  J.  (Matrini.)  131,  where  in  a  suit 
by  a  husband  for  restitution  of  conjugal  rights  the  wife  pleaded  in  bar  the 
adultery  of  the  husband,  and  this  plea  was  held  by  the  Judge  Ordinary  to  be 
bad,  the  replication  showing  that  in  a  previous  suit  by  the  wife  for  a  judicial 
separation  the  same  acts  of  adultery  had  been  pleaded  by  her,  had  been  denied 
by  the  husband,  and  had  been  found  by  the  court  not  to  be  proved. 

Some  dicta  in  the  Ecclesiastical  Courts  which  seemed  to  show  that  the 
same  strictness  of  proof  was  not  necessary  in  those  courts  in  order  to  establish 
matters  pleaded  by  way  of  defence,  as  was  required  where  the  same  matters 
were  alleged  in  a  petition,  were  examined  and  explained  by  Sir  Creswell 
Creswell  in  his  judgment  in  this  case. 

When  a  wife's  petition  for  separation  on  the  ground  of  cruelty  was  dis- 
missed, she  was  held  estopped  from  setting  up  the  same  charges,  coupled  with 
others  of  adultery,  in  a  petition  for  dissolution  of  marriage.  Finney  v.  Fin- 
ney,  L.  R.,  1  P.  &  D.483. 

And  a  decree  of  the  court  refusing  a  husband's  petition  for  a  divorce  on 
the  ground  of  his  adultery  was  held  admissible  as  evidence  against  him  in  a 
subsequent  suit  by  him,  though  against  another  co-respondent.  Conrad  v. 
Conrad,  L.  R.,  1  P.  &  D.  514.] 

With  regard  to  Courts  of  Admiralty,  the  rule  with  regard  to  their  sentences 
is  the  same  as  that  regarding  the  sentences  of  spiritual  courts  where  their 
*83~1  Proceeding  i8  inrem; — for  *instance,  when  a  vessel  is  condemned  as 
J  prize,  it  seems  never  to  have  been  disputed  that  the  sentence  is  con- 
clusive upon  all  the  world.  See  the  notes  to  Le  Caux  v.  Eden,  Dougl.  614, 
in  which  is  set  out  the  elaborate  judgment  in  Lindo  v.  Rodney,  containing  a 
learned  inquiry  into  the  nature  of  the  Prize  Court  of  Admiralty,  and  the 
distinction  between  it  and  the  Instance  Court.  [A  modern  statute,  the  24 
Viet.  c.  10,  has  extended  and  defined  the  jurisdiction  of  the  Court  of  Admi- 
ralty, which,  as  before  stated,  has  by  the  Judicature  Act  1873,  s.  16,  been 
transferred  to  the  High  Court  of  Justice.]  The  question  as  to  the  conclu- 
siveness  of  the  sentence  of  a  prize  court  has  usually  arisen  in  cases  turning 
upon  the  effect  of  foreign  sentences,  several  of  which  will  be  presently  enu- 
merated. 

The  sentence  of  a  college  visitor  depriving  or  expelling  is  conclusive;  and 
it  is  apprehended  is  so  against  all  the  world,  since  the  visitor's  proceeding  is 
in  rem,  and  he  pronounces  operatively  upon  the  status  of  the  party  deprived ; 
see  Phillips  v.  Bury,  Skinn.  417,  Lord  Raym.  5,  which  was  decided  by  three 
judges,  contrary  to  the  opinion  of  Lord  Holt,  which  opinion  was,  however, 
afterwards  upheld  in  error.  His  lordship's  argument  is  fully  given  in  2  T.  R. 
346,  in  which  he  assimilates  the  case  to  that  of  a  sentence  of  deprivation  by 
the  Ecclesiastical  Courts,  and  cites  numerous  authorities  to  show  that  that 
has  always  been  conclusive.  In  Phillips  v.  Bury,  the  sentence  of  deprivation 
passed  upon  the  old  rector  was  held  conclusive  in  an  ejectment  by  the  new 
rector.  In  R.  v.  Grundon,  Cowp.  315,  the  same  point  was  decided  upon  an 
indictment  for  assaulting  a  fellow-commoner  of  Queen's  (who  had  been  ex- 
pelled), and  turning  him  out  of  the  college  garden. 

On  the  same  principle  the  sentence  of  a  court  martial  seems  to  be  conclu- 
sive. See  R.  v.  Suddis,  1  East  306 ;  for  this  court,  to  use  the  words  of  Lord 
Loughborough,  in  Grant  v  Gould,  2  H.  Bl.  100,  "  being  established  in  this 
country  by  positive  law,  the  proceedings  of  it  must  depend  upon  the  same 
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rules  with  all  other  courts  which  are  instituted  and  have  particular  powers 
given  to  them."  In  re  John  Walter  Poe,  5  B.  &  Ad.  6*1;  Hannaford  v. 
Hunn,  2  0.  &  P.  148,  where  the  party  relying  on  it  having  neglected  to  place 
it  on  the  record,  it  was  held  on  that  account  not  to  be  an  estoppel. 

[The  decision  of  a  judge  under  the  Parliamentary  Elections  Act,  1868  (31 
&  32  Yict.  c.  125),  has  been  held   binding  on  all  parties  as  a  judgment  in 
rent.     Waygood  v.  James,  *L.  K.,  4  C.  P.  361,  38  L.  J.  C.  P.  195.   r^~ 
Secus  as  to  his  report,  Stevens  v.  Tillett,  L.  R.,  6  C.  P.  147,  40  L.  J.   L 
C.  P.  78,  at  any  rate  where  fresh  information  is  obtained. 

In  Kemp  v.  Neville,  13  C.  B.  N.  S.  523,  which  was  an  action  of  trespass 
and  false  imprisonment  against  the  Vice-Chancellor  of  the  University  of 
Cambridge,  the  defendant  justifying  under  the  charters  of  the  university 
confirmed  by  statute,  which  gave  power  to  make  inquisition  and  punish  by 
imprisonment;  the  Court  of  Common  Pleas  In  giving  judgment  for  the  de- 
fendant, say,  "  The  rule  that  a  judicial  officer  cannot  be  sued  for  an  adjudica- 
tion according  to  the  best  of  his  judgment  upon  a  matter  within  his  jurisdic- 
tion, and  also  the  rule  that  a  matter  of  fact  so  adjudicated  by  him  cannot  be 
put  in  issue  in  an  action  against  him,  have  been  uniformly  maintained.] 

Sentence  of  deprivation  by  a  visitor  appears  to  differ  from  the  other  cases 
above  touched  upon  in  this  respect,  viz.,  that  it  is  the  sentence  of  a  tribunal 
which  has  in  many  instances  been  created  by  a  private  individual.  This  does 
riot,  however,  seem  to  alter  the  principle;  for,  though  no  private  individual 
can  create  a  court  whose  sentence  shall  have  operation  on  the  persons  or 
properties  of  others,  yet  there  is  no  reason  why  he  should  not  create  one  hav- 
ing operation  on  his  own;  unless,  indeed,  he  introduce  some  term  inconsistent 
with  public  policy. 

Thus,  on  the  same  ground  on  which  a  visitor's  sentence  is  supported,  stands 
the  case  of  the  trustees  of  a  school  dismissing  the  schoolmaster  for  miscon- 
duct, Doe  v.  Haddon,  3  Dougl.  310 ;  see  R.  v.  Darlington  School  Governors, 
6  Q.  B.  682 ;  and  the  ordinary  case  of  an  arbitrator,  whose  forum  is  a  domes- 
tic one,  constituted  by  the  parties  themselves  who  are  bound  by  its  award. 
[But  although  this  is  the  general  rule  where  the  precise  question  deter- 
mined by  the  arbitrator  is  raised  again  between  the  same  parties  on  the 
second  occasion,  the  finding  by  an  arbitrator  that  a  patent  is  not  void  on  a 
question  of  infringement  referred  to  him,  has  been  held  not  to  estop  the 
same  defendant  in  a  second  action  by  the  same  plaintiff  for  another  infringe- 
ment from  disputing  the  validity  of  the  patent.  Newall  v.  Elliot,  1  H.  & 
C.  797. 

As  to  the  effect  of  verdicts  and  judgments  upon  inquisitions  under  the 
compensation  clauses  of  the  Lands  Clauses  Consolidation  Act,  1845,  reference 
should  be  made  to  Read  v.  The  Victoria  Station  Co.,  1  II.  &  C.  826,  where 
the  authorities  are  collected,  and  it  was  held  that  a  verdict  and  judg-  r#gQ7 
ment  *under  these  clauses  did  not  estop  the  company  from  alleging,  L 
in  an  action  on  the  judgment,  that  the  lands  were  not  injuriously  affected  by 
their  works.  But  the  modern  decisions  show  that  in  cases  of  compensation 
under  these  statutes  the  legislature  has  delegated  to  the  compensation  jury 
exclusive  jurisdiction  over  the  amount  of  compensation,  but  not  over  the 
question  as  to  the  party's  right  to  demand  compensation  ;  see  Reg.  v.  The 
London  &  North  Western  Rail.  Co.,  3  E.  &  B  443  ;  Chapman  v.  The  Mon- 
mouthshire Rail.  Co.,  2  H.  &  N.  267  ;  In  re  Newbold  v.  The  Metropolitan 
Rail.  Co.,  14  C.*B.  N.  S.  405  ;  and  Barber  v.  The  Nottingham  Canal  Co.,  15 
C.  B.  N.  S.  726,  where  the  same  principle  was  applied  to  a  verdict  by  a  com- 
pensation jury  under  some  canal  acts,  which  finding  was  followed  by  a  judg- 
ment for  the  amount  by  the  canal  commissioners,  and  which  verdict  and 
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judgment  were  to  be  by  the  terms  of  the  local  acts  "  binding  and  conclusive 
to  all  intents  and  purposes."] 

It  has  never,  that  I  am  aware  of,  been  decided,  unless  indeed  Hannaford 
v.  Hunn,  be  a  decision  to  that  effect,  that,  where  a  decree  in  Chancery,  a 
sentence  of  the  Ecclesiastical  Court,  or  any  other  matter  quasi  of  record,  is 
conclusive,  any  necessity  exist[ed  before  the  Judicature  Acts]  of  pleading  it 
in  order  that  it  may  be  held  so.  This  furnishes  another  argument  against 
the  reasoning  on  which  Goddard's  Case  and  Vooght  v.  Winch,  are  thought 
by  some  to  have  proceeded ;  for  surely  the  obligation  of  the  jury  to  find  a 
true  verdict  is  equally  great,  whether  the  matter  offered  as  conclusive  be  a 
decree  or  a  judgment.  [As  to]  the  rules  which  [previously  to  the  Judi- 
cature Acts,  1873  and  1875,]  regulated  pleadings,  see  The  General  Steam 
Navigation  v.  Guillou,  11  M.  &  W.  877.  [It  is  submitted  that,  under 
Order  XIX.,  rule  18,  it  would  now  be  necessary  to  set  forth  such  matters  in 
the  pleadings. 

In  considering  the  question  how  far  matters  which  have  already  been  in 
controversy  before  legal  tribunals  can  again  be  agitated  in  subsequent  legal 
proceedings,  reference  must  be  made  to  Phillips  v.  Ward,  2  H.  &  C.  717 ;  33 
L  J.,  Exch.  7,  where  it  was  held,  that  a  judgment  in  favor  of  one  of  several 
persons  sued  as  joint  debtors,  could  not  be  pleaded  as  a  defence  to  a  subse- 
quent action  against  the  others  in  respect  of  the  same  claim,  since  it  did  not 
appear  that  the  judgment  in  the  earlier  action  was  obtained  on  a  ground 
which  operated  as  a  discharge  of  all  the  alleged  debtors  ;  and  to  Nelson  v. 

*8381   Couch'  15  C'  B  N'  S>  "'  33    L  Jl'  *C'  P'  46'  where  the    PrinciPle 
J   was   distinctly  acted   upon,  that  in  order  to  constitute  a  good   plea  of 

res  judicata.  it  must  be  shown  that  the  former  suit  was  one  in  which  there 
was  an  opportunity  of  recovering  that  which  the  plaintiff  seeks  to  recover  in 
the  second  action.  In  this  case,  which  was  an  action  for  damages  in  respect 
of  the  collision  of  the  plaintiffs'  and  the  defendants' ships,  the  defendant 
pleaded  that  the  plaintiffs  had,  by  previous  proceedings  in  the  Admiralty 
Court,  in  respect  of  the  same  collision,  established  a  maritime  lien  against  the 
defendants'  ship,  and  had  obtained  a  decree  against  her  under  which  she  had 
been  sold,  and  her  proceeds  had  been  handed  over  to- the  plaintiffs.  But  as 
it  also  appeared  that  the  damages  claimed  in  the  action  exceeded  the  amount 
recovered  in  the  Admiralty  Court,  it  was  held  that  the  pleas  were  bad,  and 
judgment  was  given  for  the  plaintiff.  Hardly  consistent  with  this  principle 
seems  the  decision  in  Wright  v.  London  General  Omnibus  Co.,  2  Q.  B.  D. 
271,  47  L.  J.  Q.  B.  429.  In  that  case,  the  Q.  B.  Division  held  that  where 
a  magistrate  had,  under  6  &  7  Viet.  c.  86,  s.  28,  awarded  by  way  of  compen- 
sation to  a  party  aggrieved  the  full  sum  which  under  the  act  he  was  empow- 
ered to  award,  and  such  party  had  taken  it,  though  protesting  that  it  was 
insufficient,  the  latter  was  barred  from  any  subsequent  action.  The  cases 
may,  however,  be  reconciled  by  giving  the  act  the  construction  that  it  was 
intended  that  any  such  money,  if  taken  at  all,  should  be  taken  in  full  com- 
pensation. The  case  was  taken  to  the  Court  of  Appeal,  but  was  eventually 
struck  out,  the  plaintiff  failing  to  give  security  for  costs. 

The  refusal  of  a  magistrate  to  make  an  order  for  the  delivery  of  chat- 
tels under  2  &  3  Viet.  c.  71,  s.  40,  has  been  held  not  to  conclude  the 
applicant  as  to  his  title  to  the  goods  ;  Dover  v.  Child,  1  Ex.  D.  172,  45  L.  J., 
Ex.  462. 

In  Gibbs  v.  Cruikshank,  L.  R.,  8  C.  P.  454,  42  L.  J.  C.  P.  273,  judgment 
recovered  in  an  action  of  replevin  was  held  a  bar  to  an  action  for  trespass  to 
the  same  goods,  but  not  to  an  action  for  trespass  to  the  land  whereon 
they  were,  because  the  action  of  replevin  had  no  relation  to  the  latter  action. 
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See  some  important  observations  as  to  res  judicata  in  Lockyer  v.  Ferry- 
man, 2  App.  Ca.  519.] 

The  above  observations  have  been  [mainly]  confined  to  the  judgments  of 
our  own  tribunals  ;  but,  before  quitting  this  part  of  the  subject,  it  seems 
right  to  say  a  few  words  upon  the  effect  of  foreign  ones. 

*With  regard  to  foreign  judgments  (and  colonial  judgments  are  in-  r*QQQ 
eluded  within  these  terms),  it  is  even  now  not  quite  settled  to  what  "- 
precise  extent  they  bind  in  this  country.  "  Great  doubts,"  to  use  the  ex- 
pressions of  the  L.  C.  J.  Tindal,  "  have  formerly  existed,  and  some  degree 
of  doubt  still  exists,  whether  a  judgment  so  recovered  is  conclusive  between 
the  parties,  or  whether  the  matter  may  be  opened  and  agitated  in  this  coun- 
try ;"  5  Bing.  N.  0.  221. 

They  certainly  do  not  occasion  a  merger  of  the  original  ground  of  action, 
Smith  v.  Nicolls,  5  Bing.  N.  C.  208;  Hall  v.  Odber,  11  East  124;  Bank  of 
Australasia  v.  Harding,  [9  G.  B.  661],  19  L.  J.  C.  P.  345;  Bank  of  Austra- 
lasia v.  Nias,  16  Q.  B.  717  ;  [Kelsall  v.  Marshall,  1  C.  B.  N.  S.  241 ;  and 
Castrique  v.  Behrens,  30  L.  J.  Q.  B.  163.]  And,  when  it  becomes  necessary 
to  enforce  them  in  this  country,  the  plaintiff  has  his  option  either  to  resort 
to  the  original  ground  of  action  or  [sue]  on  the  judgment  recovered  ;  per 
Tindal,  L.  C.  J.  [5  Bing.  N.  C.  221.] 

It  may  possibly  be,  that,  if  the  plaintiff  should  adopt  the  former  part  of 
this  alternative,  and  sue  on  the  original  ground  of  action,  it  would  be  open 
to  the  defendant  to  controvert  that  ground  of  action  notwithstanding  the  pro- 
duction of  the  foreign  judgment,  on  the  same  principle  on  which  it  is  held 
that  where  there  is  an  opportunity  of  placing  the  judgment  of  one  of  our 
own  superior  courts  on  the  record,  and  it  is  not  placed  there,  it  will  not  be 
conclusive.  Vooght  v.  Winch,  2  B.  &  Ad.  162;  Doe  v.  Huddart,  2  C.,  M.  & 
R.  316.  That  it  will,  however,  operate  in  such  a  case  as  at  least  prima  facie 
evidence  of  the  plaintiff 's  right  seems  clear  both  upon  principle  and  authority. 
See  per  Eyre,  C.  J.,  Phillips  v.  Hunter,  2  H.  B1.410  ;  and  Sinclair  v.  Eraser, 
Dougl.  5,  n.,  and  Hall  v.  Odber,  11  East  124. 

But  next,  which  is  by  far  the  most  common  case,  let  us  suppose  the  action 
to  be  brought  upon  the  foreign  judgment, — the  question  arises,  would  it  be 
competent  to  the  defendant,  admitting  its  existence,  to  controvert  it  to  any, 
and,  if  to  any,  to  what  extent? 

[An  important  element  in  the  consideration  of  this  question  is  the  princi- 
ple on  which  our  courts  give  effect  to  foreign  judgments.  This,  in  the  recent 
cases  of  Godard  v.  Gray,  L.  R.,  6  Q.  B.  139,  and  Schibsby  v.  Westenholz,  Id. 
155,  is  stated  to  be,  not  as  is  sometimes  loosely  said,  international  comity,  but 
"  that  the  judgment  of  a  court  of  competent  jurisdiction  over  the  defendant 
imposes  a  duty  or  obligation  *on  the  defendant  to  pay  the  sum  for  r^o^n 
which  judgment  is  given,  which  the  courts  in  this  country  are  bound  »- 
to  enforce ;"  "  and  consequently,"  the  Court  adds,  "anything  which  nega- 
tives that  duty  or  forms  a  legal  excuse  for  not  performing  it,  is  a  defence  to 
the  action  on  the  foreign  judgment."  Schibsby  v.  Westenholz,  at  p.  159.] 

The  question  formerly  arose  upon  a  plea  of  non  assumpsit,  upon  the  trial 
of  which,  the  judgment  being  offered  in  evidence  was  asserted  by  one  side 
and  denied  by  the  other  to  be  conclusive.  [But  there  is,  it  is  apprehended, 
no  doubt  that  in  such  an  action  it  is,  at  any  rate  since  the  Judicature  Acts 
1873  and  1875,  necessary  to  plead  the  circumstances  impeaching  the  judg- 
ment specially. 

Upon  the  question  of  conclusiveness  there  are  some  points  which  are  more 
or  less  clear. 

First,  as  to  cases  in  which  the  defect  is  apparent  on  the  face  of  the  foreign 
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proceedings;  it  was  decided  in  Godard  v.  Gray,  L.  R.,  6  Q.  B.  139  40  J.  J 
Q.  B.  62,  that  a  mere  mistake  as  to  English  law  does  not  vitiate  a  foreign 
judgment,  though  only  in  personam,  and  though  the  mistake  be  apparent  on 
the  face  of  the  proceedings;  and  to  this  view  Lush,  J.,  subsequently  gave  his 
adherence  (see  Schibsby  v.  Westenholz,  L.  R.,  6  Q.  B.  155),  though  Hannen. 
J.,  declined  to  adopt  it,  and  concurred  in  the  judgment  only  on  other  grounds. 

To  the  same  effect  was  the  decision  of  the  House  of  Lords  in  Castrique  v. 
Imrie,  L.  R.,  4  H.  L.  414;  39  L.  J.  C.  P.  350  (to  be  noticed  more  fully 
below),  except  that  the  latter  was  the  case  of  a  judgment  in  rem  as  to  which 
different  considerations  will  be  seen  hereafter  to  apply. 

In  the  original  edition  of  these  notes  the  case  of  Novelli  v.  Rossi,  2  B.  & 
Ad.  757,  was  cited  as  deciding  the  contrary  ;  but  see  the  opinion  of  the  judges 
delivered  by  Blackburn,  J.,  in  Castrique  v.  Imrie,  supra,  where  that  case  is 
stated  to  have  proceeded  on  the  want  of  jurisdiction  (and  see  Godard  v.  Gray 
on  the  point),  though  in  the  judgment  in  Simpson  v.  Fogo,  33  L.  J.  Ch. 
249,  Lord  Hatherley,  then  Wood,  V.-C.,  grounds  the  decision  in  Novelli  v. 
Rossi  upon  the  mistake  of  English  law. 

Mr.  Justice  Blackburn,  in  the  judgment  of  the  majority  of  the  court  de- 
livered by  him  in  Godard  v.  Gray,  at  p.  151  of  the  L.  R.,  dealing  with  tlie 
point  that  the  mistake  in  that  case  appeared  upon  the  face  of  the  proceedings, 
*8411  savSi  tnat  tnat  ^act  "  can  ma^e  no  difference.  That  no  doubt  greatly 
-•  *facilitates  the  proof  of  the  mistake  :  but  if  the  principle  be  to  in- 
quire whether  the  defendant  is  relieved  from  a  prima  facie  duty  to  obey  the 
judgment,  he  must  be  equally  relieved  whether  the  mistake  appears  on  the 
face  of  the  proceedings  or  is  to  be  proved  by  extraneous  evidence.  Nor  can 
there  be  any  difference  between  a  mistake  made  by  the  foreign  tribunal  as  to 
English  law  and  any  other  mistake." 

In  that  case  as  the  fact  of  the  mistake  was  held  to  have  no  effect  in  vitiat- 
ing the  foreign  judgment,  the  question  would  certainly  seem  to  have  been 
immaterial  whether  that  fact  appeared  on  the  face  of  proceedings,  or  whether 
it  would  have  been  necessary  to  prove  it  by  extrinsic  evidence. 

But  the  court  go  further  :  "If,  indeed,"  proceeds  their  judgment,  "  foreign 
judgments  were  enforced  by  our  courts  out  of  politeness  and  courtesy  to  the 
tribunals  of  other  countries,  one  could  understand  its  being  said  that  though 
our  courts  would  not  be  so  rude  as  to  inquire  whether  the  foreign  court  had 
made  a  mistake,  or  to  allow  the  defendant  to  assert  that  it  had,  yet  that  if  the 
foreign  court  itself  admitted  its  blunder  they  would  not  then  act :  but  it  is 
quite  contrary  to  every  analogy  to  suppose  that  an  English  court  of  law  exer- 
cises any  discretion  of  this  sort.  We  enforce  a  legal  obligation,  and  we  admit 
any  defence  which  shows  that  there  is  no  legal  obligation  or  a  legal  excuse  for 
not  fulfilling  it ;  but  in  no  case  that  we  know  of  is  it  ever  said  that  a  defence 
shall  be  admitted  if  it  is  easily  proved,  and  rejected  if  it  would  give  the  court 
much  trouble  to  investigate  it.  Yet  on  what  other  principle  can  we  admit  as 
a  defence  that  there  is  a  mistake  of  English  law  apparent  on  the  face  of  the 
proceedings,  and  reject  a  defence  that  there  is  a  mistake  of  Spanish  or  even 
Scotch  law  apparent  in  the  proceedings,  or  that  there  was  a  mistake  of  Eng- 
lish law  not  apparent  on  the  proceedings,  but  which  the  defendant  avers  that 
he  can  show  did  exist." 

If  the  true  principle  upon  which  courts  enforce  foreign  judgments  is  that 
stated  above,  and  not  that  our  courts  by  international  comity  extend  the  doc- 
trine of  estoppel  by  record  to  the  proceedings  of  foreign  tribunals,  then  it 
certainly  would  seem  that,  as  far  as  any  objection  founded  on  estoppel  is  con- 
cerned, it  can  make  no  difference  in  any  case  whether  the  objection  raised  to 
a  foreign  judgment  appear  on  the  face  of  the  proceedings  or  not. 
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But  the  above  proposition  is  a  wide  one,  which,  with  the  "'greatest 
deference  to  the  learned  judges  who  formed  the  majority  of  the  court 
in  Godard  v.  Gray,  may  yet  in  view  of  the  earlier  decisions  be  perhaps  open 
to  discussion. 

See  the  cases  as  to  decisions  in  rem  by  foreign  prize  courts,  cited  and  dis- 
cussed, post,  pp.  *851-858;  Bolton  v.  Gladstone,  2  Taunt.  85,  a  case  similar 
to  them,  and  Obicini  v.  Bligh,  8  Bligh.  385.  See  also,  the  judgments  in 
Imrie  v.  Oastrique,  in  Cam.  Scacc.  8  C.  B.  N.  S.  405,  and  in  Doin.  Proc.  sub 
noni.  Castrique  v.  Imrie,  L.  R.,  4  H.  L.  414  ;  39  L.  J.  C.  P.  350  ;  Simpson 
v.  Fogo,  29  L.  J.  Chan.  657,  32  L.  J.  Chan.  249  ;  and  in  Liverpool  Marine 
Co.  v.  Hunter,  L.  R.,  4  Eq.  62.  But  see  in  accordance  with  the  principle 
stated  above,  p.  841,  the  judgments  in  Hobbs  v.  Henning,  post,  p.  *856.  In 
Meyer  v.  Ralli,  1  C.  P.  D.  358,  45  L.  J.  C.  P.  741,  where  it  appeared  on  the 
face  of  a  special  case  that  the  prize  tribunal  had  made  an  order  erroneous 
according  to  the  law  it  was  administering,  the  Common  Pleas  Division  de- 
clined to  enforce  it. 

In  former  editions  of  this  work  the  law  as  to  a  foreign  judgment  was 
stated  to  be  clear,  as  follows :]  if  it  appear  on  the  face  of  the  proceedings  to 
be  founded  on  a  mistaken  notion  of  the  law  of  nations,  Pollard  v.  Bell,  8  T. 
R.  444;  Bird  v.  Appleton,  Id.  562;  Baring  v.  Clagett,  3  B.  &  B.  215; 
Bolton  v.  Gladstone,  2  Taunt.  85,  or  to  offend  common  reason  and  justice, 
Buchanan  v.  Rucker,  1  Camp.  63,  9  East  192,  s.  C.  ;  (see  Cavan  v.  Stew- 
art, 1  Stark.  525  ;  Frankland  v.  McGusty,  1  Knapp  274  :  Bruce  v.  Wait, 
1  31.  &  Gr.  1,  where  the  judgment  was  that  of  an  inferior  English  court, 
s.  P.  Ward  v.  Ellayn,  Cro.  Jac.  261),  or  even  to  be  grossly  defective, 
Obicini  v.  Bligh,  9  Bing.  335,  it  would  not  be  conclusive  either  in  a  decla- 
ration or  a  plea. 

[But  it  is  apprehended  that  all  these  cases  may  be  referred  either  to  the  fact 
that  the  foreign  judgment  did  not  decide  the  very  point  at  issue  or  to  the 
same  principle  as  that  (viz.,  want  of  jurisdiction)  upon  which  Novelli  v. 
Rossi,  is  explained  in  the  opinion  of  the  judges  delivered  by  Blackburn, 
J.,  in  Castrique  v.  Imrie,  ubi  sup.,  and  in  the  judgment  of  the  same  learned 
judge  in  Schibsby  v.  Westenholz,  L.  R.,  6  Q.  B.  155,  40  L.  J.  Q.  B.  73, 
at  p.  160  of  the  L.  R.,  where  the  expressions  of  Lord  Ellenborough,  at 
Nisi  Prius,  as  to  "  natural  justice/'  in  Buchanan  v.  Rucker,  1  Campb.  63, 
are  treated  as  "  declamation,"  and  stated  to  have  been  afterwards  abandoned 
by  him. 

Mr.  Justice  Blackburn  very  fully  discusses  the  origin  and  *effect  of  pj-Qjo 
the  rules  as  to  enforcement  of  foreign  judgments  by  our  courts,  and  ^ 
the  effect  of  his  discussion  may  be  stated  to  be,  that  want  of  jurisdiction 
by  the  foreign  court  may  be  shown  by  extrinsic  evidence,  and  that  such  want 
of  jurisdiction  absolves  the  person  affected  from  obedience  to  it,  so  that  no 
obligation  arises  which  our  courts  will  enforce.  Given  jurisdiction,  the| 
judgment  creates  an  obligation,  from  which  reasons  such  as  those  above  sug- 
gested by  Mr.  J.  W.  Smith,  whether  apparent  on  the  face  of  the  proceedings 
or  not,  do  not  absolve,  and  it  will  therefore  be  enforced  by  our  courts. 

See,  however,  as  to  violation  of  natural  justice  and  barbarous  laws  the 
judgment  of  Wood,  V.-C.,  in  Liverpool  Marine  Co.  v.  Hunter,  L.  R.,  4  Eq. 
62,  and  of  the  Court  of  Exchequer  Chamber,  in  Cammell  v.  Sewell,  5  H.  <& 
N.  728. 

Mr.  Justice  Blackburn  does  not  deal  with  the  question  whether  if  the 
extrinsic  evidence  necessary  to  show  want  of  jurisdiction,  contradicted  the 
judgment,  it  would  be  admissible  ;  but  upon  the  principle  laid  down  by  him 
there  would  seem  to  be  no  estoppel. 
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There  is  considerable  authority  for  saying  that  where  a  judgment  of  a 
foreign  court  is  given  in  perverse  and  wilful  disregard  of  the  law  of  England 
whon  clearly  and  plainly  put  before  it,  though  the  law  governing  the  case  be 
that  of  England,  it  would  not  be  enforced  by  the  tribunal  of  this  country, 
though  the  effect  be  not  apparent  on  the  face  of  the  proceedings. 

See  the  judgments  of  Cockburn,  C.  J..  in  Imrie  v.  Castrique,  in  Cam.  Scacc. 
8  C.  B.  N.  S.  415,  and  of  Lord  Hatherley,  in  Castrique  v,  Imrie,  in  Dom. 
Proc.  ubi  sup.,  and  of  the  same  noble  and  learned  judge  when  Vice-Chancel- 
lor, in  Simpson  v.  Fogo,  29  L.  J.  Chan.  657,  32  L.  J.  Chan.  249;  Liverpool 
Marine  Co.  v.  Hunter,  L.  R.,  4  Eq.  62,  and  of  Lord  Chelinsford,  s.  c.  on 
appeal,  L.  R.,  3  Ch.  479.] 

It  is,  also,  not  too  much  to  say,  that  our  courts  would  allow  [a  judgment, 
whether  in  personam  or  in  rera,]  to  be  impeached  by  extrinsic  evidence,  show- 
ing [distinctly]  that  the  court  which  pronounced  it  had  no  jurisdiction,  see 
Havelock  v.  Rockwood,  8  T.  R.  268  j  Bowles  v.  Orr,  1  Y.  &  Coll.  464; 
'{Schibsby  v.  Westeuholz,  ubi  sup.  ;] — or  that  it  was  obtained  by  fraud,  for 
ithat,  to  use  the  language  of  the  L.  C.  J.,  is  an  extrinsic  collateral  act,  which 
vitiates  the  most  solemn  proceedings  even  of  our  own  courts :  [and  see  Och- 
*844]  senbein  v-  paPelier>  L-  R  i  8  Ch.  695,  42  L.  J.  Chan.  *861]  :  or  by 
'  means  contrary  to  the  established  principle  of  justice,  as,  for  instance, 
without  summoning  or  obtaining  the  appearance  of  the  party  defendant  [or 
^any  equivalent  proceeding]  ;  for  such  an  objection,  if  apparent  on  the  pro- 
ceedings, would  [either  on  this  ground  or  on  that  of  want  of  jurisdiction,  see 
above]  be  fatal ;  and  it  would  probably  be  thought  too  great  a  confidence  to 
repose  in  the  officers  of  a  foreign  court,  if  we  were  to  assume  the  impossi- 
bility of  their  stating  the  observance  of  such  forms  iu  cases  where  they  were 
not  actually  observed. 

Indeed,  in  this  country,  a  party  may,  as  we  know,  obtain  a  judgment 
against  another  behind  his  back,  if  he  will  abuse  the  forms  of  the  superior 
court  and  deceive  its  officers.  To  be  sure,  if  we  were  to  attempt  to  enforce 
such  a  judgment,  the  defendant  would  have  a  speedy  remedy  by  applying  to 
have  it  set  aside  and  the  offender  punished  by  attachment.  Where  it  is  the 
judgment  of  a  foreign  court,  however,  he  may  have  no  such  means  of  redress, 
.and  is  almost  certain  to  have  no  opportunity  given  him  to  adopt  them.  See 
Guinness  v.  Carroll,  1  B.  &  Ad.  463,  (where  the  question  was  discussed 
whether  it  could  be  shown  in  answer  to  an  Irish  judgment,  that  it  was 
entered  up  by  the  wrong  person,)  Ferguson  v.  Mahon,  11  A.  &  E.  179,  3  P. 
.&  D.  143 ;  Don  v.  Lippman,  5  Cl.  &  F.  1 ;  and  Price  v.  Dewhurst,  8  Sim. 
27-2,302. 

In  Ferguson  v.  Mahon,  in  debt  upon  an  Irish  judgment,  a  plea  that  the 
defendant  was  not  at  any  time  arrested  or  served  with  any  process  issuing  out 
of  the  said  Court  of  Common  Pleas  in  Ireland,  at  the  suit  of  the  plaintiff  for 
the  cause  of  action  for  which  the  judgment  was  obtained,  nor  had  at  any 
time  notice  of  any  such  process,  nor  did  at  any  time  appear  in  the  said  court 
'•to  answer  the  plaintiff  in  the  said  action  on  which  the  judgment  was  obtained 
was  held  good  on  demurrer.  But  in  Reynolds  v.  Fenton,  3  C.  B.  187,  to  a 
-declaration,  founded  on  a  judgment  of  the  Tribunal  of  Commerce  at  Brus- 
sels, a  similar  plea  was  holden  bad  on  general  demurrer  for  not  showing  that 
the  defendant  never  had  notice  of  the  proceedings  in  such  a  way  that  he  might 
defend  the  action  :  the  distinction  between  that  case  and  Ferguson  v.  Mahon 
was  said  to  be  that  the  court  in  Ferguson  v.  Mahon,  could  take  judicial  notice 
•that  the  law  of  Ireland  is  the  same  as  the  law  of  this  country  with  regard  to 
the  commencement  of  a  suit  by  process,  but  that  the  court  in  Reynolds  v. 
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Fenton  could  not  judicially  know  *that  a  suit  could  not  be  commenced   r^o .,- 
in  Belgium  without  process. 

Whether  that  distinction  be  a  sound  one  may  be  doubted,  when  it  is  re- 
raenbered,  th:it  it  required  a  section  of  the  Act  of  Union  to  make  the  Iri.sli 
statute  book  evidence  in  this  country  (which  were  needless  if  the  courts  in 
England  could  take  judicial  notice  of  the  law  of  Ireland),  and  further,  that 
even  in  this  part  of  the  kingdom  there  may  be  a  valid  judgment  without 
process  or  appearance,  as  in  the  case  of  a  warrant  of  attorney  to  confess 
judgment. 

In  Cowan  v.  Braidwood,  1  M.  &  Or.  882,  2  Scott  N.  R.  138,  s.  c.,  a  plea 
to  a  declaration  in  assumpsit,  on  a  Scotch  judgment  that  the  defendant  was 
not,  at  the  commencement  of  or  during  the  action,  in  Scotland,  or  within  the 
jurisdiction  of  the  court,  nor  was  notified,  nor  knew  of  any  of  the  proceed- 
ings, was  held  insufficient.  But  the  decision  in  that  case  seems  to  have 
turned  to  some  extent  upon  a  statute  relating  to  proceedings  in  Scotland,  6 
(r.  4,  e.  120,  s.  53.  See  further,  concerning  judgments  under  special  laws  as 
to  proceedings  without  actual  notice,  Meeus  v.  Thellusson,  8  Exch.  638 ;  Vul- 
lee  v.  Dumergue,  4  Exch.  290 ;  Sheehy  v.  Professional  Life  Assurance  Com- 
pany, 13  C.  B.  787  [s.  c.  2  C.  B.  N.  S.  241;  in  error,  3  C.  B.  N.  S.  597; 
Copin  v.  Adamson,  L.  R.,  9  Exch.  345, 1  Ex.  D.  17,  45  L.  J.  Ex.  15;  Meyer 
v.  Ralli,  1  C.  P.  D.  358,  45  L.  J.  C.  P.  741.] 

It  appears  from  Molony  v.  Gribbons,  2  Camp.  502,  that  the  statement  upon 
the  face  of  the  proceedings,  that  the  proper  formalities  have  been  observed, 
is  prima  facie  evidence  at  least  that  they  were  so — that  was  an  action  on  a 
Jamaica  judgment.  After  the  declaration  in  this  case  was  the  following 
entry  : — "  And  the  said  J.  Gibbons,  by  J.  Ferrier,  his  attorney,  comes  and 
defends,  &c.,  and  says  nothing  in  bar  or  preclusion  of  the  said  action/'  &c. 
It  was  objected,  that  the  plaintiff  ought  to  prove  that  Ferrier  was  properly 
constituted  the  defendant's  attorney.  Lord  Ellenborough,  however,  said  : 
"  I  will  look  to  these  foreign  judgments  with  great  jealousy;  but  I  must  give 
them  credit  for  the  facts  which  they  specifically  allege,  and  I  must  presume  in 
the  present  case  that  the  court  saw  Ferrier  properly  constituted  attorney  for 
the  defendant."  The  rule  as  to  presuming  the  regularity  of  the  proceedings 
in  a  foreign  court,  was  somewhat  more  liberally  laid  down  in  Cowan  v.  Braid- 
wood,  Reynolds  v.  Feuton,  cited  above,  and  in  Russell  v.  Smith,  9  M.  & 
W.  810. 

*It  is  not  intended  to  enter  here  into  any  review  of  the  cases  in  - 
which  the  question  has  been,  whether  the  defendant  was  so  far  in  the 
nature  of  a  resident  within  the  colony  or  jurisdiction  of  the  foreign  court  as 
would  satisfy  the  principle  stated  in  Buchanan  v.  Rucker,  and  Becquet  v. 
McCarthy,  2  B.  &  Ad.  951  ;  Vallee  v.  Dumergue,  4  Exch.  290;  Meeus  v. 
Thellusson,  8  Exch.  638;  Sheehy  v.  The  Professional  Life  Assurance  Com- 
pany, 13  C.  B.  787  [s.  c.  2  C.  B.  N.  S.  241 ;  in  error,  3  C.  B.  N.  S.  597] ; 
nor  of  the  cases  in  which  has  been  considered  the  question  whether  the  judg- 
ment was  so  far  final  and  absolute  as  to  constitute  a  sufficient  new  cause  of 
action  or  suit  in  itself;  see  Patrick  v.  Shedden,  2  E.  &  B.  15;  and  Paul  y. 
Roy,  15  Beavan  433 — the  object  of  this  note  being  to  inquire,  not  into  the 
essentials  of  a  valid  judgment,  but  into  the  question,  how  far  forth  the  judg- 
ment stating  those  essentials,  be  they  what  they  may,  is  evidence  of  their 
existence.  [For  an  elaborate  discussion  of  these  points  the  reader  is  referred 
to  the  judgment  in  Schibsby  v.  Westenholz,  L.  R.,  6  Q.  B.  155,  40  L.  J.  Q 
B.  73,  and  also  to  Copin  v.  Adamson,  L.  R.,  9  Exch.  345,  1  Ex.  D.  17,  45  L. 
J.  Ex.  15. 

Suffice  it  to  say  that  in  Schibsby  v.  Westenholz,  the  Court  of  Queen's  Bench 
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held  that  a  judgment  of  a  French  court  obtained  in  default  of  appearance, 
though  with  notice  of  the  proceedings,  against  the  defendants  domiciled  in 
England  and  in  no  sense  French  subjects,  and  having  no  property  in  France, 
was  not  enforceable  in  an  English  court,  on  the  ground  that  there  existed 
nothing  in  the  case  imposing  on  the  defendants  any  duty  to  obey  the  judg- 
ment of  a  French  tribunal. 

In  Copin  v.  Adamson,  it  was  considered  that  the  circumstances  were  such 
as  to  impose  the  duty,  inasmuch  as  the  defendant,  by  being  a  shareholder  in 
a  French  company,  which  provided  for  the  case  by  its  articles  of  association, 
had  submitted  to  the  foreign  jurisdiction,  and  the  judgment  could  therefore 
be  enforced  here.] 

It  seems  clear  that  the  judgment  of  a  foreign  court  does  not  bind  persons 
sued  therein  as  defendants,  and  not  shown  to  have  been  subjects  of  or  resi- 
dent or  present  in  the  country  when  the  suit  began,  so  as  to  be  bound  by 
reason  of  allegiance,  or  domicile,  or  temporary  presence  by  the  decision, 
General  Steam  Navigation  v.  Guillou,  11  M.  &  W.  894;  Schibsby  v.  Westen- 
holz,  L.  K.,  6  Q.  B.  155,  40  L.  J.  Q.  B.  73,  or  by  agreement  or  appearance 
#84-71  or  otnerwise  to  *have  submitted  to  the  jurisdiction.  Copin  v.  Adam- 
J  son,  L.  11.,  9  Ex.  345 ;  De  Cosse  Brissac  v.  Rathbone,  6  H.  &  N.  301 ; 
1  Ex.  D.  17 ;  45  L  J.  Ex.  15.  And  see  Meyer  v.  Ralli,  1  C.  P.  D.  358 ;  45 
L.  J.  C.  P.  741.]  See  for  the  American  law  upon  this  subject,  Story  Confl. 
L.  c.  15. 

Assuming,  then,  that  a  foreign  judgment  is  impeachable  [in  some  cases] 
for  a  defect  apparent  on  the  face  of  it — assuming,  also,  that  it  is  impeachable 
by  extrensic  evidence  adduced  to  show  that  the  court  which  pronounced  it 
had  no  jurisdiction,  or  that  it  was  obtained  by  fraud,  or  by  a  neglect  of  those 
precautions  which  the  universal  principles  of  justice  render  necessary; — the 
question  which  arises  next  is,  whether  it  can  be  impeached  upon  the  merits? 
— [a  question  which  has  given  rise  to  no  little  controversy.] 

Upon  one  side  it  is  said,  that  the  tribunals  of  this  country  are  not  bound 
to  enforce  the  judgments  of  a  foreign  court,  that  when  they  do  so,  it  is  dt 
gratia,  and  from  a  wish  to  extend  the  limits  of  justice — ampliare  justitiam. 
But  that  it  would  be  to  amplify  injustice,  not  justice,  were  they  to  enforce  a 
sentence,  which  ought  never  to  have  been  pronounced,  because  against  the 
party  with  whom  right  was. 

On  the  other  side,  it  is  answered  with  great  force,  that  invariable  experi- 
ence shows,  that  facts  can  never  be  inquired  into  so  well  as  on  the  spot  where 
they  arose,  laws  never  administered  so  satisfactorily  as  in  the  tribunals  of  the 
country  governed  by  them ;  that,  if  our  courts  were  to  allow  matters  judi- 
cially decided  upon  to  be  again  opened  at  any  distance  of  time  or  place,  the 
consequence  would  be,  in  ninety-nine  cases  out  of  a  hundred,  that  they  would 
be  deceived  by  the  concoction  of  testimony,  or  by  the  abstraction  of  it,  or  by 
the  want  of  it,  and  that  injustice  and  mistakes,  instead  of  being  amended, 
would  be  generated. 

Now  on  both  sides  of  this  question  there  is  a  good  deal  of  authority.  On  the 
former  side,  is  the  opinion  of  Lord  Mansfield  in  Walker  v.  Witter,  Dougl  1  ; 
of  Eyre,  C.  B.,  in  Phillips  v.  Hunter,  2  H.  Bl.  410  ;  and  of  Mr.  Justice  Buller 
in  G-albraith  v.  Neville,  Dougl.  5,  note,  where  his  lordship  cited  a  resolution  of 
the  House  of  Lords  in  Sinclair  v.  Fraser,  20  Howell's  Sta.  Tr.  468,  to  the  effect, 
that  "  the  judgment  of  the  Supreme  Court  of  Jamaica,  ought  to  be  received 
as  evidence  prima  facie  of  the  debt,  and  that  it  lies  upon  the  defendant  to  im- 
peach the  justice  thereof,  or  to  show  the  same  to  have  been  irregularly  or  'in- 
*8481  ^uly  opined."  Tfc  will>  however,  be  observed  that  in  none  of  the  above 
J  *cases  was  it  necessary  to  decide  the  question  of  conclusiveness.  In 
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Sinclair  v.  Frase/,  ihe  ground  of  appeal  to  the  Lords  was,  not  that  the  Scotch 
court  held  the  Jamaica  judgment  conclusive,  but  that  it  had  refused  to 
receive  it  even  as  prima  facie  evidence  of  the  existence  of  the  debt.  Arnott 
r.  Keafern,  3  king.  353,  sometimes  cited  as  an  authority  on  this  side  of  the 
question,  is,  in  reality,  none,  for  there  the  only  decision  was,  as  in  Sinclair  v. 
Fraser.  on  the  authority  of  which  it  proceeded,  that  the  Scotch  judgment 
was  at  ail  events  prima  facie  evidence.  On  the  contrary,  the  L.  C.  J.  Best 
expressly  says  :  "  We  think  that  it  is  not  necessary  to  consider  whether  the 
judgment  pronounced  by  the  Scotch  Court  can  be  impeached  here.  The 
observations  of  the  Lord  Chancellor  in  Houlditch  v.  Donegal,  8  Bligh  301, 
are  adverse  to  the  conclusiveness  of  foreign  judgments." 

On  the  other  side  is  the  opinion  of  Lord  Hardwicke  in  Boucher  v.  Lawson, 
Cas.  temp.  Hardwicke  89;  of 'Lord  Kenyon  in  Galbraith  v.  Neville,  Doug.  5. 
note;  and  Lord  Ellenborough  in  Tarleton  v.  Tarleton,  4  M.  &  S.  21.  In 
that  case,  the  plaintiff,  the  defendant,  and  D.  B  had  been  partners,  and  the 
defendant  and  D.  B.  had  covenanted  to  indemnify  the  plaintiff  against  the 
debts  of  the  late  firm.  In  an  action  on  that  covenant,  in  order  to  prove 
the  damnification,  a  copy  of  a  foreign  judgment  was  put  in,  in  consequence  of 
which  the  plaintiff's  property  had  been  seized.  Evidence  was  offered  to 
impeach  the  correctness  of  this  judgment,  which  being  disallowed,  the 
defendant  moved  for  a  new  trial. 

The  rule  was  refused.  Lord  Ellenborough  said  :  "  I  thought  I  did  not  sit 
at  Nisi  Prius  to  try  a  writ  of  error  in  this  case  upon  the  proceedings  of  the 
court  abroad.  The  defendant  had  notice  of  the  proceedings,  and  should  have 
appeared  and  made  his  defence."  It  must,  however,  be  observed,  that  Bay- 
ley,  J.,  took  a  distinction  which  would  suffice  to  prevent  this  case  from  bear- 
ing greatly  on  the  question  now  under  discussion.  His  lordship  said,  "  As 
between  the  parties  to  the  suit,  the  justice  of  it  might  again  be  litigated  ; 
but,  as  against  a  stranger,  it  could  not."  This  distinction  is  adopted  by  the 
Lord  Chancellor  v.  Houlditch  v.  Donegal. 

In  Becquet  v.  McCarthy,  2  B.  &  Ad.  95,  evidence  was  received  at  Nisi 
Prius  to  contradict  the  facts  on  which  the  colonial  judgment  proceeded.  It 
was  observed,  during  the  *argument  in  the  following  term,  that  it  r^g IQ 
was  not  clear  that,  that  evidence  was  admissible.  And  Park,  J.,  "- 
observed,  that  "  the  Vice-Chancellor  had  held,  in  Martin  v.  Nicolls,  3  Sim. 
458,  that  the  grounds  of  a  foreign  judgment  cannot  be  reviewed  in  the  courts 
of  this  country  ;  and  that  a  bill  for  a  discovery  and  a  commission  to  examine 
witnesses  in  Antigua  in  aid  of  the  plaintiff's  defence  to  an  action  brought  on 
the  judgment  in  this  country  was  demurrable.  This  case  [was  for  some 
time]  the  authority  most  directly  bearing  on  the  question  :  but  see  the  Chan- 
cellor's remarks  on  it,  in  Houlditch  v.  Donegal.  There  is  an  older  case,  of 
Burrows  v.  Jemimo,  Str.  733.  where  an  acceptor,  whose  acceptance  had  been 
vacated  by  a  decree  at  Leghorn,  being  afterwards  sued  here,  obtained  an 
injunction,  which  would,  however,  I  presume,  hardly  be  granted  in  such  a 
case  at  this  day.  In  Smith  v  Nicolls,  5  Bing.  N.  0.  221,  Tindal,  L.  C.  J., 
in  the  passage  above  cited,  treats  the  point  as  still  undecided.  "  Great 
doubts,"  his  lordship  says,  "  have  formerly  existed,  and  some  degree  of  doubt 
still  exists,  whether  a  judgment  so  recovered  is  conclusive  between  the  par- 
ties, or  whether  the  matter  may  be  opened  and  agitated  in  this  country."  In 
Ferguson  v.  Mahon,  11  A.  &  E.  179,  which  was  the  case  of  an  Irish  judg- 
ment, Lord  Denman  said,  "  the  inquiry  is  still  open,  not  indeed  into  the 
merits  of  the  action  or  the  propriety  of  the  decision,  but  whether  the  judg- 
ment passed  under  such  circumstances  as  to  show  that  the  court  had  properly 
jurisdiction  over  the  party."  Ricardo  v.  Garcias,  12  Cl.  &  F.  368,  is  an 
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additional  authority  for  holding  the  decision  of  a  foreign  court  having  juris- 
diction over  the  parties  and  subject-matter  of  the  suit  to  be  conclusive  as  to 
the  merits.  That  view  of  the  law  was  also  adopted  by  the  Court  of  Common 
Pleas  in  The  Bank  of  Australasia  v.  Harding.  [9  0.  B.  661],  and  by  the 
Queen's  Bench  in  The  Bank  of  Australasia  v.  Nias,  16  Q.  B.  717  ;  [see  also 
Kelsall  v.  Marshall,  1  C.  B.  N.  S.  241,  and  Barber  v.  Lamb,  8  C.  B.  N.  S. 
95,]  which  cases  seem  to  have  been  decided  in  accordance  with  the  better 
and  prevailing  opinion. 

[The  question  of  judgments  in  rem  will  be  dealt  with  more  fully  below, 
but  it  may  now  be  said  to  be  settled  that  when  an  action  is  brought  on  the 
judgment,  though  only  in personnm,  or  inter  partes  of  a  foreign  or  colonial 
court  having  jurisdiction  over  the  parties  and  the  subject-matter  of  a  suit,  it 
cannot  be  impeached  on  the  ground  that  it  is  erroneous  on  the  merits  ;  or 
that  the  foreign  court  has  ^mistaken  the  law  of  its  own  or  this  country  • 
see  the  cases  above  cited  ;  De  Cosse  Brissac  v.  Rathbone,  6  H.  &  N. 
301  ;  Scott  v.  Pilkington,  Munroe  v.  Pilkington,  2  B.  &  S.  11,  31  L.  J.  Q. 
B.  481 ;  Godard  v  Gray,  L.  R.,  6  Q.  B.  139,  40  L.  J.  Q.  B.  62 ;  though  it 
has  recently  been  held  by  the  Common  Pleas  Division  that  an  order  made  by 
a  foreign  tribunal  admittedly  erroneous  according  to  the  law  which  such  tri- 
bunal was  administering  could  not  be  enforced  in  an  English  court.  See  Meyer 
v.  Ralli,  1  C.  P.  D.  358,  45  L.  J.  C.  P.  741.  Nor  can  what  would  have  con- 
stituted a  defence  in  the  foreign  court  be  pleaded  in  an  action  on  the  judg- 
ment here,  Vauquelin  v.  Bouard,  15  C.  B.  N.  S.  341;  Ellis  v.  M' Henry,  L. 
R.,  6  C.  P.  228,  40  L.  J.  C.  P.  109.  and  the  judgment  of  Hannen,  J.,  in 
Godard  v.  Gray,  ubi  sup. 

The  pendency  of  an  appeal  in  the  foreign  court  against  the  judgment  can- 
not be  set  up  as  a  bar  to  an  action  on  it  here  :  although  it  may  afford  ground 
in  some  cases,  for  the  equitable  interposition  of  the  English  court  to  prevent 
the  possible  abuse  of  its  process,  Scott  v.  Pilkington,  sup. ;  Messina  v.  Petro- 
chino,  L.  R.,  4  P.  C.  144. 

Similiter  of  an  action  pending  in  a  foreign  tribunal  at  the  date  of  action 
brought  in  this  country,  The  Delta,  1  P.  D.  393,  45  L.  J  P.  D.  Ill ;  Phos- 
phate Co.  v.  Molleson,  1  App.  Ca.  780 ;  Norton  v.  Florence  Land  Co.,  7  Ch. 
D.  332.] 

The  doubt  which  [formerly  surrounded  this  question  was]  probably  a 
good  deal  increased  by  arguments  in  which  it  [was]  assumed  that  no  distinc- 
tion [existed]  between  the  claim  to  question  a  foreign  judgment  on  the  merits 
and  to  question  it  upon  the  ground  of  fraud,  or  want  of  jurisdiction,  or  that 
it  was  unduly  obtained. 

For  instance,  in  the  report  of  the  case  of  Don  v.  Lippman,  5  Cl.  &  F.  1, 
the  proposition  that  the  grounds  of  a  foreign  judgment  are  examinable  here 
is  laid  down  generally,  but  in  truth  the  judgment  was  excluded  from  consid- 
eration altogether,  upon  the  ground  that  the  defendant  was  an  enemy  to  the 
country  where  it  was  given,  not  within  the  jurisdiction  of  the  court,  and 
without  any  notice  of  the  suit  or  opportunity  of  defending  himself  against 
it.  In  Houlditch  v.  Donegal,  the  Lord  Chancellor  does  not  seem  to  have  had 
the  distinction  fully  present  to  his  mind.  That  a  defendant  is  not  bound  in 
such  a  case,  see  ante,  p.  *846. 

There  is  no  doubt  that  a  foreign  judgment    cannot  be  conclusive  here, 

which  is  not  shown  to  be  so  in  the  country  where  it  was  pronounced.     That 

*S511   was  Decided  in  Plummer  v.  ^Woodburne,  4  B.  &  C.  625,  where  the 

•*   foreign  judgment  was  pleaded,  and  the  plea  held  bad,  on  the  ground 

that  its  conclusiveness  in  the  country  where  it  was  given  was  not  alleged  on 
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the  record.    This  decision  is  recognised  in  Smith  v.  Nicolls,  5  Bing.  N.  C.  222, 
[and  in  Frayes  v.  Worms,  10  C.  B   N.  S.  149]. 

A  fortiori,  a  foreign  judgment  cannot  be  held  conclusive  here,  where  the 
proceedings  are  so  defectively  set  out  that  the  point  which  it  is  sought  to 
establish  by  it  does  not  clearly  appear  to  be  decided.  Obicini  v.  Bligh,  8 
Bing.  351  ;  Sadler  v  Robins,  1  Camp.  253;  Callander  v.  Dittrich,  4  M.  & 
Gr.  82;  4  Scott  N.  R.  682  s.  C.  Also  the  pleading  [before  the  Judicature 
Acts,]  must  [have  shown]  that  the  proceedings  in  the  foreign  court  were 
taken  for  the  same  purpose  as  the  suit  in  which  its  judgment  is  sought  to  be 
made  conclusive  ;  for  even  though  the  issue  were  the  same,  if  the  object  of 
the  suit  were  different,  the  decision  would  not  be  conclusive,  Behrens  v. 
Sieveking,  2  Myl.  &  Cr.  602,  ante.  The  plea  need  not  however  [have]  set 
out  the  proceedings  at  length.  Ricardo  v.  Garcias,  12  Cl.  &  F.  368. 

There  are,  however,  some  cases  in  which  the  effect  in  evidence  of  the  judg- 
ment of  a  foreign  court  is  regulated  by  different  considerations  from  the 
above — I  mean  cases  in  which  the  judgment  is  in  rem,  or  concerns  some- 
thing in  its  nature  local. 

The  commonest  instance  of  the  effect  of  the  judgment  of  a  foreign  court 
of  competent  jurisdiction  in  rem  is  afforded  by  the  sentences  of  Courts  of 
Admiralty  on  questions  of  prize.  "  That  these  sentences  are  admissible  and 
conclusive  evidence  of  the  fact  they  decide,  it  seems  not  safe  now  to  ques- 
tion," were  the  expressions  of  Le  Blanc,  J.,  in  Lothian  v.  Henderson,  3  B. 
&  P.  517  ;  [they  are  not  however  pleadable  by  way  of  estoppel ;  see  the 
judgment  in  Hobbs  v.  Henning,  17  C.  B.  N.  S.  791,  infra,  p.  *856].  And 
this  opinion  is  amply  borne  out  by  prior  and  subsequent  authorities.  See 
Kindersley  v.  Chase,  Park  Ins.  490  ;  Bolton  v.  Gladstone,  5  East  160 ; 
Baring  v.  Clagett,  2  B.  &  P.  214;  Christie  v  Secretan,  8  T.  R.  19tf. 

Such  a  sentence,  being  in  rem,  binds  the  rights  of  third  persons.  Indeed, 
the  question  as  to  the  effect  of  such  proceedings  has  usually  arisen  between 
persons  not  parties  to  them  ;  for,  in  most  of  these  cases,  the  question  has 
been  between  the  underwriter  and  the  assured,  and  the  point  in  *issue  pjcoc? 
whether  the  latter's  warranty  of  neutrality  has  been  complied  with  ;  to  L 
prove  the  non-compliance  with  the  warranty,  the  sentence  of  a  foreign  court 
condemning  the  vessel  as  enemy's  property,  has  been  produced,  and  has  been 
admitted  to  be  conclusive. 

In  Kindersley  v.  Chase,  Park  490,  the  Master  of  the  Rolls  said  :  "It  has 
been  clearly  settled  from  the  time  of  Lord  Hale  down  to  the  present  period, 
that  the  sentence  of  condemnation  in  a  Court  of  Admiralty,  when  it  pro- 
ceeds on  the  ground  of  enemies'  property,  is  conclusive  that  the  property 
belongs  to  enemies,  and  not  only  for  the  immediate  purpose  of  such  sentence, 
but  is  binding  on  all  courts  and  against  all  persons.  The  sentence  of  a 
Court  of  Admiralty  proceeding  in  rem  must  bind  all  parties — must  bind  all 
the  world." 

"  Since  the  judgment  of  the  House  of  Lords  in  Lothian  v.  Henderson/' 
said  Lord  Ellenborough,  delivering  judgment  in  Bolton  v.  Gladstone,  5  East 
160,  "  it  may  be  assumed,  as  the  settled  doctrine  of  a  court  of  English  law, 
that  all  sentences  of  courts  of  competent  jurisdiction  to  decide  questions  of 
prize  are  to  be  received  here  as  conclusive  evidence  in  actions  upon  policies 
of  insurance  upon  every  subject  immediately  and  properly  within  the  juris- 
diction of  such  foreign  courts,  and  upon  which  they  have  professed  to  decide 
judicially. 

This  doctrine  being,  therefore,  well  established,  the  question  in  later  cases 
has  become,  not  whether  the  judgment  of  the  foreign  court  be  in  its  nature 
conclusive,  but,  whether  it  be  a  judgment  upon  the  point  in  controversy  : 
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since  it  is  obvious  that  it  would  be  absurd  to  treat  it  as  conclusive  upon  points 
which  it  did  not  involve,  or  which,  although  they  may  have  been  involved  in 
it,  yet  from  the  manner  in  which  it  is  framed,  do  not  appear  to  have 
been  so. 

This  view  was  acted  on  by  the  King's  Bench  in  Bernardi  v.  Motteux,  2 
Dougl.  575,  which  is  thus  commented  upun  by  Lawrence,  J.,  in  Lothian  v. 
Henderson,  3  B.  &  P.  528  :  "  The  case  of  Bernandi  v.  Motteux,"  said  his 
lordship,  "  is  the  original  authority  upon  which  all  the  other  cases  upon  this 
subject  have  been  founded.  In  that  case  the  determination  of  a  Court  of 
Admiralty  in  France  was  held  not  conclusive  against  a  warranty  of  neutrality. 
And  there,  Lord  Mansfield  stated  the  difficulty  to  be,  the  not  being  able  to 
collect  the  grounds  on  which  the  French  Court  of  Admiralty  went,  whether 
*8531  fc^at  °^  enem^es'  property,  or  that  *of  papers  being  thrown  overboard 
'  contrary  to  an  arret  of  that  country  ;  and  thinking,  that  enough  did 
not  appear  on  the  sentence  to  ascertain  precisely  upon  what  it  was  founded, 
and  that  the  French  Admiralty  might  have  proceeded  on  the  ground  of  the 
papers  being  thrown  overboard,  determined  in  favor  of  the  plaintiff,  on  the 
ambiguity  of  the  sentence/' 

In  a  subsequent  case,  Saloucci  v.  Woodmass,  Park  862,  Lord  Mansfield 
laid  it  down  as  a  rule,  that  where  no  other  ground  appeared,  the  condemna- 
tion of  a  ship  as  prize  must  be  taken  to  have  proceeded  on  the  ground  of 
enemies'  property,  and  distinguished  that  case  from  Bernardi  v.  Motteux,  as 
there  another  ground,  namely,  the  arret,  appeared,  on  which  the  condemna- 
tion might  have  proceeded. 

Consonant  with  Bernardi  v.  Motteux  is  Pollard  v.  Bell,  8  T.  R.  435,  where 
the  subject  will  be  found  largely  discussed,  Bird  v.  Appleton,  Id.  562  ;  Hor- 
neyer  v.  Lushington,  1  Camp.  89  ;  Calvert  v.  Bovil,  7  T.  R.  325 ;  Fisher  v. 
Ogle,  I  Camp.  417 ;  Dalgleish  v.  Hodson,  7  Bing.  504  j  [and  Hobbs  v.  Hen- 
niug,  infra,  p.  *856]. 

In  Baring  v.  Clagett,  3  B.  &  P.  215,  Lord  Alvanley  thus  gives  the  history 
of  the  decisions  upon  this  part  of  the  subject.  "  It  was  once,"  says  his  lord- 
ship, "  doubted  by  Lord  Kenyon,  in  the  case  of  De  Souza  v  Ewer,  whether 
the  mere  fact  of  condemnation  as  prize  was  not,  of  itself,  conclusive  against 
the  warranty  of  neutrality,  though  special  grounds  of  condemnation  appeared 
in  the  sentence  not  warranted  by  the  law  of  nations,  for  it  was  considered 
that  a  contrary  doctrine  would  impute  bad  faith  to  the  tribunal  by  whom  the 
condemnation  was  pronounced  :  and  unless  such  special  grounds  appear,  the 
sentence  is  undoubtedly  conclusive.  Accordingly,  in  Saloucci  v.  "Wooduiass. 
where  a  ship  warranted  neutral  was  condemned  as  good  and  lawful  prize,  that 
single  allegation  in  the  sentence  was  deemed  sufficient  to  negative  the  neu- 
trality of  the  ship,  because,  as  no  special  ground  of  condemnation  appeared, 
the  court  held  themselves  bound  to  suppose  that  it  proceeded  on  the  just  and 
lawful  ground  of  the  ship  being  enemies'  property.  But,  in  Bernardi  v.  Mot- 
teux, the  court  considered  the  sentence  conclusive  as  to  everything  it  pro- 
fessed to  decide,  yet  held  themselves  at  liberty  to  examine  whether  the  ground 
on  which  the  sentence  proceeded  actually  falsified  the  warranty  contained  in 
the  policy.  Then  follows  a  series  of  decisions  in  which  the  courts  have  deter- 
^ocjn  mined  that,  if  the  condemnation  *does  not  plainly  proceed  upon  the 
J  ground  of  enemies'  property,  or  that  of  the  ship  not  having  complied 
with  subsisting  treaties  between  her  own  country  and  that  of  the  capturing 
power,  but  on  the  ground  of  regulations  arbitrarily  imposed  by  the  latter,  to 
which  neither  the  government  of  the  captured  ship  nor  the  other  powers  of 
Europe  have  been  made  parties,  such  a  condemnation  shall  not  be  admitted  as 
conclusive  against  a  warranty  of  neutrality."  And  his  lordship  cited  Mayne 
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v.  Walter,  Park  363  ;  Pollard  v.  Bell,  8  T.  R.  434 ;  Bird  v.  Appleton,  8  T.  R. 
562 ;  and  Price  v.  Bell,  1  East  363. 

Upon  the  whole,  the  rule  appears  to  be — 1.  That  the  sentence  of  a  foreign 
Court  of  Admiralty  of  competent  jurisdiction,  pronounced  in  rem,  is  conclu- 
sive against  all  the  world,  as  to  the  existence  of  the  ground  on  which  the 
court  professes  to  decide. 

2.  It  would  seem  from  Saloucci  v.  Woodmass,  that  such  a  court  shall  per- 
haps, where  it  states  no  ground  of  decision  be  presumed  to  have  decided  on 
the  ground  which  would  warrant  its  decision  in  the  terms  in  which  it  is  pro- 
nounced ;  and  that,  therefore,  where  a  vessel  is  condemned  as  prize,  the  court 
would  be  presumed  to  have  condemned  it  on  the  proper  ground,  namely,  an 
infraction  of  neutrality,  or,  what  amounts  to  the  same  thing,  a  breach  of  treaty. 
But, 

3dly.  That  this  presumption  ends,  where  it  appears  doubtful  upon  the  face 
of  the  sentence  itself,  whether  the  ship  was  not  condemned  upon  some  other 
ground;  such,  for  instance,  as  the  infraction  of  a  mere  local  ordinance.  In 
such  a  case,  it  is  apparent,  that  the  words  as  lawful  prize,  even  if  used,  may 
be,  and  probably  are,  a  mere  misapplication  of  terms,  so  far  as  they  may  lead 
to  the  inference  that  a  breach  of  neutrality  has  been  committed. 

It  must,  however,  be  confessed,  that,  notwithstanding  Lord  Mansfield's 
decision  in  Saloucci  v.  Woodmass,  and  Lord  Alvanley's  seeming  approval  of 
it  in  Baring  v.  Clagett,  it  appears  probable  that  the  second  of  the  above  pro- 
positions may  hereafter  be  successfully  drawn  into  question  ;  for  certainly  it 
seems  scarcely  compatible  with  some  of  the  expressions  of  the  judges  in  more 
recent  cases.  Thus,  in  Dalgleish  v.  Hodsou,  Tindal,  C.  J.,  says  :  "  The  gen- 
eral law  upon  the  subject  is  well  known,  that  the  sentence  of  a  foreign  Court 
of  Admiralty  of  competent  jurisdiction  is  binding  upon  all  parties,  and  in  all 
countries,  as  to  the  fact  on  which  such  condemnation  proceeded,  where  such 
fact  ^appears  on  the  face  of  the  sentence  free  from  doubt  and  ambi- 
guity.  But  it  is  at  the  same  time  as  well  established,  that,  in  order  to 
conclude  the  parties  from  contesting  the  ground  of  condemnation  in  an  Eng- 
lish court  of  law,  such  ground  must  appear  clearly  on  the  face  of  the  sentence. 
It  must  not  be  collected  from  inference  only."  Now,  certainly,  in  a  case  like 
Saloucci  v.  Woodmass,  the  ground  of  decision  not  being  expressed,  must,  if 
collected  at  all,  be  collected  by  inference.  Indeed,  it  seems  almost  impossible 
to  reconcile  the  decision  in  Saloucci  v.  Woodmass,  with  that  of  Fisher  v. 
Ogle,  1  Cam.  418 ;  and,  if  a  choice  is  to  be  made  between  the  two  decisions, 
the  feeling  of  the  court  seems  certainly  to  be  at  present  against  extending  the 
effect  of  foreign  sentences. 

In  Fisher  v.  Ogle,  to  falsify  a  representation  that  the  ship  was  American, 
a  sentence  of  the  Admiralty  Court  of  Martinique  was  produced;  this  stated, 
"  that  it  resulted  evidently  from  the  papers  on  board,  that  the  expedition  of 
the  said  ship  Juno,  her  cargo,  and  her  operations  on  the  coast  of  Africa,  were 
for  account  of  the  Brothers  Geddes,  merchants  of  London,  who  had,  to  mask 
the  English  property  of  this  outfit,  borrowed  the  American  flag  and  passport 
of  the  said  ship  Juno,  and  taken  for  their  agent  and  partner  in  the  expedition 
Captain  Fisher,  furnished  with  a  certificate  of  citizen  of  the  United  States." 
The  sentence  then  went  on  to  declare  as  good  and  valid  prize  the  slave-ship 
Juno,  and  to  confiscate  the  ship  and  cargo  to  the  profit  of  the  captors. 

Lord  Ellenborough  said  :  "  We  show  a  sufficient  respect  to  French  sen 
tences,  if  we  attach  credit  in  our  courts  to  what  they  distinctly  say.  It  is 
often  painful  to  go  this  length,  considering  the  piratical  way  in  which  they 
proceed.  But  this  sentence  does  not  say  the  ship  was  not  American,  and 
it  is  not  to  be  considered  evidence  of  what  it  does  not  specifically  affirm. 
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I  dare  say  such  sentences  will  be  positive  enough  in  future,  since  those  who 
frame  them  are  disposed  to  consider  everything  as  good  prize  against  all 
mankind.  When  they  do  speak  out,  I  will  give  them  the  same  effect  here 
which  they  receive  in  other  places.  But  there  is  no  proof  that,  in  the  pre- 
sent case,  the  property  was  not  American,  though  such  an  inference  might  be 
drawn  from  certain  indirect  statements  in  the  sentence  now  presented  to  us." 
*g5g-i  A  motion  for  a  new  trial  was  refused,  arid  his  lordship  *said  :  "  It  is 
-"  by  an  overstrained  comity  that  these  sentences  are  received  as  conclu- 
sive evidence  of  facts  which  they  positively  aver,  and  on  which  they  specifi- 
cally prol'ess  to  be  founded." 

This  case  was  decided  in  the  year  1808.  On  a  subsequent  occasion  Lord 
Ellenborough  expressed  similar  sentiments,  saying :  "  I  am  by  no  means 
disposed  to  extend  the  comity  which  has  been  shown  to  these  sentences  of 
foreign  Admiralty  Courts.  I  shall  die,  like  Lord  Thurlow,  in  the  belief  that 
they  never  ought  to  have  been  admitted.  The  doctrine  in  their  favor  rests 
on  an  authority  in  Shower,  which  does  not  fully  support  it,  and  the  practice 
of  .eceiving  them  often  leads,  in  its  consequences,  to  the  greatest  injustice." 

[These  observations  of  Lord  Ellenborough  were  cited  by  the  Court  of  Com- 
mon Pleas  in  Hobbs  v.  Henning,  17  C.  B.  N.  S.  791 ;  34  L.  J.  C  P.  117,  in 
a  judgment  of  much  importance,  in  which  the  rule  that  the  sentence  of  a 
prize  court  is  not  conclusive  as  to  the  ground  of  condemnation  if  there  be 
any  ambiguity  as  to  what  that  ground  is,  was  distinctly  recognised,  and  it  was 
laid  down  by  two  of  the  judges  that  judgments  of  this  description,  though 
ordinarity  conclusive  as  evidence,  cannot  be  pleaded  as  an  estoppel. 

"  The  rule,"  said  the  court,  "  making  the  decision  of  a  court  which  creates 
the  status  of  a  person  or  thing  conclusive  upon  all  persons  as  to  the  existence 
of  that  status,  has  been  regarded  as  salutary.  Sentences  of  nullity  of  mar- 
riage in  the  Ecclesiastical  Courts,  of  forfeiture  in  the  Exchequer,  of  settle- 
ment of  paupers  by  the  quarter  sessions,  and  of  prize  in  prize  courts,  are 
examples.  In  Hughes  v.  Cornelius,  the  rule  was  applied  within  salutary 
limits,  where,  in  trover  for  a  ship  by  the  former  owner,  the  sentence  of  a 
prize  court  was  held  conclusive  to  show  that  the  property  had  been  changed. 
See  Doe  v.  Oliver,  in  Smith's  Leading  Cases,  where  the  whole  subject  is  fully 
considered  with  much  learning  and  lucid  arrangement.  But  the  rule  making 
the  finding  of  a  judge  upon  any  matter  of  fact,  upon  which  he  professes  to 
form  his  judgment,  conclusive  upon  all  the  world,  has  been  supposed  to  be 
anomalous,  and  to  produce  pernicious  results :  see  Lord  Eldon's  opinion  in 
Lothian  v.  Henderson,  3  B.  &  P.  499,  to  that  effect.  Also  in  Geyer  v.  Agui- 
lar,  7  T.  R.  681,  .695,  Lord  Kenyon  speaks  of  the  rule  as  the  source  of  the 
greatest  injustice."  The  court  then  cited  Lord  Ellenborough's  words  as  given 
*o~7-i  above,  *and  proceeded  :  "  We  would  further  refer  to  Dalgleish  v.  Hod- 
J  son,  7  Bing.  494,  5  M.  &  P.  407,  where  Tindal,  C.  J.,  says  that  the 
sentence  of  a  prize  court  is  not  conclusive  as  to  the  ground  of  condemnation, 
if  there  be  any  ambiguity  as  to  what  the  ground  is.  It  must  not  be  left  in 
uncertainty  whether  the  ship  was  condemned  on  a  ground  which  would  be 
just  by  the  law  of  nations,  or  on  another  ground,  which  would  amount  only 
to  a  breach  of  the  municipal  regulations  of  the  condemning  country.  Al- 
though these  sentences  must  be  received  in  evidence,  still  the  precedents 
show  that,  when  received,  they  have  been  carefully  examined,  for  the  purpose 
of  seeing  whether  the  matter  of  fact  in  proof  of  which  they  are  adduced  was 
clearly  and  certainly  found  by  the  judge  whose  sentence  is  relied  on."  The 
court  then  applied  these  principles  to  the  pleadings  before  them,  and  held. 
on  examining  a  sentence  of  an  United  States  prize  court,  that  certain  facts 
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in   rospect  to  which   it  was  pleaded  as  an  estoppel  were  not  the  grounds  on 
which  the  condemnation  had  been  founded. 

In  the  same  case  the  Lord  Chief  Justice  Erie  and  Mr.  J.  Byles  stated  (Mr. 
J.  Keating  neither  assenting  nor  dissenting),  that  they  were  of  opinion  that 
the  pleadings  in  the  cause,  which  set  up  the  finding  of  some  facts  in  the 
course  of  the  adjudication  of  the  prize  court  by  way  of  estoppel,  were  bad, 
since  such  matters  cannot  be  pleaded  in  this  form,  even  where  the  judgment 
would,  if  adduced  in  evidence,  be  conclusive  proof  of  the  facts  so  found. 
"  Although  the  cases,"  said  those  learned  judges,  "  are  numerous  in  which 
the  evidence  has  been  admitted,  still  there  is  no  precedent  for  the  plea  of  the 
fact  as  an  estoppel,  that  we  have  been  able  to  find.  The  principle  on  which 
the  evidence  was  held  admissible  is  not  clear.  Lord  Eldon,  in  Lothian  v. 
Henderson,  says  it  was  introduced  at  first  against  the  insurers  to  prove  the 
loss,  and  was  afterwards  used  by  the  insurers  for  their  defence.  Lord  Ellen- 
borough,  in  Fisher  v  Ogle,  speaks  of  it  as  a  matter  of  comity  between  the 
two  courts.  Such  evidence  does  not  fall  within  any  legal  description  of  mat- 
ter of  estoppel ;  nor  is  it  guarded  by  the  safeguards  against  abuse  which 
restrict  matters  of  estoppel  in  respect  of  parties,  and  of  subject-matter." 
The  learned  judges  then  cited  that  part  of  the  judgment  of  Knight  Bruce, 
V.-C.,  in  Barrs  v.  Jackson,  which  is  extracted  above,  at  p.  *830,  and  which 
lays  down  the  limitations  on  the  rule  as  to  the  admissibility  of  ordinary  judg- 
ments in  evidence,  *and  proceeded  :  "  The  admissibility  of  the  judg-  *QKQ 
nients  of  prize  courts  upon  matters  of  fact,  is  not  restricted  within  L 
these  limits  ;  and  although  we  are  bound  here  to  hold  that  they  are  admissi- 
ble, so  far  as  the  decided  ca^es  have  established  their  admissibility,  yet  beyond 
that  limit  we  would  not  go  :  and  we  consider  the  attempt  to  use  the  judg- 
ment as  an  estoppel  does  transgress  that  limit,  there  being  no  precedent  for 
it.  In  relying  upon  the  absence  of  any  precedent,  we  do  not  consider  that 
this  objection  is  confined  to  matter  of  form.  It  restricts  in  some  degree  the 
tendency  of  such  evidence  to  defeat  real  truth  by  technical  proof  :  and  it 
may  have  the  effect  of  preventing  the  foreign  judgment  from  being  mis- 
understood or  misapplied.  If  the  judgment  can  only  be  adduced  in  evidence, 
and  is  not  pleadable  as  an  estoppel,  the  meaning  may  be  ascertained  by 
adducing  in  evidence  the  preliminary  proceedings,  and  other  matters  referred 
to  in  the  judgment."] 

It  is  plain  that,  unless  the  foreign  court  be  one  of  competent  jurisdiction, 
its  sentence,  far  from  being  conclusive,  can  have  no  effect  at  all.  Thus,  it  is 
a  settled  point  of  international  law  that  the  prize  court  of  one  belligerent 
cannot  sit  in  the  dominions  of  a  neutral  power.  u  Its  doing  so,"  as  Sir  Wil- 
liam Scott  observed,  in  the  celebrated  case  of  the  Flad  Oyen,  8  T.  R  270, 
note,  "  is  a  licentious  attempt  to  exercise  the  rights  of  war  within  the  bosom 
of  a  neutral  country."  Accordingly,  to  the  sentence  of  such  a  tribunal  our 
courts  attribute  no  credit  or  authority  whatever.  Havelock  v.  Rockwood,  8 
T.  R.  276  ;  Donaldson  v.  Thompson,  1  Camp.  429 ;  which  cases  overrule 
Smith  v.  Surridge,  4  Esp.  26.  See  the  distinction  taken  in  Oddy  v.  Bovil,  7 
T.  R.  523,  between  a  prize  court  held  in  the  dominions  of  a  neutral,  and  one 
held  in  those  of  a  co-belligerent. 

[Two  other  important  modern  decisions  upon  the  effect  of  judgments  in  rem 
by  foreign  courts,  which  illustrate  the  rules  mentioned  above,  must  be  noticed 
at  some  length,  but  more  particularly  as  illustrating  the  important  question 
which  frequently  arises  as  to  whether  the  foreign  proceedings  sought  to  be 
enforced  are  to  be  deemed  in  personam  or  in  rem. 

The  first  case  referred  to  is  Cammell  v.  Sewell,  3  H.  &  N.  617 ;  S.  c.,  in 
error,  5  H.  &  N.  728  :  the  second,  Castrique  v.  Imrie,  8  C.  B.  N.  S.  1 ;  s.  0M 
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in  error,    Id.  405 ;  in  Dom.   Proc.  L.   R.,  4    H.  L.  414,   39   L.  J.    C.   P. 

350.  Camrnell  v.  Sewell,  came  before  the  Court  of  Exchequer  on  a  special 
*S591  *case>  uPon  which  the  following  facts  appeared  : — The  action  was 
J  brought  by  underwriters,  to  recover  the  value  of  a  cargo  of  deals 
which  had  been  abandoned  to  them  by  the  cargo-owners,  after  the  ship  carry- 
ing the  deals  (a  Prussian  ship)  had  got  on  shore  on  the  coast  of  Norway. 
After  the  abandonment  and  its  acceptance  by  the  plaintiffs,  the  deals  had, 
however,  been  safely  landed,  and  had  subsequently  been  unnecessarily  sold 
by  public  auction  (notwithstanding  the  protest  of  the  agent  of  the  under- 
writers), to  the  British  vice-consul,  Mr.  Hans  Clausen,  under  whom  the 
defendants  claimed.  This  sale  had  been  made  with  the  assent  of  the  master, 
and  had  been  conducted  according  to  the  law  of  Norway  by  a  public  officer, 
after  a  survey  of  the  vessel  and  cargo;  and  there  was  evidence  on  the  special 
case  to  show  that  the  act  of  survey  and  public  auction  were  judicial  proceed- 
ings, from  which  by  the  law  of  Norway  appeals  will  lie,  and  that,  by  that  law, 
such  a  sale  by  the  master  will  transfer  the  property  in  the  cargo.  After  the 
sale,  the  underwriters  had  instituted  in  the  superior  court  of  Trondhjem  a 
suit  against  the  master,  his  agent,  and  the  purchaser  of  the  deals,  praying 
that  the  public  auction  should  be  disavowed,  and  that  the  goods  should  be 
given  up  by  the  purchaser  in  specie,  or  that  he  should  make  compensation  for 
the  loss  and  damage.  Judgment  had  been  afterwards  given  in  this  suit  by 
the  superior  court  confirming  the  sale  by  auction,  and  absolving  the  parties 
sued  from  the  claim  made  against  them. 

Upon  these  facts  the  Court  of  Exchequer  was  of  opinion,  that  the  under- 
writers were  concluded  by  the  judgment  of  the  court  in  Norway  as  to  the 
validity  of  the  sale,  and  that  they  could  not  recover  the  value  of  the  cargo 
from  the  persons  claiming  under  the  sale  by  auction. 

After  observing  that  it  was  plain  that  there  had  been  no  necessity  to  justify 
the  sale,  and  that  assuming  the  law  of  Norway  to  differ  from  that  of  England 
on  this  subject,  a  difficult  question  had  been  raised,  whether  the  English  or 
the  Norwegian  law  was  to  prevail,  the  court  proceeded  : — "  We  think,  how- 
ever, that  the  case  must  be  decided  upon  the  judgment  in  the  superior  court 
of  Trondhjem,  and  that  it  is  not  necessary  for  us  to  express  any  opinion  on 
that  point.  After  much  consideration  we  are  of  opinion  that  the  parties  to 
this  suit  are  concluded  by  the  judgment  of  that  court.  It  is  clear  that  that 
suit  was  instituted  by  the  agent  of  the  plaintiffs,  and  as  against  them  the 
*8f  01  courfc  must  be  taken  *to  have  had  jurisdiction  ;  indeed,  there  is  no 
-*  evidence  that  it  had  not.  The  defendants  are  the  consignees  of  the 
deals  from  Mr.  Hans  Clausen,  and  are  defending  the  present  action  upon  his 
right  and  title.  We  therefore  think  that  the  parties  to  the  present  action 
were  privies  to  the  suit  in  Norway  The  remedy  sought  was  in  the  nature  of 
one  in  rem,  viz.,  that  the  auction  should  be  disavowed  and  the  deals  delivered 
up  in  specie,  of  it  were  possible  to  do  so.  The  judgment  was,  that  the  public 
auction  was  to  be  confirmed.  This  seems  to  us  to  be  in  the  nature  of  a  judg- 
ment in  rem,  and  such  a  judgment  finally  determines  the  question.  The  law 
upon  the  subject  will  be  found  in  Mr.  Smith's  note  to  the  Duchess  of  King- 
ston's Case,  2  Smith  Leading  Cases.  The  judgment  of  the  superior  diocesan 
court  in  substance  was,  that  the  sale  was  valid,  and  the  property  in  the  deals 
passed ;  there  is,  therefore,  an  adjudication  upon  the  status  of  the  thing 
adjudicated  upon,  and  this  seems  to  us  to  conclude  all  parties  and  privies  to 
the  suit  from  saying  that  the  status  is  not  such.  It  is  similar  to  the  con- 
demnation of  goods  in  the  Exchequer  and  the  sentence  of  a  prize  court,  both 
of  which  are  conclusive  as  to  the  ownership  of  the  goods  or  ship.  It  was 
said  that  this  judgment  could  be  avoided  for  fraud.  This  is  so,  if  there  were 
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fraud  found  to  affect  it;  but  there  is  none.  It  is  impossible  to  say  there  was 
any  fraud  in  the  court.  Indeed,  we  see  no  reason  to  believe  that  the  judg- 
ment was  not  perfectly  bona  fide.  If  the  defence  to  the  suit  by  the  master 
or  his  agent,  and  Mr.  Clausen,  can  be  said  to  be  fraudulent,  that  is  not  the 
species  of  fraud  to  affect  the  judgment.  Such  fraud  must  be  a  fraud  in  the 
procuring  of  the  judgment,  such  as  collusion  or  the  like,  or  fraud  in  the  court 
itself.  It  was  also  said  that  the  judgment  ought  to  have  been  pleaded.  But 
this  is  not  so.  If  it  be  a  judgment  in  rem,  it  is  conclusive  evidence  upon 
the  plea  that  the  goods  were  not  the  plaintiff's,  and  there  is  no  necessity  to 
plead  it.  But,  assuming  that  the  judgment  is  not  one  in  the  nature  of  a 
judgment  in  rem,  it  seems  to  us.  nevertheless,  it  must  be  taken  as  conclusive. 
The  plaintiffs  thought  fit  to  seek  their  legal  remedy  in  what  must  be  taken 
to  be  a  foreign  court  of  competent  jurisdiction,  and  judgment  has  been  giveu 
against  them.  We  think  they  are  conclusively  bound  by  it.  Interest  ret- 
publicx  ut  sit  finis  litium." 

Proceedings  in  error  were  taken  upon  this  judgment,  and  it  was  affirmed 
by  the  majority  of  the  members  of  the  Court  *of  Error;  but  that  r*ogi 
court  stated  that  it  was  by  no  means  prepared  to  agree  with  the  Court  "- 
of  Exchequer  in  thinking  that  the  judgment  of  the  Norwegian  court  was 
conclusive  as  a  judgment  in  rem,  nor  was  it  satisfied  that  the  defendants  in 
the  then  action  were  estopped  by  the  judgment  of  the  Norwegian  court,  or  by 
what  was  relied  on  as  a  judicial  proceeding  at  the  auction. 

The  principle  upon  which  the  Court  of  Error  thought  that  the  judgment 
below  ought  to  be  affirmed  was,  that  the  evidence  showed  that  according  to 
the  law  of  Norway  the  auction  sale  conferred  a  good  title  on  the  purchasers 
under  it,  and  that,  as  had  been  observed  by  the  Lord  Chief  Baron  in  the 
court  below,  "if  personal  property  is  disposed  of  in  a  manner  binding  accord- 
ing to  the  law  of  the  country  where  it  is,  that  disposition  is  binding  every- 
where." 

Mr.  Justice  Byles,  however,  dissented  from  this  judgment,  being  of  opinion 
that  the  law  of  Norway,  as  set  up  by  the  defendants  in  the  case,  was  of  so 
dangerous  and  unusual  a  character,  that  it  ought  not  to  be  recognised  by  other 
countries  as  giving  validity  to  a  contract  of  sale ;  and  it  may  be  collected 
from  the  judgment  of  the  majority  of  the  Court  of  Error,  that  they  would 
not  have  applied  the  principle  upon  which  their  decision  proceeded,  had 
they  thought  that  the  Norwegian  law  was  of  a  barbarous  or  monstrous  char- 
acter. 

In  Castrique  v.  Imrie,  which  was  an  action  brought  in  the  Common  Pleas 
the  principles  laid  down  in  the  earlier  cases  with  reference  to  the  binding 
effect  of  judgments  in  rem,  were  fully  recognised  ;  indeed,  they  were  carried 
very  far ;  and  a  difference  of  opinion  again  prevailed  between  the  Court  of 
Error  and  one  of  the  superior  courts,  as  to  whether  the  proceedings  of  a  for- 
eign court  were  to  be  deemed  to  be  in  rem,  or  in  persona m. 

In  this  case,  a  British  subject,  the  owner  of  a  duly  registered  British  ship, 
transferred  her  to  mortgagees  by  bill  of  sale,  whilst  she  was  on  a  voyage,  and 
several  subsequent  transfers  were  made  from  mortgagee  to  mortgagee.  Pre- 
viously to  the  first  transfer  the  master  had,  whilst  at  Melbourne,  drawn  a  bill 
on  his  owner  for  the  disbursements  of  the  ship,  which  bill  was  however  never 
accepted,  and  was  dishonored  at  maturity.  The  ship  on  her  return  voyage 
put  in  at  Havre,  and  thereupon  the  holder  in  England  of  the  dishonored  bill, 
to  whom  it  had  been  indorsed  by  the  payees  at  Melbourne,  indorsed  it  to  a 
French  firm  at  Havre,  *who  commenced  proceedings  in  the  Tribunal  r^og9 
de  Commerce  of  that  port  against  the  master  and  against  the  ship.  L 
The  master  appeared,  but  did  not  defend  the  suit;  and  the  court  thereupon 
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condemned  the  master,  "  en  sa  qualite  de  capitaine  et  par  privilege  sur  le 
navire"  an  expression  which  was  construed  in  the  Exchequer  Chamber  and 
the  House  of  Lords  to  mean  that  the  ship  was  condemned  also  by  way  of 
maritime  lien),  to  pay  the  amount  of  the  bill,  and  declared  him  free  from 
arrest,  to  which  otherwise  he  would  have  been  liable.  Up  to  this  point  the 
owner  and  mortgagees  of  the  ship  had  not  been  made  parties  to  the  suit,  nor 
was  this  necessary  by  the  French  law ;  but  afterwards  the  owner  and  the  first 
mortgagee  were  summoned  to  the  Civil  Tribunal  of  the  district  in  which  the 
Court  of  Commerce  was  situate,  in  order  to  afford  to  them  the  opportunity  of 
resisting  the  judgment  directed  against  the  ship.  They  did  not  appear,  and 
the  original  decision  of  the  Court  of  Commerce  was  confirmed;  and  it  was 
ordered  that  the  ship  should  be  sold  by  public  auction.  At  a  later  period, 
the  plaintiff,  who  was  the  last  mortgagee  of  the  ship,  but  who  had  not  at  that 
time  registered  the  transfer  to  him,  prosecuted  a  suit  before  the  Civil  Tribunal 
at  Havre,  to  replevy  the  ship,  and  release  her  from  custody.  In  this  suit  the 
Civil  Tribunal,  misconceiving  the  law  of  England,  and  deeming,  erroneously, 
that  by  that  law  no  valid  transfer  could  be  made  of  a  ship,  to  the  prejudice 
of  creditors,  whilst  she  was  on  a  voyage,  unless  the  sale  appeared  on  the  ship's 
papers,  dismissed  the  plaintiff,  condemning  him  in  the  costs,  and  upholding 
the  original  seizure  of  the  ship.  This  judgment  was  affirmed  on  appeal  to 
the  Court  of  Appeal  at  Rouen,  which  adopted  the  reasoning  on  which  the 
judgment  of  the  Havre  court  was  based,  although  evidence  was  laid  before 
that  court  as  to  the  real  state  of '  the  English  law;  and  the  ship  was  subse- 
quently sold  by  public  auction. 

Under  these  circumstances  the  Court  of  Common  Pleas  thought  that  the 
proceedings  in  the  French  courts  were  in  personam,  that  the  judgments  were 
consequently  examinable,  and  that  the  decisions  of  those  courts  were  clearly 
erroneous,  since  they  proceeded  upon  principles  unknown  to  the  English  law, 
and  not  shown  to  form  part  of  the  French  law.  This  judgment  was,  how- 
ever, reversed  in  the  Exchequer  Chamber,  the  judges  of  that  court  being  of 
opinion  that  the  proceedings  of  the  French  tribunal  were  in  rem,  and  that 
*8fm  "  fc^e  autnorifcies  clearly  establish  that  a  judgment  in  rem  of  a*foreign 
-*  tribunal,  turning  on  a  question  of  English  law,  cannot,  though  erro- 
neous, be  questioned  by  a  court  in  this  country,  any  more  than  if,  turning  on 
the  law  of  the  country  to  which  the  tribunal  belonged,  it  had  been  erroneous 
with  reference  to  the  latter." 

On  appeal  to  the  House  of  Lords  the  judgment  of  the  Court  of  Exchequer 
Chamber  was  affirmed.  Keating,  J.,  delivered  an  opinion  adhering  to  the 
view  taken  by  the  Court  of  Common  Pleas,  that  the  judgment  was  not  in 
rem,  but  agreeing  in  the  result  on  the  authority  of  Cammell  v.  Sewell,  ubi 
sup. 

It  must  be  observed  that  both  the  Court  of  Exchequer  Chamber  and  the 
House  of  Lords  considered,  looking  at  all  the  facts,  and  referring  to  some 
other  legal  points  in  the  case,  which  it  is  not  necessary  to  mention  in  detail, 
that  there  had  been  in  the  French  tribunals  no  intentional  disregard  of  the 
law  of  England.  See  the  cases  on  this  point  cited  ante,  p.  *843. 

The  following  observations  of  Cockburn,  C.  J.,  in  the  Exchequer  Cham- 
ber, relate  to  the  question  (one  which  it  is  often  difficult  to  solve  in  practice, 
whether  the  proceedings  of  the  foreign  court  were  in  personam  or  in  rem  ; — 
"  It  is  true/'  said  his  lordship,  "  that  the  suit  out  of  which  this  judgment 
arose  appears  to  have  been  in  its  inception  a  proceeding  in  persona m,  so  far  as 
the  master  of  the  vessel  was  concerned  ;  but  it  was,  at  the  same  time,  in  terms 
a  suit  against  the  ship  ;  and  in  this  respect  it  appears  to  us  clear  that  it  was  a 
proceeding  in  rem.  It  is  plain,  from  the  narrative  of  the  proceedings  set 
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forth  in  the  case,  that,  according  to  the  French  law,  a  mixed  suit,  directed 
both  against  the  master  and  against  the  ship,  may,  after  judgment  obtained 
against  the  master,  be  converted  into  a  suit  against  the  ship  alone.  For,  the 
master,  having  admitted  the  debt,  and  consented  to  judgment,  and  the  Tribu- 
nal de  Commerce  having  condemned  him  in  his  capacity  of  master,  and  also 
the  ship  by  way  of  maritime  lien  (for  such  *  *  *  must  be  taken  to  be 
the  sense  and  effect  of  the  words  '  par  privilege'),  all  further  proceedings 
against  the  master  are  dropped.  He  is  declared  free  from  arrest,  to  which, 
as  a  foreigner  liable  to  a  Frenchman  on  a  bill  of  exchange,  he  would  other- 
wise have  been  subject,  and  the  subsequent  proceedings  before  the  Civil  Tri- 
bunal are  directed  against  the  ship  alone.  At  this  stage,  the  owners  of  the 
vessel  are  for  the  first  time  made  parties  to  the  suit,  not  for  the  purpose 
*of  fixing  them  with  any  personal  liability,  but  to  afford  them  an  r*oaA 
opportunity  of  resisting  a  judgment  directed  specifically  against  the  •- 
vessel. 

"It  is,  no  doubt,  true,  that  a  judgment  of  this  sort,  which  simply  decrees 
the  sale  of  a  particular  chattel,  to  satisfy  a  money  demand,  hardly  falls  within 
the  strict  definition  of  a  judgment  in  rem,  inasmuch  as  it  does  not  determine 
the  status  of  the  chattel  with  reference  to  property,  or  vest  the  property  at 
once  in  the  claimant,  as  a  condemnation  of  the  Court  of  Exchequer  in  a 
revenue  cause  vests  the  property  in  the  crown,  or  the  sentence  of  a  Court  of 
Admiralty  in  a  matter  of  prize  vests  the  property  in  the  captors.  But  it  is 
strictly  analogous  to  the  sentence  of  a  Court  of  Admiralty  on  a  claim  of  sal- 
vage, or  in  a  suit  on  a  bottomry  bond.  In  both  the  latter  there  is  a  money 
demand,  on  which  the  court  first  adjudicates,  and  in  satisfaction  of  which  it 
decrees  the  sale  of  the  ship.  If  such  a  decree  is  a  judgment  in  rem,  it  is 
difficult  to  discover  any  ground  for  saying  that  the  decree  ordaining  the  sale 
of  this  ship  is  to  be  considered  in  the  light  merely  of  an  execution  to  satisfy 
a  judgment  establishing  a  pecuniary  liability.  Indeed,  it  seems  impossible 
to  find  two  proceedings  more  closely  analogous  than  the  proceeding  on  a  bot- 
tomry bond,  and  the  present  suit  in  its  ulterior  stage.  Both  are  proceedings 
on  the  hypothecation  or  quasi  hypothecation  of  a  vessel  :  in  both  a  money 
liability  has  first  to  be  established  :  in  both  the  remedy  is  by  a  judgment  de- 
creeing the  sale  of  the  vessel.  Except  that,  in  the  one  case,  the  hypothecation, 
is  by  express  agreement,  under  a  particular  instrument,  and  that,  in  the  other, 
it  arises  by  the  operation  of  the  French  law  on  a  debt  incurred  on  behalf  of  the 
ship,  the  proceeding  and  the  result  are  in  substance  essentially  the  same. 

"  Now,  the  sentences  of  the  Court  of  Admiralty  in  the  matter  of  maritime 
liens  have  always  been  considered  as  judgments  in  rem.  And  in  one  sense  they 
properly  are  so ;  for  the  purpose  of  the  suit,  and  the  effect  of  the  judgment 
are  to  afford  a  remedy,  not  by  execution  against  the  person  or  the  general 
estate  of  the  defendant,  but  by  the  appropriation  of  a  special  chattel  to  satisfy 
the  plaintiff's  claim.  Being  unable  to  see  any  distinction  between  such  a 
judgment  and  the  present,  the  only  conclusion  I  can  arrive  at  is,  that  this 
judgment  is  a  judgment  in  rem." 

In  delivering  the  opinion  of  the  judges  in  the  House  of  Lords,  Black- 
burn, J.,  says  (L.  R.,  4  H.  L.  at  p.  429),  *"  We  may  observe  that  r^ggg 
the  words  as  to  an  action  being  in  rem  or  in  personam,  and  the  coin-  *- 
mon  statement  that  the  one  is  binding  on  third  persons  and  the  other  not,  are 
apt  to  be  used  by  English  lawyers  without  attaching'  any  very  definite  mean- 
ing to  those  phrases.  We  apprehend  the  true  principle  to  be  that  indicated 
in  Story  on  the  Conflict  of  Laws,  sect.  592.  We  think  the  inquiry  is,  first, 
whether  the  subject-matter  was  so  situated  as  to  be  within  the  lawful  control 
of  the  state  under  the  authority  of  which  the  court  sits  :  and,  secondly, 
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whether  the  sovereign  authority  of  that  state  has  conferred  on  the  court 
jurisdiction  to  decide  as  to  the  disposition  of  the  thing,  and  the  court  has 
acted  within  its  jurisdiction.  If  these  conditions  are  fulfilled,  the  adjudica- 
tion is  conclusive  against  all  the  world." 

An  attempt  was  made  by  the  defeated  plaintiff  in  Castrique  v.  Imrie,  to 
avoid  the  effect  of  this  decision,  by  suing  in  the  Court  of  Queen's  Bench  the 
English  holder  of  the  bill  of  exchange,  alleging  in  his  declaration  that  he  had 
conspired  with  the  subsequent  French  indorsees  to  indorse  to  them  the  bill 
without  value,  in  order  that  they  might  attach  the  ship  in  France  by  fraudu- 
lently representing  themselves  as  holders  for  value.  The  result  of  this  action 
strongly  illustrates  the  binding  effect  given  by  our  courts  to  judgments  in 
rem,  for  although  these  facts  were  admitted  on  demurrer,  the  court  held  that 
the  declaration  was  bad,  since  so  long  as  the  French  judgment  in  rem  re- 
mained unreversed,  it  was  conclusive  on  every  one,  and  no  action  would  lie 
here  in  respect  of  the  fraudulent  conduct  described  in  the  declaration.  The 
court  observed  that  it  was  not  necessary  to  say  what  would  have  been  the 
effect  had  the  declaration  shown  that,  by  the  contrivance  of  the  defend- 
ants, the  proceedings  had  been  such  that  the  plaintiff  had  had  no  oppor- 
tunity to  appear  in  the  French  courts  and  to  dispute  there  the  allegations 
made  against  him. 

See  also  Castrique  v.  Behrens,  30  L.  J.  Q.  B.  163 ;  Meyer  v.  Ralli,  1  C.  P. 
D.  358,  45  L.  J.  C.  P.  741,  and  the  judgment  of  Vice-Chancellor  Wood  in 
Simpson  v.  Fogo,  32  L.  J.  Chan.  249.] 

Another  instance  of  the  effect  of  the  sentence  of  a  foreign  court  in  rem  is 
afforded  by  the  decree  of  such  a  court  establishing  or  nullifying  a  marriage. 
Such  a  sentence  would,  it  is  apprehended,  be  conclusive,  if  pronounced  on  a 
marriage  within  the  jurisdiction  of  such  court  to  adjudicate  upon.  Lord 
*86fl  Hardwicke's  observations  in  Roach  v.  Garvan,  1  Vcs.  *sen.  159,  are 
•"  often  cited  on  this  subject.  "As  to  the  fact  of  the  marriage  (says  his 
lordship),  it  has  been  argued  to  be  valid  from  being  established  by  the  sen- 
tence of  a  court  in  France  having  proper  jurisdiction.  And  it  is  true,  if 
that  is  so,  it  is  conclusive,  whether  in  a  foreign  court  or  not,  from  the  law  of 
nations  ;  otherwise  the  rights  of  mankind  would  be  very  precarious  and 
uncertain." 

In  Boucher  v.  Lawson,  Cas.  temp.  Hardwicke  9,  the  Chief  Justice  mentions 
that  "  in  the  time  of  Car.  2,  a  suit  was  brought  on  a  contract  of  marriage, 
and  the  sentence  of  the  Ecclesiastical  Court  of  Turin  was  given  in  evidence, 
and  allowed  to  be  conclusive."  This  appears  to  be  the  same  case  as  Ex  parte 
Cottington,  extracted  in  2  Swanst.  326,  in  notis,  from  Lord  Nottingham's 
MSS.,  whence  it  appears  that  on  June  10,  30  Car.  2  (1678),  Mr.  Cottington 
presented  a  petition  to  the  lords  of  parliament,  "  praying  to  be  relieved 
against  a  sentence  given  by  the  delegates  in  a  matrimonial  cause,  wherein, 
they  had  adjudged  that  Signora  Angelina  Margarita  Gallina,  a  very  lewd 
woman,  was  the  petitioner's  lawful  wife."  The  ground  of  the  petition  was, 
that  the  Signora  had  another  husband  living  at  Turin  ;  and  that,  though  she 
had  been  divorced  from  that  other  husband  by  the  sentence  of  the  Arch- 
bishop of  Turin,  yet  that  the  sentence  of  divorce  was  invalid.  Lord  Not- 
tingham, however,  stated  his  opinion  to  be  clear  that  the  sentence  was  not 
exarainable  in  this  country,  and  that  the  Court  of  Delegates  had  acted  right 
in  holding  it  conclusive. 

It  appears  certain  (it  may  be  remarked)  that  this  divorce  was  one  between 
two  foreigners  married  abroad  ;  and  it  has  been  laid  down  by  high  authority 
that  a  foreign  court  has  no  jurisdiction  to  annul  a  marriage  solemnized  in  this 
country,  on  grounds  upon  which  it  could  not  be  declared  void  by  the  courts  here 
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"  Undoubtedly,"  says  Lord  Stowell,  in  Sinclair  v.  Sinclair,  1  Hagg.  C.  C. 
Ca.  '2\)1,  •'  a  sentence  of  separation  in  a  proper  court  for  adultery  would  be 
entitled  to  credit  and  attention  in  this  court ;  but  I  think  the  conclusion  is 
carried  too  far,  when  it  is  said,  that  a  sentence  of  nullity  of  marriage  is  ne- 
cessarily and  universally  binding  in  other  countries.  Adultery  and  its  proofs 
are  nearly  the  same  in  all  countries  :  the  validity  of  marriage,  however,  must 
depend,  in  a  great  degree,  on  the  local  regulations  of  the  country  when  it  is 
celebrated.  A  sentence  of  nullity  of  marriage,  therefore,  in  the  country 
where  it  was  solemnized,  would  *carry  with  it  great  authority  in  this 
country,  but  I  am  not  prepared  to  say  that  the  judgment  of  a  third 
country  on  the  validity  of  a  marriage  not  within  its  territories,  nor  had 
between  subjects  of  that  country,  would  be  universally  binding.  For  instance, 
the  marriage  alleged  by  the  husband  is  a  French  marriage.  A  French  judg- 
ment on  that  marriage  would  have  been  of  considerable  weight  ;  but  it  does- 
Dot  follow  that  the  judgment  of  a  court  at  Brussels  on  a  marriage  in  France 
would  have  the  same  authority,  much  less  on  a  marriage  celebrated  here  in. 
England." 

In  Macarthy  v.  Caix,  3  Hagg.  642,  note,  Mr.  Tuke  having  married  in  Eng- 
land, was  divorced  in  Denmark.  The  wife  came  to  England  and  died ;  the 
husband  took  out  letters  of  administration  in  England  to  his  wife,  and  upon 
his  death,  there  was  a  suit  in  Chancery  between  his  executors  and  the  wife's 
next  of  kin,  relative  to  the  property.  Brougham,  L.  C.,  decreed  in  favor  of 
the  executors,  observing  that  the  English  marriage  could  not  be  annulled  by 
the  Danish  law. 

No  question  of  domicile  seems  to  have  been  raised  either  in  this  case,  or,  as 
far  as  we  can  judge  from  the  report — on  which,  however,  Dr.  Lushington 
has  animadverted  as  extremely  meagre — in  R  v.  Lolley,  R.  &  R.  287,  in 
which  Lolley  was  convicted  of  bigamy,  for  having  married  Helen  Hunter 
during  the  life  of  Anne  Sevaia,  to  whom  he  had  been  previously  married, 
but  from  whom  he  had  been  divorced  in  Scotland.  The  point  was  reserved 
for  the  opinion  of  the  twelve  Judges,  who  are  stated  to  have  been  unani- 
mously of  opinion,  "that  no  sentence  or  act  of  any  foreign  country  or  state 
could  dissolve  an  English  marriage  d  vinculo  matrimonii,  for  ground  on  which 
it  was  not  liable  to  be  dissolved  d  vinculo  matrimonii  in  England." 

However,  though  the  rule  is  thus  broadly  stated,  Dr.  Lushington  in  his 
elaborate  judgment  in  Con  way,  otherwise  Beaseley  o.  Beaseley,  has  pointed 
out  a  question  on  which,  though  falling  within  the  generality  of  its  terms,  he 
does  not  look  upon  it  as  conclusive.  That  case  itself,  which  is  reported  in  3 
Hagg.  Ecc.  R.  639,  was  decided  upon  the  authority  of  Lolley's  from  which 
it  was  impossible  to  distinguish  it.  But  Dr.  Lushington  said,  that,  in  his 
opinion,  the  question  of  domicile  might,  if  it  arose,  form  an  important  and 
distinguishing  feature. — "  A  case,"  said  he,  "  in  which  all  the  parties  are 
domiciled  in  England,  and  resort  is  had  to  Scotland  (with  which  neither  of 
them  has  any  connection).  *for  no  other  purpose  than  to  obtain  a 
divorce  d  vinculo,  may  possibly  be  decided  on  principles  which  would 
not  altogether  apply  to  a  case  differently  circumstanced,  as  where,  prior  to  the 
cause  arising  on  account  of  which  a  divorce  was  sought,  the  parties  had  been 
bona  fide  domiciled  in  Scotland.  Unless  I  am  satisfied  thai  every  view  of 
this  question  had  been  taken,  the  court  cannot,  from  the  case  referred  to 
(Loliey's),  assume  it  to  have  been  established,  as  a  universal  rule,  that  a 
marriage  had  in  England,  and  originally  valid  by  the  law  of  England,  cannot, 
under  any  possible  circumstances,  be  dissolved  by  the  decree  of  a  foreign 
court."  See  also  Warrender  v.  Warrender,  9  Bligh  89,  in  which  it  was 
decided  that,  according  to  the  law  of  Scotland,  parties  married  in  England 
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but  domiciled  in  Scotland,  may  be  divorced  by  the  court  of  that  country. 
Geils  v.  Geils,  1  Macqueen  225,  was  the  case  of  a  domiciled  Scotchman  mar- 
rying an  Englishwoman  in  England.  The  wife,  after  a  divorce  d  mensd  et 
thoro  in  England,  was  held  entitled  to  proceed  for  a  divorce  d  vinculo  matri- 
monii  in  Scotland. 

In  Tovey  v.  Lindsay,  1  Dow.  117 ;  Same  v.  Same,  Id.  131 ;  and  which  was 
argued  on  a  Scotch  appeal  subsequently  to  Lolley's  case,  the  question  was 
most  elaborately  discussed  ;  and  not  merely  with  reference  to  the  place  of 
contract,  and  to  the  domicile  at  the  time  of  the  divorce,  but  with  regard,  also, 
to  the  forum  originis]  the  question  being  raised,  whether  the  Scotch  courts, 
founding  their  jurisdiction  on  the  original  domicile  of  the  husband,  could 
divorce  d  vinculo  matrimonii,  though  the  marriage  was  in  England,  and  the 
actual  domicile  of  both  parties  was  in  England.  The  remarks  of  Lords  Eldon 
and  Redesdale  will  be  found  very  instructive.  Their  lordships'  impression 
seems  to  have  been  that  the  divorce  was  bad ;  but  the  case  was  remitted  for 
further  consideration  to  the  court  in  Scotland.  [And  see  Shaw  v.  Gould,  L. 
R.,  3  H.  L.  55. 

Lolley's  Case  has  been  since  frequently  acted  upon  ;  and  there  is  very  high 
authority  for  saying,  that  where  there  is  no  real  Scotch  domicile,  the  Scotch 
courts  have  no  power  to  dissolve  an  English  marriage,  even  although  the  par- 
ties have  resided  in  Scotland  for  such  a  time  as,  according  to  the  doctrine  of 
the  Scotch  courts,  gives  them  jurisdiction  in  the  matter.  See  the  opinion  of 
Mr.  Justice  Cresswell,  in  Brook  v.  Brook,  3  Sin.  &  G.  506  ,  Robins  v  Dol- 
^8rqi  phin,  1  Sw.  &  T.  37;  s.  c.  3  Macq.  H.  of  Lords  Cases  574,  7  H.*of 
J  Lords  Cases  390  :  and  Tollemache  v.  Tollemache,  30  L.  J.  Matr. 
113. 

In  Shaw  v.  Attorney-General,  L.  R.,  2  P.  &  D.  156,  39  L.  J.  Mat.  81,  the 
petitioner,  an  Englishwoman,  had  been  married  to  an  Englishman  in  Eng- 
land, and  had  resided  more  than  two  years  in  the  state  of  Iowa,  but  her 
husband  had  never  resided  there;  she  obtained  a  divorce  in  Iowa,  and  peti- 
tioned the  English  Court  to  declare  valid  a  second  marriage  solemnized  after 
the  divorce,  but  during  the  lifetime  of  her  first  husband.  The  court  rejected 
the  petition.  The  Judge  Ordinary  (Lord  Penzance)  said, — u  In  no  case  has 
a  foreign  divorce  been  held  to  invalidate  an  English  marriage  between  Eng- 
lish subjects  where  the  parties  were  not  domiciled  in- the  country  by  whose 
tribunals  the  divorce  was  granted.  Whether,  if  so  domiciled,  the  English 
•courts  would  recognise  and  act  upon  such  a  divorce  appears  to  be  a  question 
not  wholly  free  from  doubt,  but  the  better  opinion  seems  to  be  that  they  would 
<lo  so  if  the  divorce  be  for  a  ground  of  divorce,  recognised  as  such  in  this 
-country,  and  the  foreign  country  be  not  resorted  to  for  the  collusive  purpose 
of  calling  in  the  aid  of  its  tribunals.  To  my  mind  it  is  manifestly  just  and 
expedient  that  those  who  may  have  permanently  taken  up  their  abode  in  a 
foreign  country,  resigning  their  English  domicile,  should,  in  contemplation 
of  English  law,  be  permitted  to  resort  with  effect  to  the  tribunals  exercising 
jurisdiction  over  the  community  of  which  by  their  change  of  domicile  they 
liave  become  a  part,  rather  than  they  should  be  forced  back  for  relief  upon 
the  tribunals  of  the  country  they  have  abandoned.  But  the  inquiry  is  need- 
less in  this  case,  because  it  seems  to  me  to  be  neither  just  nor  expedient  that 
a  woman  whose  domicile  is  English,  and  whose  husband's  domicile  is  English, 
should  whilst  living  separate  from  him  in  a  foreign  state,  in  which  he  has 
never  up  to  the  time  of  divorce  set  his  foot,  be  permitted  to  resort  to  the 
local  tribunal,  and  without  any  notice  to  her  husband  except  an  advertise- 
ment, which  he  never  saw  and  was  never  likely  to  see,  obtain  a  divorce  againsi 
him  behind  his  back." 
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It  should  be  mentioned,  however,  that  in  Niboyet  v.  Niboyet,  4  P.  D.  1, 
the  C.  A.,  diss.  Brett,  L.  J.,  held,  reversing  a  decision  of  Sir  R.  Phillimore. 
that  the  mere  fact  of  the  domicile  of  the  husband  being  French,  did  not  oust 
the  jurisdiction  of  the  English  Court  of  Divorce. 

*lt  is  important  to  observe,  although  to  pursue  the  subject  would  nfeo-n 
open  questions  foreign  to  the  main  purpose  of  this  note,  that  the  law  L 
of  a  country  in  which  a  marriage  is  solemnized  cannot  it  seems  give  validity 
to  a  marriage  prohibited  by  the  laws  of  the  country  of  the  domicile  and  alle- 
giance of  the  contracting  parties.  See  Brook  v.  Brook,  3  Sm.  &  G.  481 ;  s. 
c.  in  Dom.  Proc.  18th  March  1861.  The  opinion  given  by  Mr.  Justice 
Cresswell,  who  assisted  Sir  John  Stuart,  V.-C.,  in  the  decision  of  this  case  in 
the  first  instance,  will  be  found  3  Sm.  &  Gr.  510-523,  and  throws  much  light 
upon  the  authorities  and  principles  which  govern  these  questions.  See  also 
Mette  v.  Mette,  1  Sw.  &  T.  416  ;  Fenton  v.  Livingston,  3  Macq.  H.  of  Lords 
Cases  497 ;  and  Sottomayor  v.  De  Barros,  3  P.  D.  1.] 

The  question  as  to  the  precise  power  of  a  foreign  court  over  a  marriage 
solemnized  between  strangers,  or  in  a  different  country,  has  been  much  dis- 
cussed by  foreign  jurists.  It  is  obvious,  at  first  sight,  that  it  divides  itself 
into  a  number  of  distinct  cases,  each  susceptible  of  different  considerations  ; 
for,  1st,  the  marriage  sought  to  be  avoided  by  the  sentence  of  the  foreign 
court  may  be  between  two  strangers,  and  solemnized  in  a  strange  country  [see 
Le  Sueur  v.  Le  Sueur,  1  P.  D.  139,  45  L.  J.  P.  D.  73]  j  or,  2dly,  between 
two  natives  of  the  country  where  the  court  sits,  but  solemnized  in  a  strange 
country  ;  or,  3dly,  between  two  strangers,  but  solemnized  in  the  country 
where  the  court  sits;  and  the  cases  2dly  and  3dly  above  put  may  be  again 
subdivided;  for  the  marriage  of  two  persons  solemnized  in  a  country  to  which 
they  are  strangers,  may  be  contracted,  either  according  to  the  forms  in  use 
in  that  country,  or  else  according  to  a  form  which  some  municipal  law  of 
their  own  country  has  directed  shall  be  sufficient  abroad.  All  the  above 
cases  will  be  again  varied  by  supposing  one  of  the  contracting  parties  to  be  a 
native,  and  the  other  a  stranger.  [Niboyet  v.  Niboyet,  4  P.  D.  1.]  A  fur- 
ther distinction  (which  we  have  seen  is  treated  as  important)  will  arise  where 
the  parties,  or  either  party,  have  become,  or  were  originally,  domiciled  in  the 
country  in  the  courts  of  which  the  validity  of  their  marriage  is  drawn  into 
question. 

It  would  obviously  be  incompatible  with  the  plan  of  this  note  to  involve 
the  reader  in  such  controversies.  I  will,  therefore,  simply  remark,  that 
whether  the  judgment  of  a  foreign  court  be  or  be  not  admissible  in  some  of 
the  above  *cases,  to  prove  the  dissolution  of  a  marriage,  still,  it  is  r*Qf-\ 
apprehended  that  the  sentence  of  a  foreign  court  affirming  the  validity  "- 
of  a  marriage  would  always  be  admissible  here,  inasmuch  as  marriage  is  a 
fact  provable  by  reputation.  (See  Scrimpshire  v.  Scrimpshire,  2  Hagg.  340, 
397  ;  Sinclair  v.  Sinclair,  1  Hagg.  297.)  And  possibly  on  this  ground  it 
might  even  be  made  a  question,  whether  the  void  sentence  of  a  foreign  court 
purporting  to  dissolve  an  English  marriage,  ought  not  to  be  received  as  good 
prima  facie  evidence  of  the  existence  of  the  very  marriage  sought  to  be 
dissolved  by  it. 

The  reader,  if  desirous  of  pursuing  the  subject,  will  find  it  discussed  on 
general  principles,  and  at  considerable  length,  in  Story's  C.  of  L.  For  the 
present  I  will  but  transcribe  the  observation  of  Lord  Redesdale  in  Tovey  v. 
Lindsay,  1  Dow.  140,  viz.,  "  that  if  any  one,  from  any  quarter,  might  go 
and  establish  a  domicile  in  Scotland,  and  by  that  means  draw  his  wife  to  a 
Scotch  forum,  and  proceed  against  her  for  an  absolute  dissolution  of  the  mar- 
riage— if  this  were  to  prevail,  any  person  has  it  in  his  power  to  alter  the 
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nature  of  his  most  solemn  engagements.  The  wife  might  say,  that  such  was 
not  her  contract;  and,  if  this  were  not  held  to  be  a  sufficient  answer,  the 
court  below  might,  on  the  same  principle,  judge  all  other  contracts  by  their 
own  law,  as  well  as  that  of  marriage.  *  *  *  It  could  not  be  just  that  one 
party  should  be  able,  at  his  option,  to  dissolve  a  contract  by  a  law  different 
from  that  under  which  it  was  formed,  and  by  which  the  other  party  under- 
stood it  to  be  governed."  [And  see  the  remarks  of  Lord  Penzance  in  Wilson 
v.  Wilson,  L.  R.,  2  P.  &  D.  435,  cited  by  Sir  R.  Phillirnore  in  Niboyet  v. 
Niboyet.  3  P.  D.  at  p.  59.  The  decision,  however,  of  the  latter  learned  Judge 
has  been  overruled  by  the  C.  A.,  diss.  Brett,  L.  J.,  4  P.  D.  1.] 

With  regard  to  foreign  judgments  upon  matters  in  their  nature  local — 
such,  for  instance,  as  title  to  landed  property.  They,  it  is  apprehended, 
must  be  treated  as  conclusive  here,  on  account  of  the  impossibility  of  their 
being  effectually  questioned.  It  seems,  obvious,  however,  that  their  effect 
here  must  not  be  greater  than  would  be  attributed  to  them  abroad.  And, 
therefore,  if  the  right  to  land  in  France  were  to  come  incidentally  in  question 
before  the  courts  in  this  country,  a  judgment  in  the  courts  of  France  between 
A.  and  B.  could  not,  it  is  apprehended,  be  evidence  here  between  A.  and  C., 
*£-.>i  unless  it  were  first  shown  that  such  a  ^judgment  would  in  France  have 
-*  the  effect  of  a  judgment  in  rem,  and  bind  third  parties.  Plummer  v. 
Woodbourne,  4  B.  &  G.  625,  and  Smith  v.  Nicolls,  5  Bing.  N.  C.  222,  seem 
sufficiently  to  prove  this  proposition. 

Next,  as  to  Estoppels  by  Deed. 

44  No  man,"  says  Lord  Mansfield,  in  Goodtitle  v.  Bailey,  Cowp.  601,  "shall 
be  allowed  to  dispute  his  own  solemn  deed."  Numerous  instances  of  the  con- 
clusive effect  of  a  deed  are  to  be  found  in  the  books.  See  Fairtitle  v.  Gilbert. 
2  T.  R.  171  (and  see  the  distinction  mentioned  there  between  a  trustee  for 
the  public,  and  other  persons;  as  to  which  see  also  Doe  d.  Baggaley  v.  Hares, 
4  B.  &  Ad.  437  ;  Doe  d.  Levy  v.  Home,  3  Q.  B.  766).  See  also,  on  the  gen- 
eral principle,  Right  v.  Proctor,  4  Burr.  2208 ;  Bonner  v.  Wilkinson,  5  B.  & 
A.  682;  Johnson  v.  Mason,  1  Esp.  89;  Wood  v.  Day,  7  Taunt.  646;  Friend 
v.  Estabrook,  2  W.  Bl.  1152.  [Clemow  v.  Geach,  L.  R.,  6  Ch.  147  ;  40  L. 
J.  Ch.  44 ;  General  Finance,  &c.,  Co.  v.  Liberator,  &c.,  Society,  27  W.  R. 
210.] 

And  not  only  is  the  deed  conclusive  on  the  party  executing  it,  as  to  the 
very  point  intended  to  be  affected  by  the  instrument  (see  Rowantree  v.  Jacob, 
2  taunt.  141  ;  Harding  v.  Ambler,  3  M.  &  W.  279;  Co.  Litt.  252  a),  but 
also  as  to  facts  recited  in  it  (see  Nash  v.  Turner,  1  Esp.  217  ;  Rees  d.  Cham- 
berlain v.  Lloyd,  Wightwick  123;  Jones  v.  Williams,  2  Stark.  52). 

Thus,  in  Bowman  v.  Taylor,  2  A.  &  E.  278,  the  deed  recited,  that  the 
plaintiff  had  invented  certain  improvements,  for  which  he  had  obtained  a 
patent;  and  the  defendant,  in  consideration  of  a  licence  to  use  it,  entered 
into  certain  covenants,  for  the  breach  of  which  he  was  sued  ;  it  was  held  that 
he  could  not  traverse  the  invention  of  the  plaintiff,  and  that  a  plea  to  that 
effect  was  bad  upon  demurrer.  The  passage  from  Co.  Litt.  352  b.  was  cited 
to  the  effect  that  "  a  recital  doth  not  conclude  because  it  is  no  direct  affirma- 
tion." However,  the  court  were  unanimous  in  giving  effect  to  the  estoppel. 
"  The  law  of  estoppel,"  said  Taunton,  J.,  "  is  not  so  unjust  or  absurd  as  it 
has  been  too  much  the  custom  to  represent.  The  principle  is.  that  where  a 
man  has  entered  into  a  solemn  engagement  by  and  under  his  hand  and  seal, 
as  to  certain  facts,  he  shall  not  be  permitted  to  deny  any  matter  which  he  has 
BO  asserted.  The  question  here  is,  whether  this  be  a  matter  so  asserted  by  the 
defendant  under  his  hand  and  seal  that  he  shall  not  be  permitted  *to 
deny  it  in  pleading.  It  is  said  that  the  allegation  in  the  deed  is  made 
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by  way  of  recital,  but  I  do  not  see  that  a  statement  such  as  this   is  the  less 
positive,  because  it  is  introduced  by  a  *  Whereas/" 

To  the  same  effect  as  Bowman  v.  Taylor  is  Lainson  v.  Tremere,  1  A.  &  E. 
792.  That  was  an  action  on  a  bond,  the  condition  of  which,  being  set  out  on 
oyer,  recited  an  indenture  of  demise  at  a  rent  of  170£,  for  payment  of  which 
the  bond  was  conditioned.  The  plea  set  out  an  indenture,  which  it  averred 
to  be  the  same  as  that  mentioned  in  the  condition,  and  in  which  the  rent  was 
140/.,  due  payment  of  which  was  averred.  Replication,  non-payment  of  the 
170£.  rent;  and  demurrer.  The  court  held  that  the  defendant  was  estopped 
from  saying  that  the  rent  reserved  was  different  from  that  recited,  and  gave 
judgment  for  the  plaintiff  (see  Harding  v.  Ambler,  3  M.  &  W.  279). 

To  the  same  effect  as  Bowman  v.  Taylor  and  Lainson  v.  Tremere,  is  Hill  v. 
Manchester  and  Salford  Waterworks  Co.,  2  B.  &  Ad.  244;  [and  Horton  v. 
The  Westminster  Improvement  Commissioners,  7  Exch.  780.] 

In  the  above  three  cases  of  Lainson  v.  Tremere,  Hill  v.  Manchester  and 
Salford  Waterworks  Co.,  and  Bowman  v.  Taylor,  the  prior  authorities  will  be 
found  collected. 

[But  in  equity  an  incorrect  statement  throughout  a  mortgage  deed  as  to 
the  amount  of  the  mortgage  debt,  which  appeared  from  subsequent  deeds  to 
be  merely  a  mistake,  has  been  treated  as  of  no  importance.  Scholefield  v. 
Lookwood,  33  L.  J.  Chan.  106. 

And  per  Lord  Romilly,  M.  R.,  in  Brooke  v.  Haynes,  L.  R.,  6  Eq.  30, 
"  although  an  executor  may  execute  a  solemn  deed,  saying,  '  I  have  paid  all 
the  legacy-duty  on  certain  bequests/  amounting  to  a  sum  named,  still  if  he 
shows  clearly  that  there  is  a  mistake  in  the  amount,  and  there  is  no  fraud  or 
deception  in  the  case,  I  am  of  opinion  that  he  is  in  equity  entitled  to  recover 
any  further  suui  which  he  may  have  been  properly  called  upon  to  pay." 

And  in  Simpson's  Case,  L.  R.,  9  Eq.  597,  one  who  had  executed  a  deed 
reciting  that  he  was  a  member  of  a  burlding  society,  was  held  by  Malins,  V. 
C.,  not  to  be  estopped  in  equity  from  showing  that  he  had  executed  the  deed 
without  reading  it,  and  was,  in  fact,  not  a  member,  so  as  to  be  liable  as  a  con- 
tributory on  the  winding-up.  See  also  Ex  parte  Morgan,  In  re  Simpson,  2 
Ch.  D.  89,  per  Mellish,  L.  J. 

*In  General  Finance,  &c.,  v.  Liberate,  &c.,  Society,  27  W.  R.  210,   r^g^ 
Jessel,  M.  R.,  expresses  an  opinion  that  the  doctrine,  (sc.  of  estoppel    •- 
by  deed,)  should  not  be  carried  further  than  a  judge  is  ob.liged  to  carry  it. 

These  cases  are  of  the  more  importance  on  account  of  the  provision  of  the 
Judicature  Act,  1H73,  s.  25,  subs.  11,  that  generally  in  all  matters,  not  in 
that  act  particularly  mentioned,  in  which  there  is  any  conflict  or  variance  be- 
tween the  rules  of  equity  and  the  rules  of  the  common  law  with  reference  to 
the  same  matter,  the  rules  of  equity  shall  prevail.] 

A  distinction  has  been  frequently  noticed  between  the  effect  of  B.  general 
and  a.  particular  recital.  "  In  Rolle's  Abridgment,  Estoppel  P.,  pi.  1  &  7,  it 
is  laid  down,  that  '  if  the  condition  contain  a  generality  to  be  done,  the  party 
shall  not  be  estopped  to  say  there  was  not  any  such  thing.'  But  in  all  cases 
where  the  condition  of  a  bond  has  reference  to  a  particular  thing,  the  obli- 
gor shall  be  estopped  to  say  that  there  is  no  such  thing.'  The  same  rule 
as  to  generalities  and  particularities  is  laid  down  in  Strowd  v.  Willis,  Cro. 
Eliz.  762,  and  Shelley  v.  Wright,  Willes  9,  and  urged  in  argument  in  Hosier 
v.  Searle,  2  B.  &  P.  299,  and  Hill  v.  Manchester  and  Salford  Waterworks 
Co." — Per  Lord  Denman,  delivering  the  judgment  of  the  court  in  Lainson 
v.  Tremere. 

The  grounds  of  this  distinction  I  apprehend  to  be  the  same  as  has  already 
beeu  laid  down  with  reference  to  estoppels  by  matter  of  record,  namely,  that 


792 

an  estoppel  must  be  certain.  In  Right  d.  Jeffreys  v.  Bucknell,  2  B.  &  Ad. 
278,  where  a  party  had  covenanted  with  a  mortgagee  that  he  was  ''  legally  or 
equitably  "  entitled ;  a  subsequent  mortgagee  was  held  not  to  be  estopped 
from  setting  up  the  legal  estate,  which  the  mortgagor  had  acquired  after  the 
first  mortgage.  "  There  is,"  said  Lord  Tenterden,  delivering  the  judgment 
of  the  court,  "  a  want  of  that  certainty  of  allegation  which  is  necessary  to 
make  it  an  estoppel.  Lord  Holt  lays  it  down  in  Salter  v.  Kidley,  1  Show.  59, 
that  general  recital  is  not  an  estoppel,  though  recital  of  a  particular  fact  is." 
See  Com.  Dig.  Estoppel,  A.  2  ;  Rainsford  v.  Smith,  Dyer  196  a,  note.  The 
same  rule  was  acted  upon  in  Kepp  v.  Wiggett,  10  C.  B.  35,  where  the  sure- 
ties in  a  bond  were  considered  not  to  be  bound  by  a  recital  that  the  principal 
had  been  duly  appointed,  [and  Heath  v.  Crealock,  L.  11.,  10  Ch.  22,  where  it 
was  held  that  a  recital  that  S.  was  "seised  or  otherwise  well  and  sufficiently 
*o7~-i  entitled  to  "  certain  property"  free  *from  incuinbrances,"  was  not  so 
-I  precise  or  unambiguous  as  to  create  an  estoppel  as  to  the  fact  of 
S.  possessing  the  legal  estate  therein.  It  was  also  acted  upon  by  Jessel,  M. 
R.,  in  General  Finance,  &c.,  Co.  v.  Liberator,  &c.,  Society,  sup.] 

It  is  always  a  question  of  construction  whether  the  recital  is  to  be  con- 
sidered as  the  language  of  both  parties  agreeing  upon  a  fact,  or  the  assertion 
of  one  of  them  only,  and  the  estoppel  is  limited  in  this  respect  by  the  con- 
struction of  the  instrument;  Stronghill  v.  Buck,  14  Q.  B.  781,  [and  by  the 
Lords  Justices  in  Heath  v.  Crealock,  L.  R.,  10  Ch.  22. 

And  when  a  deed  is  set  up  as  an  estoppel,  the  real  intention  and  object  of 
the  admissions  in  it  must  be  looked  to.  The  South  Eastern  Rail.  Co.  v.  War- 
ton,  6  H.  &  N.  520. 

A  case  illustrative  of'  this  rule  is  that  of  Morton  v.  Woods,  L.  R.,  4  Q.  B. 
293,  38  L.  J.  Q.  B.  81.  In  that  case  the  plaintiff  sued  the  defendants  for 
wrongful  distress.  The  latter  had  distrained  under  the  provisions  of  an  inden- 
ture of  mortgage,  executed  by  the  plaintiff,  but  not  by  the  defendants, 
whereby  the  plaintiff,  in  consideration  of  advances  made  by  the  defendants, 
purported  to  convey  certain  property  to  the  defendants,  upon  trust,  for  sale, 
and  the  plaintiff,  as  further  security  for  the  advances,  attorned  and  became 
tenant  to  the  defendants  for  the  term  of  ten  years  at  an  annual  rent,  if  the 
security  should  so  long  continue,  with  a  proviso  for  entry  and  determination 
of  the  term  by  the  defendants.  This  instrument,  however,  recited  a  previous 
mortgage  of  the  property  by  the  plaintiff,  so  that  on  the  face  of  the  instru- 
ment creating  the  supposed  estoppel,  it  appeared  that  there  was  no  legal  estate 
in  the  plaintiff  to  convey  to  the  defendants ;  and  it  was  therefore  contended 
on  behalf  of  the  plaintiff,  that  there  was  no  legal  estate  in  the  defendants  to 
support  the  distress,  for  that  the  truth  appearing,  the  estoppel  created  by 
the  supposed  tenancy  ceased.  But  the  Court  of  Exchequer  Chamber  uphold- 
ing the  judgment  of  the  Queen's  Bench  held  otherwise.  In  giving  judg- 
ment the  Lord  Chief  Baron  cites  with  approval  a  passage  in  the  judgment 
of  Lord  Chelmsford,  C.,  in  Jolly  v.  Arbuthnot,  4  De  G.  &  J.  at  p.  237 ;  28 
L.  J.  Ch.  at  p.  551,  wherein  he  says,  that "  the  circumstance  of  the  truth 
appearing  upon  the  deed  is  a  reason  why  the  agreement  of  the  parties  which 
it  embodies  should  be  carried  out,  either  by  giving  effect  to  their  intentions 
in  the  manner  which  they  have  prescribed,  or  by  way  of  estoppel  to  prevent 
.jjo^i  their  denying  *the  right  to  do  the  acts  which  they  have  authorized 
J  to  be  done. 

No  estoppel  as  to  the  legal  estate  is  created  by  the  common  words  of  grant 
in  a  conveyance,  nor,  it  would  seem,  by  a  covenant.  See  per  Jessel,  M.  R., 
in  General  Finance,  &c.,  Co.  v.  Liberator,  &c..  Society,  27  W.  R.  210.] 

It  may  also  be  noticed  that  a  recital  in  a  deed,  while  it  may  operate  as  an 
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estoppel  not  only  in  an  action  of  covenant  upon  the  deed  itself,  but  also  in 
any  proceeding  to  enforce  the  rights  arising  out  of  the  deed  (Wiles  v.  Wood- 
ward, 5  Exch.  557),  does  not,  as  it  seems,  estop  the  parties  in  an  action  not 
founded  on  the  deed  but  wholly  collateral  thereto.  See  Carpenter  v.  Bullor, 
8  M.  &  W.  212  [cited  per  Mellish,  L.  J.,  in  Ex  parte  Morgan,  In  re  Simpson, 
2  Ch.  D.  89,  and  Frazer  v.  Pendlebury,  31  L.  J.  0.  P.  1,  where  a  mortgagee 
who  had  executed  an  assignment  of  his  security,  which  assignment  contained 
a  recital  that  a  particular  sum  of  money  was  due  for  principal,  interest  and 
costs,  was  held  not  estopped  from  showing  in  an  action  against  the  mort- 
gagor, that  part  of  this  sum  was  improperly  claimed  from  him  as  costs,  and 
had  been  paid  by  him  to  the  mortgagor,  under  protest,  and  in  order  to  induce 
him  to  execute  the  assignment :  the  recital  relating  not  to  the  subject-matter 
of  the  deed  itself,  but  to  a  matter  collateral  to  the  main  object  of  the  deed. 
See  also  South  Eastern  Rail.  Co.  v.  Warton,  6  H.  &  N.  520,  31  L.  J.  Exch. 
515,  and  the  judgment  of  Wood,  V.-C.,  in  Carter  v.  Carter,  3  Kay  &  J. 
645  ;]  this  is  analogous  to  the  rule  already  stated  as  to  judgments. 

With  regard  to  the  mode  in  which  an  estoppel  by  deed  is  to  be  used,  it  is 
apprehended  that  the  rule  is  the  same  as  that  which,  as  is  above  contended, 
govern[ed  under  the  system  of  pleading  anterior  to  the  Judicature  A-cJs  1873 
and  1875]  the  user  of  an  estoppel  by  the  judgment  of  a  court  of  record,  viz., 
that  the  estoppel  must  be  pleaded  if  there  be  an  opportunity ;  otherwise  the 
party  omitting  to  plead  it  waives  the  estoppel,  and  the  jury  must  find  the 
truth.  Bowman  v.  Rostron,  2  A.  &  E.  295;  Wilson  v.  Butler,  4  Bing  N. 
C.  748  ;  Carpenter  v.  Buller,  8  M.  &  W.  212  ;  Freeman  v.  Cooke,  2  Exch. 
654,  per  curia m ;  Young  v.  Raincock,  7  C.  B.  310.  It  is,  however,  clear 
that,  where  the  estoppel  is  apparent  on  the  face  of  the  record,  advantage  of 
it  may  be  taken  on  demurrer.  This,  it  will  be  seen,  was  done  in  Bowman 
v.  Taylor,  and  Hill  v.  Manchester  and  Saltbrd  Waterworks  Co.,  Becket  v. 
Bradley,  7  M.  &  Gr.  994,  [and  Hill  v.  Laming,  9  *Exch.  256.]  And  ^^ 
a  number  of  instances  will  be  found  in  the  instructive  notes  to  Veale  '• 
v.  Warner,  3  Wins.  Saund.  325  a,  where  the  authorities  on  this  point  are 
collected. 

This  seems  the  best  place  in  which  to  advert  to  a  rule  which,  although 
general,  is  most  frequently  applied  to  cases  of  estoppel  by  deed.  viz..  that 
there  can  be  no  estoppel  where  an  interest  passes.  Thus,  though  a  lessee  is 
estopped  from  showing  that  his  lessor  had  no  title  to  the  premises  demised,  yet 
he  may  show  that  he  was  entitled  to  a  particular  estate  which  has  expired. 
See  Doe  v.  Seaton,  2  C.,  M.  &  R.  728;  Neave  v.  Moss,  1  Bing.  N.  C.  380 ; 
[Langford  v.  Selmes,  3  Kay  &  J.  220;  and  Weld  v.  Baxter,  11  Exch.  816, 
S  C.  in  error,  1  H.  &  N.  568 ;]  aiid  see  the  notes  to  Walton  v.  Waterhouse,  2 
Wms.  Saund.  [826,  ed.  1871],  in  which  this  portion  of  the  subject  is  so  fully 
treated  by  the  learned  editors,  that  it  would  be  a  mere  waste  of  time  to  reca- 
pitulate their  observations. 

[The  assignees  of  a  reversion  by  estoppel  may  rely  on  the  estoppel  against 
the  lessee :  see  Cuthbertson  v.  Irving,  4  H.  &  N.  742,  s.  o.  in  error,  6  H.  & 
N.  135,  where  a  mortgagor  in  possession,  having  at  the  time  of  the  granting 
of  a  lease  no  legal  title,  but  only  an  equity  of  redemption,  assigned  all  his 
estate  and  title  to  a  third  person,  who  sued  the  tenant  on  a  covenant  to  repair, 
and  it  was  held  in  the  Exchequer  Chamber,  affirming  the  judgment  of  the 
Court  of  Exchequer,  that  the  tenant  was  estopped  from  denying  that  the 
lessor  had  such  a  legal  estate  as  would  warrant  the  lease.  "  The  lessor  in  this 
case,"  said  Mr.  Justice  Wightman,  delivering  the  judgment  of  the  Court  of 
Error,  "  being  a  mortgagor  in  possession  at  the  time  of  the  granting  of  the 
lease,  had  no  legal  title  to  the  premises,  but  only  an  equity  of  redemption. 
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His  title,  therefore,  as  between  him  and  his  lessee  is  only  by  estoppel ;  and 
if  the  lessor  assign,  as  he  can  only  assign  that  which  he  had,  his  assignee  will 
either  have  a  title  by  estoppel  as  against  the  lessee,  or  no  title  at  all.  In  this 
case,  if  the  plaintiff  had  declared  in  the  old  form,  he  would  have  stated  the 
lessor  to  have  been  seised  in  fee,  which  according  to  the  cases  might  have 
been  traversed,  and  if  it  had,  and  it  had  appeared  upon  the  evidence  that  the 
lessor  had  no  legal  estate  or  interest  whatever  in  the  premises,  but  only  an 
equity  of  redemption,  the  question  is,  how  ought  the  issue  upon  the  traverse 
to  be  found  ?  The  answer  is  for  the  plaintiff;  because  the  lessee  is  estopped 
from  denying  that  the  plaintiff  had  such  a  legal  estate  as  *would  war- 
rant  the  lease  ;  and  as  no  other  legal  estate  or  interest  is  shown  to 
have  been  in  the  lessor,  it  must  be  taken  as  against  the  lessee  by  estoppel, 
that  the  lessor  had  an  estate  in  fee.  It  may  be  difficult  to  reconcile  all  the 
cases  upon  the  point,  but  they  are  all  discussed  in  the  notes  to  Spencer's  Case, 
in  the  1st  vol.  of  Smith's  Leading  Cases,  and  in  the  judgment  in  this  case, 
delivered  by  my  brother  Martin  in  the  court  below ;  and  the  result  appears  to 
be,  that  there  is  no  sound  reason  why  the  assignee  of  the  reversion  should  not 
establish  his  title  by  way  of  estoppel." 

On  the  doctrine  of  the  principal  case  of  Doe  v.  Oliver,  that  the  interest 
when  it  accrues  feeds  the  estoppel,  see  Heath  v.  Crealock,  L.  R.,  18  Eq.  215, 
where  it  was  held  that  the  estoppel  was  not  fed  by  an  interest  which  accrued 
by  means  of  a  conveyance  cancelled  by  a  Court  of  Equity  on  the  ground  of 
fraud.  On  appeal  it  was  held  that  there  was  no  estoppel,  L.  R.,  10  Ch.  22.] 

It  is  scarce  necessary  to  add  with  regard  to  an  estoppel  by  deed,  that  it 
extends  to  persons  claiming  under  the  person  estopped,  in  the  same  manner 
as  an  estoppel  by  record  does.  See  Taylor  v.  Needham,  2  Taunt.  278  ;  Doe 
v.  Stone,  3  C.  B.  176,  where  the  purchaser  of  an  equity  of  redemption  was 
held  bound  by  a  recital  in  the  mortgage  deed  [and  Cleinow  v.  Geach,  L.  R., 
6  Ch.  147,  40  L.  J.  Ch.  44].  And  see  vol.  i.,  p.  *106,  et  seq. 

The  following  point  is,  however,  worth  notice.  No  person  can  avoid  his 
own  deed  by  which  an  estate  has  passed,  on  the  ground  of  his  own  fraud  in 
executing  it.  Doe  a".  Roberts  v.  Roberts,  2  B.  &  Ad.  367.  But  it  sometimes 
happens  that  a  party  claiming  through  him  can,  for  that  party  may  be  one  of 
those  who  would  be  aggrieved  by  the  fraud.  Doe  d.  Williams  v.  Lloyd,  5 
Bing.  N.  C.  742. 

An  estoppel  cannot  operate  to  prevent  either  party  from  objecting  to  an 
instrument,  that  it  is  not  properly  stamped  ;  see  Stedman  v.  Duhamel,  1  C. 
B.  888  ;  or  that  it  requires  inrolment  under  the  Annuity  Act,  Doe  v.  Ford,  3 
A.  &  E.  649,  5  N.  &  M.  209,  s.  c. ;  or  upon  other  like  grounds  which  are 
allowed  for  the  benefit  of  the  public.  See  Collins  v.  Blantern,  vol  i.,  p. 
*387,  and  the  notes.  And  see  a  supposed  but  not  real  exception  where  the 
law  does  not  invalidate  the  instrument  altogether,  but  only  prevents  it  from 
having  a  particular  operation,  Philpotts  v.  Philpotts,  10  C.  B.  85. 

*879]  ^Estoppel  by  matter  in  pais. 

The  instances  given  by  Lord  Coke  of  estoppels  in  pais  are  : — "  By 
matter  in  pais,  as  by  liverie,  by  entry,  by  acceptance  of  rent,  by  partition, 
and  by  acceptance  of  an  estate/'  as  in  the  case  put  by  Littleton  in  sees.  666, 
667. 

There  is  a  remarkable  distinction  between  this  and  the  other  kinds  of 
estoppel,  namely,  that  [under  the  old  system  of  pleading]  it  [might  have 
been]  relied  on  in  evidence  as  conclusive  without  being  pleaded  specially  by 
way  of  estoppel.  But  it  appears  from  Darlington  v.  Pritchard,  5  Scott  N.  R. 
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610,  4  M.  &  Gr.  783  s.  c.  (where  an  estoppel  arising  out  of  the  acceptance  of 
rent  was  replied  to  a  plea  alleging  an  adverse  title),  and  Sanderson  v.  Coil- 
man,  4  Scott  N.  R.  638,  4  M.  &  Gr.  209,  s.  c.  (where  the  estoppel  arising 
out  of  the  acceptance  of  a  bilt  of  exchange  was  replied  to  a  plea  denying  the 
drawing),  that  it  [was]  optional  either  to  plead  specifically  the  facts  out  of 
which  the  estoppel  arises,  or  to  allege  or  deny  as  the  case  may  be,  that  which 
those  facts  conclude  the  opposite  party  from  denying  or  alleging,  and  rely  at 
the  trial  upon  the  matter  in  paw  which  creates  the  estoppel,  as  being  conclu- 
sive evidence  of  such  allegation  or  denial. 

[It  is  apprehended,  however,  that  under  the  new  system  established  by  the 
Judicature  Acts  it  will  be  necessary  to  set  forth  the  facts  which  create  the 
alleged  estoppel.] 

The  example  given  by  Littleton  of  an  estoppel  by  acceptance  of  an  estate, 
is  the  case  of  a  feoffment  without  writing  accompanying  it;  a  case  which  could 
not  arise  at  present,  in  consequence  of  the  Statute  of  Frauds.  We  have, 
however,  numerous  instances  of  this  sort  of  estoppel ;  for  no  rule  can  be 
more  clearly  settled,  than  that  a  man  shall  not  be  permitted  during  his  pos- 
session of  premises,  to  dispute  the  title  of  the  landlord  under  whom  he  en- 
tered. The  case  oftenest  cited  for  this  is  perhaps  Doe  d  Knight  v.  Lady 
Stnythe,  4  M.  &  S.  347.  "  It  has,"  said  Dampier,  J.,  in  that  case,  "  been  ruled 
often,  that  neither  the  tenant,  nor  any  one  claiming  by  him,  can  dispute  the 
landlord's  title.  This,  I  believe,  has  been  the  rule  for  the  last  twenty-five 
years,  and,  I  remember,  was  so  laid  down  by  Buller,  J.,  upon  the  western 
circuit."  Accordingly,  in  Doe  d.  Bullen  v.  Mills,  2  B.  &  Ad.  17,  it  was  held, 
that  if  a  tenant  consents  to  give  up  possession  to  a  party  claiming  by  a  title 
*adverse  to  his  own  landlord,  that  party  is  estopped,  as  the  tenant  r^oorv 
would  have  been,  from  disputing  the  landlord's  title.  So  a  person  L 
who  defends  in  ejectment  as  landlord  is  bound  by  an  estoppel  of  this  sort 
existing  against  the  tenant  in  possession.  Doe  v.  Lady  Srnythe,  ubi  supra. 
See  also  Doe  v.  Mizem,  '2  M.  &  Rob.  56  [and  Ford  v.  Ager,  2  H.  &  C.  279]. 

A  great  number  of  instances  of  this  sort  will  be  found  collected  in  the  note 
to  Veale  v.  Warner,  1  Wms.  Saund.  325  ;  in  addition  to  which,  see  Doe  v. 
Fuller,  1  Tyr.  &  Gr.  17  ;  Parry  v  House,  Holt  489  ;  Hall  v.  Butler,  2  P.  & 
D.  374;  10  A.  &  E.  204  ;  Dolby  v.  lies,  11  A.  &  E.  335 ;  Doe  v.  Wiggins, 
4  Q.  B.  367 ;  Doe  v.  Foster,  3  C.  B.  215 ;  Att.-General  v.  Lord  Hotham,  3 
Russ.  415;  Fleming  v.  Gooding,  10  Bing.  549,  in  which  it  is  laid  down,  that, 
where  premises  are  let  by  the  agent  of  an  unnamed  landlord,  as  such,  the 
tenant  who  has  gone  into  possession  is  estopped  from  disputing  the  title  of 
the  unnamed  landlord  when  disclosed.  See  also  Francis  v.  Doe,  4  M.  &  W. 
331,  where  a  firm  taking  a  lease  from  one  of  the  partners,  was  held  to  be 
estopped  [and  Gibbons  v.  Buckland,  1  H.  &  C.  736,  32  L.  J.  Exch.  156.] 

The  principle  of  the  rule  includes  even  a  licensee,  who  is  prevented  from 
disputing  the  title  of  the  person  who  licensed  him  :  Doe  d.  Johnson  v.  Bay- 
tup,  3  A.  &  E.  188.  In  that  case,  the  defendant  asked  leave  of  the  party 
possessed  to  get  vegetables  in  the  garden,  and  having  thus  obtained  an 
entrance,  took  possession  of  the  house,  claiming  a  title.  It  was  held  that  she 
was  estopped.  "  In  the  case,"  said  Patteson,  J.,  u  of  a  person  who  has 
become  tenant,  there  is  no  doubt  as  to  the  law.  Doe  d.  Knight  v.  Lady 
Smythe,  shows  that  he  must  give  up  possession  to  the  party  by  whom  he  was 
let  in,  and  then,  if  he,  or  any  one  claiming  by  him,  has  a  title  aliunde,  that 

title  may  be  tried   by  ejectment The  rule  as  to  claiming  title,  which 

applies  to  the  case  of  a  tenant,  extends  also  to  that  of  a  person  coming  in  by 
permission,  as  a  mere  lodger,  or  as  a  servant." 

See  likewise  Doe  v.  Skirrow,  7  A.  &  E.  160  ;  Doe  d.  Willis  v.  Birchmore, 
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9  A.  &  E.  662  ;  [Duke  v.  Ashby,  7  H.  &  N.  600  ;  and  Cowper  v.  Fletcher,  6 
B.  &  S.  464,  34  L.  J.  Q.  B.  187,  where  it  was  held  that  one  of  two  joint  ten- 
ants might  demise  his  part  to  the  other  with  the  usual  incidents  of  a  reversion 
and  right  to  distrain.  And  it  should  seem  that  the  joint  tenant  who  has 
*3811  ta^eu  possession, •  and  *paid  rent,  is  estopped  from  saying  that  he  is 
••  not  tenant  to  the  other. 

By  analogy  to  the  estoppel  between  landlord  and  tenant,  one  who  had  been 
led  into  possession  by  a  devisee  was  held  estopped  from  disputing  the  validity 
of  the  will  as  against  a  remainder-man  who  claimed  under  it  to  enter  on  the 
decease  of  the  devisee.  Board  v.  Board,  L.  R.,  9  Q.  B.  48,  43  L.  J.  Q.  B.  4. 
See  this  subject  discussed  in  In  re  Stringer's  Estate,  Shaw  v.  Jones-Ford,  6 
Ch  D.  1,46L.  J.  Ch.  633] 

However,  a  tenant  who  has  covenanted  with  his  landlord  to  give  up  fixtures 
at  the  end  of  the  term,  is  not  estopped  from  showing,  in  reduction  of  damages, 
that  they  were  claimed  by  and  given  up  to  a  mortgagee  deducing  title  from 
the  landlord.  Watson  v.  Lane,  11  Exch.  769. 

Though  the  tenant  cannot  dispute  the  landlord's  title,  he  is  permitted  to 
show  that  it  has  expired  (see  the  authorities  collected  in  the  notes  to  Walton 
v.  Waterhouse,  1  Wms.  Saund.  418),  for,  in  that  case,  he  does  not  dispute 
the  title,  but  confesses  and  avoids  it  by  matter  ex  post  facto  :  thus  in  Hop- 
craft  v.  Keys,  9  Bing.  613,  Hopcraft  was  let  into  possession  by  Hawkins, 
upon  the  12th  of  February,  1831,  at  a  quarterly  rent  for  a  year  certain.  But 
Hawkins's  own  title  was  under  Kent,  and  was  defeasible  upon  the  non-com- 
pletion of  certain  matters,  which,  not  having  been  completed,  Kent  re-entered 
before  any  rent  became  payable  from  Hopcraft  to  Hawkins,  and  kept  out 
Hopcraft  for  some  weeks,  but  afterwards  restored  him  to  possession  under  a 
new  agreement,  and  at  a  different  rent  payable  to  himself.  Hawkins  after- 
wards distrained  for  the  rent  he  had  reserved,  and,  in  an  action  of  replevin, 
it  was  held  that  Hopcraft  was  not  estopped  from  showing,  under  a  plea  of 
non  tenuit,  that  his  landlord  had  a  defeasible  title  only,  and  that  it  had  been 
defeated  as  above  mentioned.  See  Doe  v.  Seaton,  2  C.,  M.  &  R.  728  ;  Doe  d. 
Hisginbotham  v.  Barton,  11  A.  &  E.  307 ;  [The  Mayor  of  Poole  v.  Whitt,  15 
M.  &  W.  571 ;  Delany  v.  Fox,  2  C.  B.  N.  S.  768;  and]  Downes  v.  Cooper,  2 
Q.  B.  2f>6,  where  Lord  Denman,  C  J..  expressed  an  opinion  that  if  a  tenant 
is  estopped  from  denying  the  title  of  the  landlord  who  gives  him  possession, 
the  landlord  must  also  be  estopped  from  treating  as  his  tenant  him  whom  he 
has  required  to  enter  into  that  relation  with  another  instead  of  himself. 

As  it  is  competent  to  the  tenant  to  show  when  the  title  of  *the 
^  landlord  expired,  so  he  may  dispute  its  validity  at  any  time  previous 
to  his  own  tenancy,  so  as  to  avoid  an  assurance  made  by  the  landlord  before 
its  commencement.  Doe  d.  Oliver  v.  Powell,  1  A.  &  E.  531. 

[And  "  when  the  lease  is  at  an  end,  the  man  who  was  formerly  the  tenant, 
but  has  now  ceased  to  be  so,  may  show  that  it  was  altogether  a  mistake  to 
have  taken  that  lease,  and  that  the  land  really  belonged  to  him ;  but  during 
the  continuance  of  the  lease  he  cannot  show  anything  of  the  sort :  it  must 
be  taken  as  against  him  that  the  lessor  had  a  title  to  the  land."  Per  Lord 
Blackburn  in  Clark  v.  Adie,  2  App.  Ca.  435. 

In  Watson  v.  Lane,  11  Exch.  772,  it  was  suggested  by  the  Lord  Chief 
Baron,  referring  to  Ogle  v.  Atkinson,  5  Taunt.  759,  that  it  is  only  in  eject- 
ment that  a  tenant  is  estopped  from  denying  the  title  of  his  landlord ;  but 
the  Court  of  Common  Pleas  was  of  opinion,  in  Delany  v.  Fox,  supra,  that 
this  is  not  so. 

As  to  the  rights  of  the  assignee  of  a  reversion  by  estoppel,  see  Cuthbert- 
son  v.  Irving,  ante,  p.  *877.] 


THE  DUCHESS  OF  KINGSTON^  CASE.  797 

The  estoppel  by  payment  of  rent  is  not  so  strong  as  that  by  acceptance  of 
the  tenancy;  for  a  person  who  has  paid  rent  is  allowed  to  show  that  he  did 
so  in  consequence  of  mistake  or  misrepresentation.  Fenner  v  Duplock,  2 
Ring.  10 ;  Rogers  v.  Pitcher,  6  Taunt.  202.  "  The  rule  is  clear,"  said  Dallas, 
J.,  in  that  case,  u  that,  generally,  a  tenant  cannot  dispute  his  landlord's  title; 
but  here  it  comes  to  this  question,  whether,  after  a  person  has  been  in  posses- 
sion under  another  lessor,  if  he  has  been  persuaded  to  attorn  under  circum- 
stances which  do  not  warrant  it,  it  may  not  be  open  to  him  to  prove  that  the 
rent  was  paid  without  sufficient  ground;  and  I  think  it  is.  In  Doe  d.  Harvey 
v.  Francis,  2  M.  &  Rob.  57,  the  lessor  of  the  plaintiff  proved  payment  of 
rent — the  defendant  proposed  to  put  in  an  answer  in  Chancery,  in  which  he 
had  sworn  that  he  had  no  real  interest  in  the  premises,  but  had  acted  as 
agent  for  a  body  of  adventurers.  It  was  objected  that  the  defendant  was 
estopped  from  disputing  the  title  of  a  person  to  whom  he  had  paid  rent.  The 
objection,  however,  was  overruled  by  Patteson,  J.,  who  said,  u  that  where  a 
tenancy  was  attempted  to  be  established  by  mere  payment  of  rent,  without 
any  proof  of  an  actual  demise,  or  of  the  tenant's  having  been  let  into  posses- 
sion by  the  person  to  whom  the  payment  was  made,  evidence  is  always  admis- 
sible on  the  part  *of  the  tenant  to  explain  the  payment  of  rent,  and  r^ooo 
to  show  on  whose  behalf  such  rent  was  received." 

[In  Knight  v.  Cox,  18  C.  B.  645,  payment  of  rent  even  under  a  distress 
was  held  not  to  be  a  conclusive  admission  of  title  in  the  distrainor,  but  rebut- 
table  by  showing  that  he  never  had  any  title.] 

See  also  Brook  v.  Biirgs,  2  Bing.  N.  C.  272;  the  judgment  of  Patteson, 
J.,  in  Hall  v.  Butler,  2  P.  &  D.  374,  10  A.  &  E.  274;  Claridge  v.  M'Kenzie, 
4  Scott  N.  R.  796;  4  M.  &  Gr.  143,  s.  c.  ;  and  Doe  d.  Plevin  v.  Brown,  7  A. 
&  E.  447,  where  it  was  held  that  a  tenant  who  had  attorned  to  the  vendee  of 
the  landlord  was  not  estopped  from  showing:  that  the  landlord  had,  before  the 
sale,  without  his  knowledge,  become  bankrupt.  On  the  same  principle  in 
Doe  d.  Higginbotham  v.  Barton,  11  A.  &  E.  307,  a  tenant  let  in  by  the  mort- 
gagor, and  who  had  paid  rent  to  a  second  mortgagee,  was  allowed  to  set  up  the 
first  mortgage  on  receiving  notice  of  it. 

However,  if  the  tenant  cannot  show  some  special  reason  to  the  contrary,  he 
will  be  concluded  by  payment  of  rent.  In  Cooper  v.  Blandy,  1  Bing.  N  C. 
45,  two  persons,  under  whom  the  plaintiff  in  replevin  claimed,  had  paid  rent 
to  the  defendant.  "  Whether  or  not,"  said  the  Lord  Chief  Justice,  deliver- 
ing judgment,  "  such  a  payment  is,  in  all  cases,  and,  at  all  events,  an  estoppel, 
which  precludes  the  occupier  from  showing  that  some  other  person  is  entitled, 
we  need  not  decide  here.  In  Rogers  v.  Pitcher,  it  was  held  that,  under 
some  circumstances,  it  may  not  be  an  estoppel.  But  it  is  not  pretended  here 
that  any  other  person  is  entitled  to  the  rent;  and  after  two  successive  tenants, 
under  whom  the  plaintiff  comes  into  possession,  have  admitted  the  defendant's 
title,  we  are  called  on  to  say  he  has  none.  Before  calling  on  us  to  come  to 
any  such  conclusion,  the  plaintiff  should,  at  least,  show  that  he  paid  the  rent 
to  the  defendant  by  mistake,  and  that  some  other  person  was  entitled  to  receive 
it."  Accord.  Doe  d.  Marlow  v.  Wiggins,  4  Q.  B.  367.  Bosanquet,  J.,  in 
delivering  his  judgment,  cited  the  expressions  of  Bayley,  J.,  in  Panton  v. 
Jones,  3  Camp.  372  :  u  I  have  no  doubt  that  submitting  to  a  distress, 
acknowledges  the  tenancy.  The  landlord  after  distraining  cannot  bring  an 
ejectment;  and  the  occupier,  if  he  does  not  replevy,  is,  I  think,  precluded 
from  denying  the  title  of  the  landlord."  See  also  Doe  v.  Plomer.  9  Bing. 
41  ;  [and  Williams  v.  Heales,  L.  R.,  9  C.  P.  177,  43  L.  J.  C.  P.  80,  where 
the  *defendant  who,  after  the  death  of  the  original  lessee  and  his  exe- 
cutrix,  received  rent  of  the  property  and  paid  the  landlord's  ground- 
rent,  was  held  estopped  from  denying  that  he  was  assignee  of  the  term.] 
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In  Doe  d.  Nepean  v.  Budden,  5  B.  &  A.  626,  the  court  seem  to  have 
iutiraated  in  their  judgment  that  the  person  whose  title  the  tenant  seeks 
to  set  up,  must  not  be  one  whose  name  the  landlord  would  be  entitled  to  use 
in  an  ejectment. 

Estoppel  by  admittance  is  mentioned  by  Lord  Coke,  Co.  Litt.  352  b,  as  one 
species  of  estoppel  by  matter  of  record.  The  roll  of  a  manor  is  perhaps,  how- 
ever, scarcely  to  be  called  a  record  ;  and  in  the  case  of  Doe  d.  Nepean  v. 
Budden,  5  B.  &  A.  626.  the  objection  to  a  tenant's  disputing  the  title  of  the 
lord  who  admitted  him  seemed  to  be  rested  by  the  court  rather  upon 
the  ordinary  principle  by  which  a  tenant  is  precluded  from  disputing  his 
landlord's  title. 

To  the  same  class  of  estoppels  in  pais  by  entry,  acceptance  of  an  estate, 
and  the  like,  may  be  referred  those  cases  in  which  a  tenant,  by  accepting  a 
lease  for  a  new  term,  even  less  than  the  existing  one,  is  held  impliedly  to 
surrender  it,  (provided  always  that  such  an  estate  pass  by  the  new  lease,  as 
appears  thereby  to  have  been  contemplated  by  the  parties  at  the  time,  that 
being  an  implied  condition  of  such  a  surrender  :  Roe  v.  Archbishop  of  York, 
6  East  86;  Doe  d.  Biddulph  v.  Poole,  11  Q.  B.  713).  As,  if  a  lessee  for 
thirty  years  takes  a  new  lease,  though  but  for  three  years,  and  to  begin  ten 
years  hence,  yet  this  is  presently  a  surrender  and  determination  of  the  whole 
first  term  of  thirty  years.  Bac.  Abr.,  Leases  (S)  2. 

And,  apparently  for  the  same  reason,  an  agreement  between  a  landlord  and 
a  tenant  that  the  tenancy  should  cease  and  the  landlord  re-enter,  acted  upon 
by  the  tenant's  quitting  and  the  landlord's  re-entry  accordingly,  has  been 
holden  to  work  a  surrender  by  operation  of  law.  Griumian  v.  Legge,  8  B. 
&  C.  324;  Dodd  v.  Acklom,  7  Scott  N.  R.  415;  yet  see  Morrison  v.  Chad- 
wick,  7  C.  B.  266;  but  not  without  a  change  of  possession,  Mollet  v.  Brayne, 
2  Camp.  103;  Doe  d.  Huddlestone  v.  Johnston,  McClel.  &  Y.  141 ;  Johnston 
v.  Huddleston,  4  B.  &  C.  922 ;  although  even  then  the  agreement  might 
operate  as  a  defence  to  an  action  for  rent,  Gore  v.  Wright,  8  A.  &  E.  118. 
[See  also  as  to  these  points,  and  as  to  the  effect  of  a  substitution  of  a  new 
tenant  for  the  old  one,  the  modern  cases  of  Walker  v.  Gode,  6  H.  &  N.  594, 

*30  Lt  J'  Exch>  172'  Phen6  v-  P°PPlewell>   12   C-  B-   N-   S-  8345 
Cadle  v.  Moody,  30  L.  J.  Exch.  385  ;  and  Oastler  v.  Henderson,  2  Q. 

B.  D.  575,  46  L.  J.  Q.  B.  607.  See  also  Moss  v.  James,  37  L.  T.  N.  S.  715, 
38  Id.  595.] 

The  doctrine  involved  in  the  cases  above  referred  to  was  in  Thomas  v.  Cook, 
2  Stark.  408,  2  B.  &  A.  119,  applied  (it  is  believed  for  the  first  time,  except 
the  previous  case  of  Stone  v.  Whiting,  2  Stark.  235,  be  considered  in  the 
light  of  a  decision)  to  a  case  where  a  new  demise  was  made  by  the  rever- 
sioner  with  the  assent  of  the  lessee  to  a  third  person  whom  the  lessee  had  pre- 
viously put  in  possession. 

The  same  doctrine  was  unhesitatingly  acted  upon  by  the  Court  of  Exche- 
quer in  Rees  v.  Williams,  2  C.,  M.  &  R.  581,  Tyr.  &  Gr.  23,  s.  c.,  where 
Thomas  v.  Cook  does  not  appear  to  have  been  cited  ;  and  again  (not  without 
doubts,  but  treating  Thomas  v.  Cook  as  having  settled  the  point),  in  Walkei 
v.  Richardson,  2  M.  &  W.  882,  where  the  demise  was  of  tolls.  Thomas  v. 
Cook  was  also  referred  to  without  disapprobation  in  the  judgment  of  Parke, 
B.  ;  Turner  v.  Hardy,  9  M.  &  W.  770;  and  by  the  Court  of  Exchequer  in 
Ireland,  in  Lessee  Lynch  ?;.  Lynch,  6  Ir.  L.  R.  131,  where  the  original  lease 
was  freehold.  In  the  latter  case  a  passage  from  Sheppard's  Touchstone,  p. 
301,  was  cited  to  show  that  a  new  lease  to  the  tenant  and  a  stranger  has  the 
effect  of  a  surrender  by  operation  of  law,  equally  with  a  new  lease  to  the 
tenant  singly  ;  and  it  was  said  that  Thomas  v.  Cook,  where  the  new  demise 
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was  with  the  assent  of  the  lessee  to  a  stranger,  did  not  go  much  further. 
Pennefather,  B.,  in  the  course  of  his  judgment,  observed  that  doubts  had  been 
entertained  of  the  soundness  of  the  decision  in  Thomas  v.  Cook,  in  which 
doubts  he  himself  had  participated  ;  but  he  said,  that,  acted  upon  as  that  case 
had  been,  it  could  not  be  controverted  except  in  a  court  of  error.  The  other 
judges  expressed  their  opinion  that  it  had  been  correctly  decided.  All  agreed 
that  it  was  a  binding  authority  upon  a  motion  for  a  new  trial,  and  that  it 
applied  equally  to  the  case  of  a  freehold  as  of  a  chattel  interest,  between  which, 
they  said,  no  sound  distinction  could  be  suggested  in  this  respect,  referring  to 
Mellow  and  May's  Case,  Moore  636,  case  829. 

In  later  cases,  however,  the  propriety  of  those  decisions  has  been  the  sub- 
ject of  discussion.  They  appear  to  have  been  for  the  first  time  distinctly 
called  in  question  in  the  profoundly  elaborate  judgment  of  the  Court  of  Ex- 
chequer in  Lyon  v.  Reed,  13  M.  &  W.  285. 

*  Assuming  the  view  of  the  facts  stated  in  the  judgment  to  have 
been  that  adjudicated  upon  (although  a  somewhat  different  color  is 
given  them,  so  far  as  the  assent  of  the  termor  is  concerned,  in  the  judgment 
of  the  Court  of  Queen's  Bench  in  Nickells  v.  Atherstone,  infra),  the  point 
decided  in  Lyon  v.  Reed  appears  to  have  been,  that  the  delivery  up  of  his 
lease  by  one  who  had  a  term  of  years  in  a  reversion,  with  an  assent  on  his 
part  to  the  making  of  a  new  lease  (by  the  owner  of  the  reversion  expectant 
on  his  term)  to  a  third  person,  and  the  making  of  that  lease  accordingly,  did 
not  work  a  surrender  by  operation  of  law  :  because  the  acts  of  delivering  up 
the  lease,  and  assent  to  the  making  of  a  new  lease  to  a  third  person,  were 
held  not  to  belong  to  that  class  of  acts,  in  pais  (mentioned  ante),  which  bind 
parties  by  way  of  estoppel,  and  "  which  anciently  really  were,  and  in  contem- 
plation of  law  have  always  continued  to  be,  acts  of  notoriety  not  less  formal 
and  solemn  than  the  execution  of  a  deed,  such  as  livery,  entry,  acceptance  of 
an  estate,  and  the  like." 

The  term  surrender  by  operation  of  law  was  said,  by  Parke,  B.,  in  deliver- 
ing the  judgment  of  the  court,  to  be  properly  applied  to  cases  where  some 
"  act  has  been  done  by  or  to  the  owner  of  a  particular  estate,  the  validity  of 
which  he  is  estopped  from  disputing,  and  which  could  not  have  been  done  if 
the  particular  estate  continued  to  exist.  The  law  there  says  that  the  act 
itself  amounts  to  a  surrender.  In  such  case,  it  will  be  observed,  that  there 
can  be  no  question  of  intention.  The  surrender  is  not  the  result  of  inten- 
tion. It  takes  place  independently,  and  even  in  spite  of  intention. 

And  in  a  subsequent  part  of  the  judgment,  after  referring  to  the  enumera- 
tion of  the  acts  of  notoriety  already  mentioned,  in  Co.  Litt.  352,  his  lordship 
proceeded  to  say  :  "  Whether  a  party  had  or  had  not  concurred  in  an  act  of 
this  sort  was  deemed  a  matter  which  there  could  be  no  difficulty  in  ascertain- 
ing, and  then  the  legal  consequences  followed.  But  in  what  uncertainty  and 
peril  will  titles  be  placed  if  they  are  liable  to  be  affected  by  such  accidents 
as  those  alluded  to  by  Mr.  Justice  Bayley."  That  part  of  the  judgment  of 
Bayley,  J.,  in  Thomas  v.  Cook  is  here  alluded  to,  where  that  learned  judge 
said  that  the  jury  were  right  in  finding  that  the  original  tenant  assented, 
because,  he  said,  it  was  clearly  for  his  benefit.  Parke,  B.,  proceeded  to  say  : 
"  If  the  doctrine  of  Thomas  v.  Cook  should  be  extended,  it*may  very  r*oo» 
much  affect  titles  to  long  terms  of  years,  mortgage  terms  for  instance,  •- 
in  which  it  frequently  happens  that  there  is  a  consent  expressed  or  implied 
by  the  legal  termor  to  a  demise  from  a  mortgagor  to  a  third  person.  To  hold 
that  such  a  transaction  could,  under  any  circumstances,  amount  to  a  surrender 
by  operation  of  law,  would  be  attended  with  most  serious  consequences.  The 
case  of  Thomas  v.  Cook  has  been  followed  by  others,  and  acted  upon  to  a  con- 
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siderable  extent.  Whatever  doubt,  therefore,  we  might  feel  as  to  the  pro- 
priety of  the  decision  that  in  such  a  case  there  was  a  surrender  by  act  and 
operation  of  law,  we  should  probably  not  have  felt  ourselves  justified  in  over- 
ruling it.  And  perhaps  the  case  itself,  and  others  of  the  same  description, 
might  be  supported  upon  the  ground  of  the  actual  occupation  by  the  land- 
lord's new  tenants,  which  would  have  the  effect  of  eviction  by  the  landlord 
himself  in  superseding  "  (quaere  suspending)  "  the  rent  or  compensation  for  use 
and  occupation  during  the  continuance  of  that  occupation.  But  we  feel  fully 
warranted  in  not  extending  the  doctrine  of  that  case,  which  is  open  to  so 
much  doubt,  especially  as  such  a  course  might  be  attended  with  very  mis- 
chievous consequences  to  the  security  of  titles.  If,  in  compliance  with  these 
cases,  we  hold  that  there  is  a  surrender  by  act  and  operation  of  law  where  the 
estates  dealt  with  are  corporeal  and  in  possession,  and  of  which  demises  may 
therefore  be  made  by  parol,  or  writing,  and  where  there  is  an  open  and 
notorious  shifting  of  the  actual  possession,  it  does  not  follow  that  we  should 
adopt  the  same  doctrine  where  reversions  or  incorporeal  hereditaments  are 
disposed  of,  which  pass  only  by  deed.  With  respect  to  these,  we  think  we 
ought  to  abide  by  the  ancient  rules  of  the  common  law,  which  have  not  been 
broken  in  upon  by  any  modern  decision;  for  that  of  Walker  v.  Richardson. 
2  M.  &  W.  882,  which  has  been  much  relied  on  in  argument,  is  not  to  be  con- 
sidered as  any  authority  in  this  respect,  inasmuch  as  the  distinction  that  the 
right  to  tolls  lay  in  grant  was  never  urged,  and  probably  could  not  have  been 
with  success,  as  the  leases,  perhaps,  passed  the  interest  in  the  soil  itself." 

The  reasoning  of  the  Court  of  Exchequer  in  Lyon  v.  Reed  has  been  since 
entirely  concurred  in  by  the  Lord  Chancellor  of  Ireland  (now  Lord  St.  Leon- 
ards) in  Creagh  v.  Blond,  3  Jones  &  Lat.  133  (2  December,  1845),  but  dis- 
approved of  by  the  Court  of  Queen's  Bench,  in  Nickells  v.  Atherstone,  10 
Q.  B.  944. 

*8881  *^n  Greagh  v.  Blood  the  term  which  was  alleged  to  have  been  sur- 
•"  rendered  by  operation  of  law  was  a  freehold,  as  in  Lessee  Lynch  v. 
Lynch,  supra.  Sir  Edward  Sugden,  L.  C.,  in  his  judgment,  speaking  of  the 
latter  case,  said  :  <k  The  point  came  upon  me  by  surprise,  and  until  I  heard 
of  the  decision,  I  was  not  aware  of  any  such  rule  :  and  speaking  with  great 
deference,  I  think  it  will  turn  out  that  there  is  not  such  a  rule  of  law.  Be- 
fore I  would  act  on  it,  I  should  require  the  question  to  undergo  further 
consideration ;  for  an  estate  of  freehold  cannot,  since  the  Statute  of  Frauds, 
be  created  or  transferred  without  writing,  and  where  the  statute  speaks  of 
surrender  by  operation  of  law,  it  certainly  alludes  to  those  surrenders  where 
the  party,  whether  by  estoppel  or  otherwise,  accepts  an  estate  inconsistent 
with  the  estate  he  has.  If  I  am  in  possession  under  a  freehold  lease,  it  is 
not  by  standing  by  while  the  lessor  with  my  knowledge  grants  the  lands  to 
another  person,  as  if  he  were  entitled  to  them  in  possession,  that  my  estate 
is  to  be  divested.  I  may,  in  consequence  of  my  conduct,  be  compelled  by  a 
court  of  equity  to  transfer  my  estate  ;  but  not  being  a  party  to  the  deed,  and 
not  having  transferred  my  estate  or  parted  with  the  possession,  I  confess  it 
appears  to  me  that  such  conduct  cannot  amount  to  a  surrender  by  operation 
of  law  of  the  estate  so  vested  in  me." 

His  lordship  proceeded  to  direct  a  case  to  be  sent  to  a  court  of  law,  but  in 
consequence  of  the  difficulty  of  framing  a  case,  the  question  between  the 
parties  was  afterwards  decided  without  the  opinion  of  a  court  of  law  being 
taken,  and  the  Lord  Chancellor,  in  the  course  of  his  final  judgment,  said  : — 
"  The  case  of  Thomas  v.  Cook  established  a  new  doctrine,  but  it  proceeded 
upon  the  act  of  the  former  tenant,  who  had  placed  another  in  possession,  and 
agreed  to  the  latter  becoming  immediate  tenant  to  the  landlord ;  and  it  is  so 
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explained  in  Johnston  v.  Huddlestone,  4  B.  &  C.  933,  by  Bayley,  J.,  who 
joined  in  the  decision  in  Thomas  v.  Cook.  But  I  entirely  concur  in  the 
reasons  given  by  Parke,  B.,  in  delivering:  the  judgment  of  the  court  in  Lyon 
v.  Reed.  If  Thomas  v.  Cook  is  not  to  be  overruled,  the  doctrine  should  not 
be  carried  further.  The  case  of  Lessee  Lynch  v.  Lynch  was  relied  upon  as  an 
authority  that  the  doctrine  equally  applies  to  a  freehold  interest  like  that  in 
this  case,  and  no  doubt  the  point  was  so  decided.  But  with  all  iny  respect 
for  the  judges  who  decided  that  case,  I  cannot  follow  it — I  never  so  under- 
stood the  law;  and  the  authorities  quoted  in  *the  judgment  in  Lyon  pjcoaq 
v.  Reed  would  seem  to  establish  the  contrary  to  be  the  law.  I  think  ^ 
the  new  rule  would  have  a  more  extensive  operation  than  at  first  sight 
would  appear.  Upon  this  point,  if  I  were  compelled  to  decide,  I  should  be 
of  opinion  that  the  freehold  interest  could  not  be  held  to  be  surrendered  by 
operation  of  law,  on  the  ground  of  an  acquiescence  in  the  new  lease."  It 
did  not,  however,  become  necessary  to  decide  that  point. 

In  Nickells  v  Atherstone,  10  Q.  B.  944,  the  Court  of  Queen's  Bench  do 
not  appear  to  have  had  before  them  the  opinion  expressed  by  Sir  Edward 
Sugden.  In  that  case  the  tenant,  during  the  term  (which  being  for  three 
years  to  come  commence  from  a  day  after  the  demise,  required  to  be,  and  had 
been,  created  by  a  writing  within  the  Statute  of  Frauds),  quitted  the  pre- 
mises, and  wrote  to  the  landlord,  stating  his  inability  to  pay  the  rent,  and 
that  he  trusted  the  rooms  might  be  let  by  the  landlord  to  some  other  person, 
and  on  better  terms.  The  landlord  accordingly  did  let  the  rooms  to  another 
tenant,  who  entered  and  paid  rent  for  some  time  ;  but,  upon  his  insolvency, 
arrears  falling  due,  the  landlord  turned  round  upon  the  former  tenant,  and 
sued  him  in  debt  on  the  demise  ;  to  which  the  defendant  pleaded,  amongst 
other  causes,  surrender  and  eviction. 

The  learned  judge.  Wightman,  J.,  who  tried  the  cause,  left  it  to  the  jury 
to  say,  whether  the  plain  tiff  did  not  agree  to  the  terms  proposed  by  the 
defendant  in  his  letter,  and  accept  the  new  tenant  as  his  tenant  in  lieu  and 
substitution  of  the  defendant,  which  the  jury  found  in  the  affirmative; 
whereupon  the  learned  judge  directed  the  verdict  to  be  entered  for  the  defend- 
ant on  the  pleas  of  surrender  and  eviction,  reserving  leave  to  move  to  enter 
a  verdict  for  the  plaintiff  upon  either  or  both  of  these  issues.  A  rule  was 
obtained  accordingly;  and  after  argument  and  time  taken  to  consider,  the 
ruling  of  Wightman,  J.,  was  upheld  by  the  court. 

That  case  is,  therefore,  an  additional  authority  for  saying  that  where  a 
tenant  quits  possession  of  the  demised  lands,  and  the  landlord,  with  his  con- 
sent, lets  them  to  a  new  tenant,  and  puts  him  in  possession  with  the  intention 
of  substituting  that  new  tenant  for  the  former  one,  the  term  of  his  former 
tenant  is  surrendered  by  operation  of  law. 

Lord  Denman,  in  delivering  the  judgment  of  the  court  in  Nickells  v. 
Atherstone,  argued  that,  even  assuming  the  definition  of  a  surrender  by  opera- 
tion of  law  to  have  been  correctly  *stated  in  Lyon  v.  Reed,  the  terms  r*go,Q 
of  that  definition  were  satisfied  by  the  facts  c  existing  in  Nickells  v.  L 
Atherstone.  The  landlord,  he  said,  was  bound,  no  doubt :  so  was  the  new 
tenant ;  and  so  far  as  the  defendant  was  concerned,  he  had  been  an  active 
party  to  the  transaction,  not  merely  by  consenting  to  the  new  letting,  but  by 
giving  up  possession,  and  enabling  the  new  tenant  to  enter  ;  so  that,  according 
to  the  doctrine  of  Pickard  v.  Sears,  post,  p.  *895,  he  would  be  precluded  from 
denying  with  effect  the  estate  of  the  new  tenant,  the  result  of  which  was 
"  nearly  the  same  as  an  estoppel :"  That  if  "  an  act  of  notoriety"  were 
required,  the  notoriety  of  the  transaction  was  essentially  greater  than  that 
which  accompanies  a  parol  demise  between  the  same  landlord  and  tenant, 
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which  is  a  clear  surrender  by  operation  of  law  :  That  this  mode  of  surrender 
by  operation  of  law  had  been  recognised  in  each  of  the  superior  courts, 
Mathews  v.  Sawel,  8  Taunt.  270;  Thomas  v.  Cook;  Walker  v.  Richardson; 
Beer  v.  Williams,  2  Or.,  M.  &  R.  581  ;  and  held  valid  at  Nisi  Prius  in  Stone 
v.  Whiting,  and  many  other  cases  :  That  the  modern  date  of  the  reported 
decisions  might  have  arisen  from  there  having  been  no  question  on  the  point 
in  earlier  times  :  And,  indeed,  that  from  Mollett  v.  Brayne,  2  Camp.  103  ; 
Whitehead  v.  Clifford,  5  Taunt.  518,  it  might  be  inferred  that  at  least  as  early 
as  1809,  a  restoration  of  the  possession  to  the  landlord,  and  a  discharge  of 
the  tenant  by  him  was  considered  a  surrender  by  operation  of  law  :  and  that 
tl  where  there  is  an  agreement  to  surrender  a  particular  estate,  and  the  pos- 
session is  changed  accordingly,  it  is  more  probable  that  the  legislature  in- 
tended to  give  effect  to  an  agreement  so  proved  as  a  surrender  by  operation  of 
law,  than  to  allow  either  party  to  defeat  the  agreement  by  alleging  the  absence 
of  written  evidence."  His  lordship  added  :  "  Although  we  do  not  assent  to 
the  observations  upon  the  cases  from  Thomas  v.  Cook  downwards,  in  the 
learned  and  able  judgment  given  in  Lyon  v.  Reed,  we  wish  to  express  our 
entire  concurrence  in  the  decision  in  that  case."  And  in  a  subsequent  part 
of  the  judgment,  his  lordship  said  of  Lyon  v.  Reed  :  "  There  was  no  change 
in  the  possession  of  the  land,  no  actual  change  in  the  possession  of  the  rever- 
sion could  be  made  apparent,  and  the  facts  stated  lead  to  the  conclusion  that 
Ord  and  Planta  (the  original  teruiors)  did  not  know  of  the  demise  to  Osborne 
and  Burt  (to  whom  the  new  lease  was  made);  but  the  probability  is,  that  the 
*8Q11  term  'ln  tnem  as  trustees  had  been  forgotten  at  the  time  when  *their 
•I  concurrence  was  requisite  for  the  new  lease."  It  is  obvious,  however, 
that  the  Court  of  Exchequer  did  not  rely  on  that  view  of  the  facts,  because, 
in  the  course  of  the  judgment,  Parke,  B.,  said  :  "Even  adopting  as  we  do 
the  argument  of  the  plaintiff,  that  the  delivery  up  by  Ord  and  Planta  of  the 
lease  in  question,  affords  cogent  evidence  of  their  having  consented  to  the 
new  lease,  still  there  is  no  estoppel  in  such  a  case." 

[In  D.avidson  v.  Gent,  1  H.  &  N.  744,  the  Court  of  Exchequer  acted  upon 
and  approved  of  the  rule  laid  down  in  Thomas  v.  Cook ;  some  doubt  being, 
however,  expressed  by  Baron  Bramwell.] 

It  must  therefore  be  admitted  that  a  difference  of  opinion  exists  upon  this 
important  subject,  and  that  on  each  side  are  ranked  high  authorities ;  and 
this  difference  is  rendered  the  more  embarrassing  by  the  difficulty  of  perceiv- 
ing how  far  the  previous  decisions  are  involved.  For  instance,  are  those 
cases  affected  by  it,  where,  by  consent  of  the  landlord  and  tenant,  the  tenant 
has  quitted  and  the  landlord  himself  re-entered,  as  in  Grimnaan  v.  Legge,  and 
Dodd  v.  Acklom  ?  It  may  seem  strange  that  they  should,  for  if  a  new  demise 
by  parol  even  for  a  day,  if  accepted,  would  operate  as  a  surrender  of  the 
former  tenancy,  will  the  law,  it  may  be  asked,  for  the  sake  of  a  formal  con- 
sistency, drive  the  parties  to  that  idle  ceremony  in  order  to  effect  their  object? 
If  the  reasoning  in  Lyon  v.  Reed  be  followed  out  in  practice  to  its  full  ex- 
tent, it  will  hardly  stop  short  of  that  result;  for  it  is  hard  to  distinguish 
between  the  cases  where  the  landlord  in  his  own  person  enters  by  agreement 
with  his  tenant,  and  those  where  a  third  person  authorized  by  the  landlord 
so  enters,  as  in  Nickells  v.  Atherstone.  In  this  respect  it  may  here  be  ob- 
served that  Nickells  v.  Atherstone  is  distinguishable  from  Thomas  v.  Cook  ; 
that  in  Thomas  v.  Cook,  the  third  person  had  been  in  the  first  instance  let 
into  possession  by  the  tenant  apparently  without  communication  with  the 
landlord,  whereas  in  Nickells  v.  Atherstone,  the  third  person  was  put  in  by 
the  landlord,  with  the  consent  and  by  the  authority  of  the  tenant.  It  would 
seem,  however,  according  to  the  view  taken  in  Lyon  v.  Reed,  that  that  circum- 
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stance  makes  no  substantial  difference  between  the  two  cases;  for  it  is  there 
distinctly  laid  down,  that  agreement  to  an  act  done  by  the  reversioner  is  n.»i 
sufficient,  and  for  that  many  authorities  are  cited.  There  was  not,  indeed,  in 
Lyon  v.  Reed  any  express  dissent  from  that  class  of  cases  where  a  surrender 
had  been  holden  to  be  *wrought  by  the  entry  of  the  landlord  himself  r#qa9 
in  pursuance  of  an  arrangement  between  him  and  the  tenant;  but  L 
until  a  satisfactory  distinction  is  pointed  out  between  the  entry  of  the  land- 
lord and  that  of  his  new  tenant,  it  is  conceived  that  the  argument  in  Lyon  v. 
Reed  applies  to  both.  Can  it  be  said  that  the  entry  of  the  new  tenant  is  to 
be  viewed  as  his  entry  only,  and  in  no  sense  as  that  of  the  landlord?  Not 
consistently  with  Doe  v.  Harlowe,  12  A.  &  E.  40,  where  the  Court  of  Queen's 
Bench,  overruling  the  dictum  of  Mansfield,  C.  J.,  in  Burn  v.  Richardson,  4 
Taunt.  726,  held  the  landlord  liable  in  trespass  for  mesne  profits  by  reason  of 
the  occupation  of  his  tenant. 

But  again,  to  put  another  case,  can  any  distinction  be  made  in  this  respect 
between  the  surrender  of  a  term  required  to  be  by  a  writing  under  the  Siatute 
of  Frauds,  27  Car.  2,  c.  3,  or  a  deed  under  8  &  9  Viet  c.  10(5,  and  a  mere 
tenancy  from  year  to  year  created  by  parol  ?  It  seems  not,  so  far  at  least  as 
appears  by  the  decided  cases ;  for  they  are  of  later  date  than  the  Statute  of 
Frauds,  by  the  third  section  of  which  all  surrenders  of  terms,  no  matter  how 
short  their  duration,  and  whether  created  by  writing  under  the  first  section 
or  not,  are  prohibited,  unless  by  deed  or  note  in  writing,  signed,  &c.,  "or  by 
act  or  operation  of  law."  The  case  of  Lessee  Lynch  v.  Lynch,  therefore, 
though  distinguishable  by  the  circumstance  that  the  estate  there  was  free- 
hold, seems  to  stand  on  the  same  foundation  as  Thomas  v.  Cook.  In  Nickel  Is 
v.  Atherstone  also,  as  we  have  seen,  the  lease  required  to  be  and  was  created 
by  writing,  and  that  circumstance  seems  to  have  been  treated  as  immaterial. 
The  stat.  8  &  9  Viet.  c.  106,  s.  3,  does  not  appear  to  make  any  alteration  in 
this  respect,  for  it  enacts  simply  that  a  surrender  in  writing  of  an  interest  in 
any  tenements  or  hereditaments  not  being  a  copyhold  interest,  and  not  being 
an  interest  which  might  by  law  have  been  created  without  writing,  if  made 
after  10th  October,  1845,  shall  be  void  at  law  unless  made  by  deed;  and  so 
leaves  the  case  of  a  surrender  otherwise  than  in  writing  untouched. 

Lastly,  what  of  estates  which  by  the  common  law  required  to  be  trans- 
ferred by  deed,  viz.,  incorporeal  hereditaments?  to  those,  it  seems  that  the 
doctrine  of  Thomas  v.  Cook  cannot  be  extended.  It  was  so  expressly  holden 
in  Lyon  v.  Reed  ;  and  in  Nickells  v.  Atherstone  the  Court  of  Queen's  Bench 
seem  to  have  treated  it  as  an  ingredient  in  the  sort  of  surrender  there  upheld 
that  there  should  be  a  *change  of  possession ;  which,  properly  speak-  r^ggo 
ing,  cannot  be  in  the  case  of  an  incorporeal  hereditament. 

The  controversy  will  therefore  in  future  probably  be  limited  to  cases  of 
estates  in  possession,  whether  freehold  or  chattel.  And  it  will  in  the  greater 
number  of  instances  concern  the  legal  estate  in  the  land  rather  than  the 
liability  to  the  rent ;  for  in  Nickells  v.  Atherstone  the  Court  of  Exchequer 
might,  consistently  with  Lyon  v.  Reed,  have  decided  in  favor  of  the  defend- 
ant, as  the  Court  of  Queen's  Bench  did,  but  upon  a  different  ground,  namely, 
either  that  of  eviction,  or  if  the  consent  of  the  tenant  were  considered  to 
exclude  that,  then  that  of  an  agreement  made  by  the  landlord  to  exonerate 
the  tenant  from  payment  of  the  rent,  in  consideration  of  his  giving  up  pos- 
session, and  permitting  the  landlord  to  let  the  land  to  another  tenant.  "See 
Gore  v.  Wright,  8  A  &  E.  118. 

Whatever  court  shall  next  have  to  decide  the  question  may  well  pause 
between  the  conflicting  inconvenience  of  either  overruling  a  series  of  cases 
extending  in  an  unbroken  line  from  1809  to  1844,  and  since  adhered  to  on 
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consideration  by  the  Court  of  Queen's  Bench,  or  by  acting  upon  them,  to  aid 
in  keeping  open  so  wide  a  gate  as  they  have  made  for  uncertainty  and  fraud. 
If,  on  the  one  hand,  it  be  considered  hard  that  a  landlord  and  tenant  should 
not  be  able  to  put  an  end  to  the  lease  without  a  formal  instrument,  or  some 
unequivocal  act  of  which  a  court  of  law  can  at  once  predicate  that  it  has 
wrought  a  surrender;  on  the  other,  it  must  be  admitted  to  be  a  highly  unsat- 
isfactory state  of  the  law  where  titles  to  property  may  be  perilled  by  inquiries 
before  a  jury  as  to  the  intention  with  which  equivocal  acts  have  been  done. 
And  it  may  not  be  altogether  immaterial  to  bear  in  mind  that  there  is  a 
jurisdiction  in  equity  to  which  the  parties  may  if  necessary  resort  for  the 
purpose  of  enforcing  their  contracts,  and  compelling  a  proper  conveyance  of 
the  legal  estate  in  accordance  with  them.  It  is  to  be  hoped  that  when  next 
such  a  question  distinctly  arises,  it  may  be  carried  into  a  court  of  error,  where 
the  whole  subject  may  be  freely  discussed,  and  the  law  placed  upon  some 
satisfactory  basis  of  reason  or  authority,  or  if  still  possible. both. 

Contrary  to  the  feeling  which  seems  to  have  pervaded  the  courts  with 
regard  to  other  classes  of  estoppel,  their  inclination  appears  to  have  been  to 
*8941  exten^  tne  ^sfc  °f  estoppels  in  *pais,  especially  in  mercantile  transac- 

-"  tions.  where  men  are  obliged  to  trust  much  to  appearances. 
Thus,  it  has  been  often  laid  down  that  the  acceptor  is  precluded  from  disputing 
the  drawer's  ability  :  Pitt  v.  Chappelow,  8  M.  &.  W.  624;  Braithwaite  v.  Gar- 
diner, 8  Q.  B.  473;  or,  if  after  sight  of  the  bill,  handwriting;  Beeman  v. 
Puck,  11  M.  &  W.  251 ;  the  indorsee  from  disputing  that  of  any  antecedent 
party  to  the  bill;  Jenys  v.  Fawler,  Str.  946  ;  Lambert  v.  Pack,  Salk.  127,  Ld. 
liayui.  443;  Critchlow  v.  Parry,  2  Camp.  182;  see  Armani  v.  Castrique,  13 
M.  &  W.  443;  [the  observations  on  this  case  in  MacGregor  v.  Rhodes,  6  E. 
Jk,  B.  266,  and  Hallifax  u.  Lyle,  3  Exch.  447  ;  nor  can  a  person  who  by  agree- 
ment accepts  a  bill  drawn  and  indorsed  in  the  name  of  a  person  then  known 
to  be  dead,  afterwards  deny  in  an  action  on  the  bill,  that  it  was  indorsed  by  that 
person  ;  for  he  is  estopped  by  his  conduct  from  showing  the  real  state  of  facts. 
Ashpitel  v.  Bryan,  2  B.  &  S.  474;  s.  c.  in  error,  5  B.  &  S.  723.  So  the 
acceptor  of  a  bill  for  the  honor  of  the  drawer,  is,  like  the  drawer  himself, 
estopped  from  denying  that  the  bill  is  a  valid  bill:  Phillips  v.  Im  Thurm,  18 
-C.  B.  N.  S.  694. 

In  Garland  v.  Jacomb,  L.  R.,  8  Ex.  216,  the  defendant  was  sued  on  a  bill 
.accepted  by  her,  drawn  and  indorsed  to  the  plaintiff,  in  the  name  of  William- 
son and  Blackburn,  a  firm  of  solicitors,  by  one  of  the  firm,  but  without  the 
authority,  and  not  for  the  purposes  of  the  partnership.  The  court  held  that 
:the  defendant  was  not  estopped  from  disputing  the  indorsement. 

u  If,"  say  the  court.  "  the  defendant  had  accepted  the  bill  with  the  intent 
that  Blackburn  should  indorse  the  bill,  and  so  raise  money  on  it,  it  might 
have  been  a  serious  question  whether  she  would  not  have  been  estopped  from 
denying  the  indorsement:  see  Beeman  v.  Duck,  11  M.  &  W.  251;  but  no 
such  fact  is  found.  And  in  the  absence  of  such  a  fact,  the  acceptor  (gene- 
rally), though  he  admits  the  authority  of  the  person  drawing  the  bill  to  draw 
it,  does  not  admit  the  authority  of  the  same  person  to  indorse  it."] 

An  agent  [or  bailee]  is  precluded  from  questioning  the  title  of  his  principal 
[or  bailor]  to  the  subject-matter  of  the  agency  [or  bailment]  ;  Gosling  v  Bir- 
nie,  7  Bing.  339;  Holl  v.  Griffin,  10  Bing.  246;  White  v.  Bettlett,  9  Bing. 
378;  Kieran  v.  Saunders,  6  A.  &  E.  515  ;  Cheesrnan  v.  Exall,  6  Exch.  341 ; 
Betteley  v.  Read,  4  Q.  B.  511;  [though  see  Attenborough  v.  St.  Katherine's 
.^q--,  Dock  Uo.,  3  C.  P.  D.  450,  *as  to  the  right  of  the  bailee  to  interplead,) 
J  unless  indeed  the  bailment  has  been  determined  by  what  is  equivalent 
-•to  an  eviction  by  title  paramount,  in  which  case  the  estoppel  ceases  and  the 
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bailee  may  set  up  the  jus  tertii   to  the  goods.     This  exception  was  extended 
to  the  case  of  a  carrier  in  Sheridan  v.  The  New  Quay  Co.,  4  C.  B.  N.  S.  618. 

But  it  is  not  enough  that  a  mere  adverse  claim  should  have  been  made  on 
the  bailee;  he  can  only  defend  himself  against  his  bailor  upon  the  right  and 
title  and  by  the  authority  of  the  person  claiming  the  goods  from  him  See 
Biddle  v  Bond,  6  B.  &  S.  225,  34  L.  J.  Q.  B.  137,  where  the  autl.orin 
the  question  are  collected,  commented  on,  and  explained  in  the  important  judg- 
ment of  the  Court  of  Queen's  Bench.  So  the  ordinary  rule  that  in  the  casse  of  a 
partnership  an  acceptance  by  one  of  the  partners  in  the  partnership  nau.e, 
even  though  in  fraud  of  the  partnership,  is  binding  on  the  others  where  the 
bill  is  in  the  hands  of  holders  for  value  and  without  notice  of  the  fraud,  is 
founded  on  the  law  of  estoppel  in  pais.  See  the  judgment  of  Mr.  Justice 
Willes  in  Hogg  v.  Skeen,  18  C.  B  N.  S.  427 ;  34  L.  J.  C.  P.  153. 

The  principle  underlying  the  doctrine  of  estoppel  in  pais  is  always,  it  is 
apprehended,  the  same,  but  it  is  obvious  that  the  application  of  the  principle 
must  vary  with  the  circumstances  of  each  case  that  comes  to  be  decided. 

It  is  proposed  to  cite  passages  from  the  judgments  in  which  the  principle 
and  the  general  rules  deducible  from  it  are  most  clearly  enunciated,  and  then 
to  illustrate  them  by  examples  of  some  of  the  cases  to  which  they  have  been 
applied.  It  may  be  added  that  estoppels  of  this  kind  have  sometimes  been 
classified  as  estoppels  by  statement,  by  conduct,  and  by  negligence,  a  classifi- 
cation which  without  being  very  logical  or  exact  may  be  useful  for  reference 
and  will  therefore  be  adopted  here.] 

The  general  rule  [is]  laid  down  in  Pickard  v.  Sears,  6  A.  &  E.  475.  "  The 
rule  of  law  is  clear,"  said  Lord  Denman,  delivering  the  judgment  of  the 
court  in  that  case,  "  that  where  one  by  his  words  or  conduct  wilfully  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief,  so  as  to  alter  his  own  previous  position,  the  foimer 
is  concluded  from  averring  against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time." 

In  Freeman  v.  Cooke,  2  Exch.  654,  Parke,  B,,  in  delivering  *the 
judgment  of  the  Court  of  Exchequer,  stated  that  the  rule  laid  down 
in  Pickard  v.  Sears,  "  was  to  be  considered  as  established  ;  but  that  by  the 
term  '  wilfully '  in  that  rule  must  be  understood,  if  not  that  the  party  repre- 
sents that  to  be  the  truth  which  he  knows  to  be  untrue,  at  least,  that  he 
means  his  representation  to  be  acted  upon,  and  that  it  is  acted  upon  accord- 
ingly ;  whatever  a  man's  real  meaning  may  be,  he  so  conducts  himself,  that  a 
reasonable  man  would  take  the  representation  to  be  true,  and  believe  that  it 
was  meant  that  he  should  act  upon  it,  and  did  act  upon  it  as  true,  the  party 
making  the  representation  would  be  equally  precluded  from  contesting  irs 
truth  ;  and  conduct  by  negligence  or  omission,  when  there  is  a  duty  cast  upon 
a  person  by  usage  of  trade  or  otherwise  to  disclose  the  truth,  may  often  have 
the  same  effect ;  as  for  instance,  a  retiring  partner  omitting  to  inform  his 
customers  of  the  firm  in  the  usual  mode,  that  the  continuing  partners  were  no 
longer  authorized  to  act  as  his  agents,  is  bound  by  all  contracts  made  by  them 
with  third  persons,  on  the  faith  of  their  being  authorized."  And  in  a  subse- 
quent part  of  the  judgment  it  is  said  :  "  In  most  cases  the  doctrine  in  Pickard 
v.  Sears  is  not  to  be  applied,  unless  the  representation  is  such  as  to  amount  to 
the  contract  or  license  of  the  party  making  it."  [See  accordingly  the  obser- 
vations of  the  Lord  Chancellor  (Lord  Chelmsford)  in  Clarke  r.  Hart,  6  H.  of 
Lords  Cases  656 ;  and  Jorden  v.  Money,  5  H.  of  Lords  Cases  185,  infra, 
p  *901.] 

In  Freeman  v.  Cooke,  it  appeared  that  the  representation  relied  upon  as  an 
estoppel  was  indeed  made  so  as  to  induce  the  defendant  to  do  the  act  coin- 
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plained  of,  but  not  with  the  intention  of  inducing  him  to  do  that  act,  and 
further  that  it  was  contradicted  before  being  acted  upon,  so  that,  considering 
the  statements  altogether,  no  reasonable  man  would  have  acted  upon  the  orig- 
inal representation  as  true :  and  that  representation  was  on  these  grounds 
(either  of  which,  according  to  the  judgment  of  the  court,  would  have  been 
Bufficient)  holden  not  to  be  conclusive.  The  law  so  laid  down  was  approved 
of  in  Howard  v.  Hudson,  2  E.  &  B.  1. 

[In  Cornish  v.  Abington,  4  H.  &  N.  549,  the  rule  with  reference  to  estop- 
pels of  this  class  was  laid  down  by  Pollock,  C.  B.,  in  very  wide  terms.  "  If," 
said  his  lordship,  "a  party  uses  language  which,  in  the  ordinary  course  of 


*897] 


^business  and  the  general  sense  in  which  words  are  understood,  con- 


veys a  certain  meaning,  he  cannot  afterwards  say  that  he  is  not  bound 
if  another,  so  understanding  it,  has  acted  upon  it.  If  any  person,  by  a  course 
of  conduct  or  by  actual  expressions,  so  conducts  himself  that  another  may 
reasonably  infer  the  existence  of  an  agreement  or  license — whether  the  party 
intends  that  he  should  do  so  or  not — it  has  the  effect  that  the  party  using 
that  language,  or  who  has  so  conducted  himself,  cannot  afterwards  gainsay 
the  reasonable  inference  to  be  drawn  from  his  word-s  or  conduct."  See  also 
Polack  v.  Everett,  1  Q.  B.  D.  673;  Thomas  v.  Brown,  Id.  714. 

And  in  Cairncross  v.  Lorimer,  3  Macq.  H.  of  Lords  Cases  829,  Lord 
Csmpbell  (Chancellor)  stated  the  general  rule  as  to  estoppels  of  this  class, 
when  the  legality  of  the  act  assented  to  is  in  question,  in  the  following  words  : 
"  The  doctrine  is  found,  I  believe,  in  the  laws  of  all  civilized  nations,  that  if 
a  man,  either  by  words  or  by  conduct,  has  intimated  that  he  consents  to  an 
act  which  has  been  done,  and  that  he  will  offer  no  opposition  to  it,  although 
it  could  not  have  been  lawfully  done  without  his  consent,  and  he  thereby 
induces  others  to  do  that  from  which  they  might  otherwise  have  abstained, — 
he  cannot  question  the  legality  of  the  act  he  has  so  sanctioned, — to  the  pre- 
judice of  those  who  have  so-  given  faith  to  his  words,  or  to  the  fair  inference 
to  be  drawn  from  his  conduct." 

The  following  passage  from  the  judgment  of  Baron  Wilde  in  Swan  v.  N. 
B.  Australasian  Co.,  7  H.  &  N.  603,  see  post,  p.  *910,  with  the  comment  on 
it  of  Mr.  Justice  Blackburn  in  the  Exchequer  Chamber,  2  H.  &  C.  175,  con- 
tains, it  is  apprehended,  a  full  and  accurate  statement  of  the  general  rule 
now  acted  upon  with  reference  to  estoppels  by  negligence,  and  of  the  limita- 
tions on  that  rule.  "The  rule  of  decision,"  said  Baron  Wilde,  "which  I 
deduced  from  an  examination  of  the  authorities  is  this :  That  if  a  man  has 
wilfully  made  a  false  assertion  calculated  to  lead  others  to  act  upon  it,  and 
they  have  done  so  to  their  prejudice,  he  is  forbidden  as  against  them  to  deny 
that  assertion.  That  if  he  has  led  others  into  the  belief  of  a  certain  state  of 
facts  by  conduct  of  culpable  neglect  calculated  to  have  that  result,  and  they 
have  acted  on  that  belief  to  their  prejudice,  he  shall  not  be  heard  afterwards, 
as  against  such  persons,  to  show  that  state  of  facts  did  not  exist.  In  short 
and  in  popular  language,  a  man  is  not  permitted  to  charge  the  consequences 
*SQ»l  *°f  n*s  own/aw&  on  others,  and  complain  of  that  which  he  has  him- 

y5J  self  brought  about." 

This  passage  should  be,  Mr.  Justice  Blackburn  thought,  qualified  "  by 
Baying  that  the  neglect  must  be  in  the  transaction  itself,  and  be  the  proxi- 
mate cause  of  the  leading  the  party  into  that  mistake  ;  and  also  it  must  be 
the  neglect  of  some  duty  that  is  owing  to  the  person  led  into  that  belief,  or, 
what  come  to  the  same  thing,  to  the  general  public  of  whom  the  person  is 
one,  and  not  merely  neglect  of  what  would  be  prudent  in  respect  to  the  party 
himself,  or  even  of  some  duty  to  third  persons,  with  whom  those  seeking  to 
set  up  the  estoppel  are  not  privy."  And  see  Johnson  v.  Credit  Lyonnais  Co., 
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3  C.  P.  D.  32,  47  L.  J.  C.  P.  241,  per  Cockburn,  C.  J. ;  Baxendale  v.  Ben- 
nett, 3  Q.  B.  D.  525,  47  L.  J.  Q.  B.  624,  per  Bramwell,  L.  J.  :  Dickson  v. 
Keuter's  Tel.  Co.,  3  C.  P.  D.  1. 


do  not  belong  to  the  municipal  law  of  any  particular  country,  but  which  we 
cannot  help  giving  effect  to  in  the  administration  of  justice,  viz.,  that  a  man 
cannot  take  advantage  of  his  own  wrong,  cannot  complain  of  the  conse- 
quences of  his  own  default  against  a  person  who  was  misled  by  that  default 
without  any  fault  of  his  own." 

Lastly,  in  Carr  v.  London  and  North-Western  Rail.  Co.,  L.  R,  10  C.  P. 
307,  the  following  are  kid  down  by  Brett,  L.  J.  (delivering  the  judgment  of 
the  Court  of  Common  Pleas)  as  "  recognised  propositions  of  an  estoppel  in 
pais.  One  such  proposition,"  says  his  lordship,  4<  is,  if  a  man  by  his  words 
or  conduct  wilfully  endeavors  to  cause  another  to  believe  in  a  certain  state  of 
things  which  the  first  knows  to  be  false,  and  if  the  second  believes  in  such  a 
state  of  things  and  acts  upon  his  belief,  he  who  knowingly  made  the  false 
statement  is  estopped  from  averring  afterwards  tjiat  such  a  state  of  things 
did  not  in  fact  exist. 

"  Another  recognised  proposition  seems  to  be,  that  if  a  man,  either  in  «x 
press  terms  or  by  conduct,  makes  a  representation  to  another  of  the  existence 
of  a  certain  state  of  facts  which  he  intends  to  be  acted  upon  in  a  certain  way, 
and  it  be  acted  upon  in  that  way,  in  the  belief  of  the  existence  of  such  a 
state  of  facts  to  the  damage  of  him  who  *so  believes  and  acts,  the  r*oqq 
first  is  estopped  from  denying  the  existence  of  such  a  state  of  facts.  "- 

"  And  another  proposition  is,  that  if  a  man,  whatever  his  real  meaning  may 
be,  so  conducts  himself  that  a  reasonable  man  would  take  his  conduct  to  mean 
a  certain  representation  of  facts,  and  that  it  was  a  true  representation,  and 
that  the  latter  was  intended  to  act  upon  it  in  a  particular  way,  and  he  with 
such  belief  does  act  in  that  way  to  his  damage,  the  first  is  estopped  from 
denying  that  the  facts  were  as  represented. 

"  There  is  yet  another  proposition  as  to  estoppel.  If  in  the  transaction 
itself  which  is  in  dispute  one  has  led  another  into  the  belief  of  a  certain  state 
of  facts  by  conduct  of  culpable  negligence,  calculated  to  have  that  result, 
and  such  culpable  negligence  has  been  the  proximate  cause  of  leading,  and 
has  led,  the  other  to  act  by  mistake  upon  such  belief  to  his  prejudice,  the 
second  cannot  be  heard  afterwards  as  against  the  first  to  show  that  the  state 
of  facts  referred  to  did  not  exist." 

To  the  above  may  be  added  the  rule  enunciated  by  James,  L.  J.,  in  Ex 
parte  Adamson,  In  re  Collie,  8  Oh.  D.  817.  "  Nobody,"  says  his  Lordship, 
ought  to  be  estopped  from  averring  the  truth  or  asserting  a  just  demand, 
unless  by  his  acts  or  words  or  neglect  his  now  averring  the  truth  or  asserting 
the  demand  would  work  some  wrong  to  some  other  person  who  has  been 
induced  to  do  something  or  to  abstain  from  doing  something,  by  reason  of 
what  he  had  said  or  done,  or  omitted  to  say  or  do." 

To  proceed  now  to  cases  in  which  the  above  doctrines  have  been  applied  : 
— First,  as  regards  estoppels  by  statement,  see  in  addition  to  Freeman  v. 
Cooke,  ubi  sup.,  Cox  v.  Cannon,  4  B.  N.  C.  453  [Howard  v.  Hudson,  2  E. 
&  B.  1 ;  the  judgments  in  Foster  v.  The  Mentor  Life  Assurance  Co.,  3  E.  & 
B.  48  ;  Gurney  v  Evans,  3  H.  &  N.  122  ;  Dunstan  v.  Patterson,  2  C.  B.  N. 
S.  495,  where  a  sheriff  having  a  writ  commanding  him  to  arrest  A.,  took  into 
custody  B.,  who  represented  that  she  was  the  person  named  in  the  writ,  and 
it  was  held  that,  although  B.  might  be  estopped  by  her  misrepresentation 
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from  suing  the  sheriff  for  the  original  taking,  he  could  not  on  that  account 
justify  the  detaining  of  her  in  custody  after  he  had  had  notice  that  she  was 
not  really  the  person  whom  he  was  to  arrest ;  McCance  v.  The  London  and 
North-Western  Rail.  Co.,  7  H.  &  N.  447,  where  a  person  who  had  made  a 
*900 1  w^u^y  ^a^se  statement  as  *to  the  value  of  some  horses  in  order  to 
J  induce  the  company  to  carry  them  at  a  lower  rate,  was  held  to  be 
estopped  from  afterwards  proving  in  an  action  against  the  company  for  their 
loss,  their  real  and  greater  value.  Lebeau  v.  Gen.  Steam  Nav.  Co.,  L.  K.,  8 
C.  P.  88,  where  it  was  endeavored,  unsuccessfully,  to  extend  the  principle  in 
the  last  decision  to  an  innocent  statement  in  a  bill  of  lading,  that  the  contents 
of  a  case  where  linen  when  they  were  really  silk,  for  which  a  higher  freight 
would  have  been  demanded.  Carr  v.  London  and  North- Western  Rail.  Co  , 
ubi  sup.,  where  it  was  sought  to  make  the  company  liable  by  estoppel  on  an 
advice  note  sent  by  them  to  the  plaintiff,  in  which  they  by  mistake  informed 
the  plaintiff  that  they  had  received  and  held  for  him  three  parcels  of  goods, 
whereas  they  really  had  only  received  two.  The  plaintiff  sold  three  parcels, 
and  on  finding  out  the  mistake  was  obliged  to  pay  to  his  vendees  the  differ- 
ence between  the  price  at  which  they  had  bought  the  third  parcel  and  what 
they  had  to  pay  for  other  goods.  But  the  court  held  that  plaintiff  failed  to 
bring  the  defendants  within  the  propositions  as  to  estoppel  laid  down  by  them 
and  cited  above  :  and,  consequently,  that  the  defendants  were  not  liable  in 
trover  nor  for  breach  of  contract  to  deliver  the  third  parcel.  Farmeloe  v. 
Bain,  1  C.  P.  D.  445,  45  L.  J.  C.  P.  2G4,  where  the  estoppel  vainly  sought 
to  be  established  was  that  the  defendant,  a  vendor,  had,  by  a  form  of  under- 
taking which  he  had  given  to  B.  &  Co.,  on  the  faith  of  which  the  plaintiff 
bought  from  the  latter,  estopped  himself  from  disputing  as  against  the  plain- 
tiff that  he  had  given  up  his  lien  as  vendor.  See  also  Middleton  v.  Pollock, 
4  Ch.  D.  49,  where  the  representatives  of  a  deceased  solicitor  were  held 
estopped  as  to  the  fact  that  he  had  advanced  moneys  of  a  client  upon  a 
mortgage. 

In  Smith  v.  Kay,  7  H.  L.  C.  750,  the  House  of  Lords  acted  on  the  rule 
that  if  a  person  has  practised  a  deception  with  the  view  to  a  particular  end, 
which  has  been  attained  by  it,  he  cannot  be  heard  to  deny  its  materiality  ; 
and  see  per  Lord  Cairns,  Beattie  v.  Ebury,  L.  R.,  7  H.  L.  102,  citing  Cherry 
v.  Colonial  Bank  of  Australia,  L.  R.,  3  P.  C.  24.] 

As  to  how  far  statements  made  under  a  mistake  may  be  binding  if  acted 
upon,  see  Newton  v.  Liddiard,  12  Q.  B.  925  \  as  to  whether  infants  -and  femes 
covertes  are  bound  by  such  estoppel,  see  Cannan  v.  Farmer,  3  Exch.  698  ; 
[Miller  v.  Blankley,  38  L.  T.  N.  S.  527,  and  White,  app.,  Greenish,  resp.,  11 
*Q011  C.  B.  N.  S.  209,  where  the  representations  were  *made  by  persons 
•*  professing  to  act  as  the  attorneys  of  married  women,  and  related  to 
the  title  to  lands. 

As  to  how  far  estoppels  by  statements  are  personal  to  the  person  who  cre- 
ates the  estoppel,  see  Richards  v.  Johnston,  4  H.  &  N.  660,  where  it  was 
considered  that  a  sheriff  who  had  seized  the  goods  of  a  debtor  under  an  exe- 
cution, was  not  bound  by  an  estoppel  which  might  have  prevented  the  debtor 
himself  from  claiming  the  goods. 

Before  leaving  the  subject  of  estoppel  by  statements,  reference  must  be 
made  to  a  modern  case  in  the  House  of  Lords,  in  which  an  important  limita- 
tion was  put  upon  this  portion  of  the  rule  in  Pickard  v.  Sears.  In  Jorden  v. 
Money,  5  H.  of  Lords  C.  185,  the  case  referred  to  there  was  evidence  that  a 
lady,  who  was  the  holder  of  a  bond,  had  repeatedly  stated  that  she  would  not 
enforce  it,  and  that  she  had  abandoned  her  claim  on  it,  and  in  consequence 
of  these  statements,  and  on  the  faith  of  them,  the  person  liable  to  pay  the 
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bond  debt  bad  entered  into  engagements  with  third  persons.  At  a  later 
period,  notwithstanding  these  statements,  proceedings  were  taken  by  the 
holder  of  the  bond  to  compel  payment  of  it,  and  it  was  held  (Lord  St.  Leon- 
ards dissenting)  that  her  claim  might  be  enforced  in  a  court  of  equity,  nut- 
withstanding  the  representations  and  the  resulting  acts  of  the  obligor.  This 
decision  proceeded  on  the  ground  that  to  raise  an  equity  in  such  a  case  "  there 
must  be  a  misrepresentation  of  existing  facts,  and  not  of  a  mere  intention." 
u  I  believe,"  said  the  Lord  Chancellor  (Lord  Cranworth)  after  citing  Baron 
Parke's  observations  in  Freeman  v.  Cooke,  on  Pickard  v.  Sears,  "  that  the 
rule  of  law  which,  as  I  have  more  than  once  said,  is  a  rule  founded  upon 
perfect  good  sense,  and  is  intelligible  to  every  capacity,  is  illustrated  by  what 
then  fell  from  Baron  Parke,  as  well  and  as  accurately  as  in  any  of  the  cases 
on  the  subject.  The  question  is,  whether  the  evidence  here  shows  that  any- 
thing took  place  which  brings  the  case  within  those  authorities?  I  am  clearly 
of  opinion,  as  clearly  as  I  can  be,  knowing  that  I  am  counter  in  this  respect, 
certainly  to  an  authority  for  which  I  feel  a  very  great  deference,  namely,  the 
Master  of  the  Rolls,  probably  to  the  Lords  Justices,  arid  I  have  some  reason 
to  suppose,  also  to  some  at  least  of  your  lordships,  that  it  does  not.  I  am 
bound  to  state  my  view  of  the  case;  I  think  that  that  doctrine  does  not  apply 
to  a  case  where  the  representation  is  not  a  representation  of  a  fact,  but  a 
statement  of  something  which  the  party  intends  or  does  not  *intend  to  r^ono 
do.  In  the  former  case  it  is  a  contract,  in  the  latter  it  is  not."  Lord  •- 
Brougham,  the  only  other  law  lord  present,  thought  that  in  point  of  fact  there 
had  been  no  abandonment  by  the  holder  of  the  bond  of  her  claim  upon  it, 
and  he  appears  to  have  assented  to  the  opinion  on  the  question  of  law  ex- 
pressed by  the  Lord  Chancellor  and  mentioned  above.  See  Citizens'  Bank  of 
Louisiana  v.  First  National  Bank  of  New  Orleans,  L.  R.,  6  H.  L.  352,  on  the 
above  distinction  between  a  representation  as  to  existing  facts  and  as  to 
intention. 

A  singular  extension  of  the  doctrine  in  Pickard  v.  Sears  will  be  found  in 
Loftus  v.  Maw,  32  L.  J.  Chan.  49,  where  an  uncle  induced  his  niece  to 
remain  in  his  house  and  take  care  of  him,  by  promising  verbally  that  he 
would  leave  to  her  some  of  his  house  property  by  will.  He  then  made  a 
codicil  to  his  will  in  her  favor,  which  codicil  he  afterwards  revoked,  and  it 
was  held  by  Stuart,  V.  C.,  in  a  suit  brought  by  the  niece  after  her  uncle's 
death,  that  he  had  no  right  to  make  this  revocation,  and  that  the  trusts  of 
the  first  codicil  must  be  performed.  In  Loftus  v.  Maw,  which  is  not  consist- 
ent with  Jorden  v.  Money,  the  Vice-Chancellor  observed  that  in  that  case 
Hammersley  v.  De  Beil,  12  Cl.  &  F.  45,  had  not  been  cited  in  the  House  of 
Lords.  See  also  Caton  v.  Caton,  34  L.  J.  Chan.  564,  a  decision  of  the  same 
Vice-Chancellor. 

The  class  of  reported  cases  in  which  an  estoppel  by  conduct  has  been  or 
been  sought  to  be  established  is  a  very  numerous  one].  See  the  principle  in 
Pickard  v  Sears,  affirmed  in  Gregg  v.  Wells,  2  P.  &  D.  296,  10  A.  £  E.  90 ; 
Coles  v.  Bank  of  England,  10  A.  &  E.  430,  [a  case  which  Blackburn,  J., 
stated  in  Swan  v.  The  North  British  Australasian  Co.,  Cam.  Scacc.,  2  H.  &  C. 
185,  to  be  in  his  opinion  wrongly  decided].  See  also  Sandys  v.  Hodgson,  2 
P.  &  D.  443,  10  A.  &  E.  472 ;  Stroud  v.  Stroud,  7  M.  &  Gr.  417 ;  Downes  v. 
Cooper,  2  Q.  B.  256  j  Doe  v.  Groves,  16  L.  J.  Q.  B.  297. 

[That  an  owner  does  not  merely  by  leaving  chattels  or  documents  of  title 
in  the  possession  of  another  create  an  estoppel  as  against  himself  in  favor  of 
an  innocent  person  taking  them  from  that  other,  is  well  illustrated  by  the 
necessity  which  was  found  to  exist  for  passing  the  Factor's  Acts,  in  order  to 
create  in  certain  cases  a  statutory  estoppel;  see  the  exhaustive  judgment  of 
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Cockburn,  C.  J.,  in  Johnson  v.  Credit  Lyonnais  Co.,  3  C.  P.  D.  32,  47  L.  J 
*9031  ^'  ^'  2^'  *^ee  also  Per  Bramwell,  B.,  in  GUbarron  t>.  Kreeft,  L  R., 
J  10  Ex.  at  p.  281,  and  compare  the  opinion  of  Blackburn,  J.,  deliv- 
ered in  the  House  of  Lords,  in  Hollins  v  Fowler,  L.  R.,  7  H.  L.  757. 

For  cases  in  which  persons  have  been  held  or  been  sought  to  be  held 
estopped  by  their  conduct  from  disputing  the  facts  of  their  being  sharehold- 
ers, &c.,  in  companies,  see]  Sheffield  Railway  v.  Woodcock,  7  ]VL  &  W.  574  ; 
Cheltenham  Railway  v.  Danvill,  2  Q.  B  281 ;  [The  Hull  Flax  Co.  v.  Wel- 
lesley,  6  H.  &  N.  38  ;  Bank  of  Hindustan  v.  Alison,  L.  R.,  6  C.  P.  54,  222  ; 
Campbell's  case,  L.  R.}  9  Ch.  1. 

For  cases  in  which  the  converse  proposition  has  been  sought  to  be  estab- 
lished, viz.,  that  a  shareholder  should  be  estopped  from  saying  that  he  had 
not  parted  with  his  shares,  see  Swan  v.  The  North  British  Australasian  Co., 
2  H  &  C.  175,  and  the  cases  discussed,  post  p.  *908,  under  the  head  of  estop- 
pel by  negligence. 

For  a  class  of  cases  in  which  the  question  has  been  considered  as  to  when 
a  company  is  estopped  by  its  conduct  from  disputing  the  rights  of  persons 
claiming  to  be  shareholders,  see  Re  Bahia  Co.,  L.  R.,  3  Q.  B.  584,  37  L.  J. 
Q.  B.  176;  Hart  v.  Frontino  Co.,  L.  R.,  5  Ex.  Ill,  39  L.  J.  Exch.  93. 

In  a  case  of  Simm  and  Ingelow  v.  The  Anglo-American  Telegraph  Co. 
(Limited),  tried  before  Lindley,  J.,  without  a  jury,  on  Dec.  20,  1878,  his 
lordship  would  seem  to  have 'decided  that  by  reason  of  the  fact  that  the 
defendants  were,  under  the  Joint  Stock  Company's  Act,  directed  to  keep  a 
register  of  shareholders  and  deliver  certificates  of  registration  to  them,  they 
were  estopped  from  disputing  the  title  as  shareholder  of  a  person  whom  they 
had  by  mistake,  though  without  negligence,  registered  as  a  shareholder;  and 
this  irrespectively  of  the  question  whether  such  person  (who  had  in  fact  inno- 
cently bought  the  shares  under  a  forged  transfer)  had  or  had  not  altered  his 
position  by  reason  of  such  registration.  Whilst  some  of  the  observations  of 
Bramwell,  B.,  in  Hart  v.  Frontino  Co.,  sup.,  tend  in  the  same  direction,  the 
decision  in  the  latter  case  is  distinguishable,  because  in  Hart  v.  Frontino  Co.. 
there  had  been  an  alteration  of  position  on  the  part  of  the  person  relying  on 
the  estoppel.  The  decision  in  Simm's  case,  in  the  above  wide  terms  must,  it 
is  submitted,  be  supported,  if  at  all,  upon  some  other  than  the  ordinary 
*Q()41  eroun^s  °f  estoppel  in  pais.  In  support  of  the  *doctrine  that  a  com- 
-"  pany  is  liable  in  such  a  case  may  be  cited  x\shby  v.  Blackwell,  1  Amb. 
503.  Contra,  Hildyard  v.  South  Sea  Co.,  2  P.  Wms.  75  ;  Hare  v.  London 
and  North  Western  Railway  Co.,  Joh.  722,  though  none  of  these  cases  dis- 
pose of  the  question. 

See  further  as  to  when  a  company  or  corporation  is  estopped  from  disputing 
the  validity  of  instruments  or  contracts  issued  or  made  by  them  :  Webb  v. 
Herne  Bay  Commissioners,  L.  R.,  5  Q.  B.  642,  39  L  J.  Q.  B.  221 ;  Hercules 
Insurance  Co.,  L.  R.,  19  Eq.  302 ;  Riche  v.  Ashbury  Co.,  L.  R.,  7  H.  L.  653, 
44  L.  J.  Ex.  185;  Melbourne  Bank  Corp.  v.  Brougham,  4  App.  Gas  156; 
or  that  shares  issued  by  them  are  fully  paid  up,  Burkinshaw  v.  Nicolls,  3  App. 
Ca.  1004. 

As  to  the  case  of  instruments  becoming  negotiable  by  estoppel,  see  Good- 
win v.  Robarts,  1  App.  Ca.  476,  45  L.  J.  Ex.  748 ;  Rumball  v.  Metropolitan 
Bank,  2  Q.  B.  D.  194,  46  L.  J.  Q.  B.  346;  Farmeloe  v.  Bain,  1  C.  P.  D. 
445. 

In  Cornish  v.  Abington,  ubi  sup.,  the  doctrine  laid  down  in  Freeman  v. 
Cooke,  was  applied  to  a  case  of  some  hardship.  The  action  was  brought  by 
a  lithographic  printer  against  a  publisher,  for  goods  sold  and  work  done. 
The  defendant  had  ordered  work  to  be  done  of  a  foreman  of  the  plaintiff 
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agreeing  to  publish  for  the  foreman  certain  maps  on  his  own  account,  and 
intending  to  deal  in  the  matter  with  the  foreman,  and  not  with  the  plaintiff. 
The  foreman,  however  (without,  as  the  jury  found,  the  authority  of  the 
defendant),  entered  the  order  as  from  the  defendant  in  the  plaintiff's  order 
book.  Afterwards  goods  were  supplied  to  the  defendant  from  the  plaint  iff* 
premises,  some  of  them  accompanied  by  delivery  notes  representing  the 
goods  as  coming  from  the  plaintiff,  and  receipts  corresponding  in  form  \v<-re 
signed  by  the  defendant.  Other  delivery  notes  represented  other  portions  .»f 
the  goods  as  coming  from  the  foreman.  The  plaintiff  made  out  an  account 
against  the  defendant,  charging  him  with  the  printing,  and  gave  this  account 
to  the  foreman,  who  handed  it  to  the  defendant;  and  the  defendant  paid  the 
amount  by  giving  to  the  foreman  some  money  and  two  acceptances,  which 
appeared  to  have  been  drawn  by  the  plaintiff,  and  which  were  duly  paid 
Afterwards,  some  other  goods  being  supplied,  the  plaintiff  sent  an  invoice  to 
the  defendant,  charging  him  with  the  price.  The  defendant  thereupon  applied 
to  the  foreman  for  an  explanation,  and  being  told  that  it  was  a  mistake  of 
the  plaintiff's  took  no  step  to  inform  the  plaintiff  *of  the  matter.  The  r^qn- 
defendant  before  action  had  settled  all  the  accounts  with  the  foreman.  L 
Upon  these  facts,  the  jury  having  found  that  the  manner  in  which  the  defend- 
ant had  signed  the  receipts  was  such  as  to  induce  the  plaintiff  to  think  that 
the  defendant  was  buying  the  goods  on  his  own  account,  although  he  had  not 
authorized  the  foreman  to  use  his  name,  the  court  was  of  opinion  that  the 
verdict  should  be  entered  for  the  plaintiff. 

The  following  cases  also  fall  rather  within  the  rule  as  to  estoppels  by  con- 
duct than  within  that  which  relates  to  estoppel  by  statements. 

The  assignor  of  a  patent  who  has  sold  it  as  valid,  cannot  as  between  him- 
self and  the  assignee,  set  up  that  the  patent  is  void  for  want  of  novelty  : 
Walton  v.  Lavater,  8  C.  B.  N.  8.  162  ;  29  L.  J  C.  P.  275  ;  see  also  Lawes  v. 
Purser,  6  E.  &  B.  930.  And  if  a  patentee,  in  consideration  of  a  royalty, 
grants  to  another  a  license  to  use  the  patent,  and  the  latter  uses  it,  he  cannot 
set  up  in  answer  to  an  action  for  the  royalty  that  the  invention  was  not  new, 
or  that  the  patentee  was  not  the  first  inventor  :  Noton  v.  Brooks,  7  H.  &  N. 
499  ;  and  Crossley  v.  Dixon,  10  H.  of  Lords  C.  293  :  32  L.  J.  Chan.  617. 
See  also  Clark  v.  Adie,  2  App.  Ca.  435,  per  Lord  Blackburn. 

As  to  a  trustee  in  bankruptcy  permitting  the  bankrupt  to  carry  on  busi- 
ness, see  Engelbach  v.  Nixon,  L.  R.,  10  C.  P.  645  ;  Wadling  v.  Oliphant,  1 
Q.  B.  D.  145,  45  L.  J.  Q.  B.  173 ;  Ex  parte  Ford,  In  re  Caughey,  I  Ch.  D. 
521;  45  L.  J.  Bank.  19. 

In  Bowes  v.  Foster,  2  H.  &  N.  779,  a  person  who  was  in  difficulties  and 
afraid  that  execution  would  issue  against  his  goods,  agreed  with  one  of  his 
creditors  to  make  a  pretended  sale  of  the  goods  to  him.  To  carry  out  this 
scheme  an  invoice  was  made  out  and  a  receipt  was  given  to  the  creditor  for  a 
sum  therein  described  as  the  purchase-money  of  the  goods,  and  possession 
was  delivered  to  him.  Afterwards  the  creditor  sold  the  goods  as  his  own, 
whereupon  the  real  owner  brought  trover  against  him.  Under  these  circum- 
stances it  was  held,  that  no  property  passed  by  the  fictitious  sale,  and  that 
the  owner  of  the  goods  was  not  estopped  from  showing  the  real  nature  of  the 
transaction,  and  that  no  sale  in  fact  had  been  made.  This  case  is  not  easily 
reconcilable  with  Alner  v.  Greorge,  1  Camp.  392,  where  Lord  Ellenborough 
held  that  a  receipt  in  full  of  all  demands  could  not  be  explained  by  evidence 
showing  that  in  reality  no  money  had  *passed  between  the  debtor  and  r*gAg 
creditor,  and  that  the  transaction  was  a  mere  fraud  for  the  purpose  L 
of  imposing  upon  other  creditors.  But  see  as  to  Alner  v.  Geonre,  the  obser- 
vations made,  ante,  vol.  i.,  and  the  judgment  of  Lord  Justice  JVIellisn 
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in  Lee  v.  The  Lancashire  and  Yorkshire  Rail.  Co.,  L.  R.,  6  Ch.  at  p 
534  et  seq. ;  and  the  decision  in  Bowes  v.  Foster  has  been  recently  followed 
by  the  Court  of  Appeal  in  Taylor  v.  Bowers,  1  Q.  B.  D.  291,  45  L.  J.  Q.  B 
163. 

In  Holding  v.  Elliott,  5  H.  &  N.  117,  it  was  held,  that  a  person,  whose 
name  appeared  at  the  head  of  an  invoice  as  a  seller  of  goods,  was  not  es- 
topped from  showing  that  the  invoice  was  only  made  in  this  form  for  the 
convenience  of  the  real  parties  to  the  contract. 

See  further  upon  the  question  of  estoppel  by  conduct,  the  judgment  of  the 
Privy  Council  in  Raines  v.  The  East  India  Co.,  11  Moore  P.  C.  C.  53  j 
L;iwes  v.  Purser,  6  E.  &  B.  930  ;  Macfarlane  v.  Giannacopulo,  3  H.  <fe  N. 
860;  the  judgment  of  the  Lord  Chancellor  (Lord  Campbell)  in  Piggott  v. 
Stratton,  29  L.  J.  Chan.  9;  Cave  v.  Mills,  7  H.  &  N.  913;  In  re  Baxendale, 
11  C.  B.  N.  S.  801 ;  Naef  v.  Mutter,  12  C.  B.  N.  S.  816  ;  and  Van  Hasselt 
v.  Sack,  13  Moore  P.  C.  C.  185,  where  it  was  held  that  the  agents  of  a  ship, 
who  had  in  their  accounts  attributed  moneys  which  they  had  actually  re- 
ceived to  the  payment  of  disbursements  made  by  them  for  several  successive 
voyages,  were  estopped  from  afterwards  appropriating  these  receipts  to  a  pre- 
vious agency  account  of  the  ship. 

See  also  Woodley  v.  Coventry,  2  H.  &  C.  164,  32  L.  J.  Exch.  185,  where 
the  defendants  (warehousemen)  sold  to  A.  a  portion  of  a  large  quantity  of 
flour  lying  at  their  warehouse,  no  appropriation  being  however  made  of  any 
specific  barrels  of  the  flour  to  A.  A.  afterwards  resold  a  small  portion  of 
his  purchase  to  the  plaintiffs,  who  took  a  delivery  order  for  it  to  the  defend- 
ants, who  assented  to  the  order,  and  delivered  out  some  quantities  of  flour 
under  it.  The  plaintiff,  acting  on  the  assent  of  the  warehouseman,  paid  part 
of  the  price  to  A.  A.  having  become  bankrupt,  without  having  paid  for  the 
flour,  and  the  warehouseman  having  refused  to  continue  the  deliveries  to  his 
vendee,  it  was  held  (upon  the  authority  of  Hawes  v.  Watson,  2  B.  &  C.  540) 
that  they  were,  by  their  conduct,  estopped  from  disputing  the  title  of  A.'s 
vendee,  and  from  alleging  that  there  had  been  no  distinct  appropriation  of 
any  flour  to  the  contract  between  them  and  A. 

*Qft71  *r^°  ^ne  same  effec^  W{iS  the  decision  in  Knights  v.  Wiffen,  L.  R., 
J  5  Q.  B.  660,  40  L.  J.  Q.  B.  51,  a  case  very  similar  to  that  of  Wood- 
ley  v.  Coventry,  except  that  in  Knights  v.  Wiffen,  the  purchase-money  had 
been  paid  before  the  presentation  of  the  delivery  order,  and  it  was  therefore 
contended  that  the  purchaser  had  not  altered  his  position  in  consequence 
of  the  warehouseman's  conduct ;  but  the  court  held  that  the  assent  by  the 
warehouseman  to  hold  for  the  purchaser  was  sufficient,  and  that  the  position 
of  the  latter  was  altered,  inasmuch  as  he  was  induced  to  rest  satisfied  instead 
of  taking  active  steps  to  recover  his  money. 

In  Trickett  v.  Tomlinson,  13  C.  B.  N.  S.  663,  a  person  who  had  rep- 
resented that  he  had  authorized  another  to  act  for  him,  and  to  come  to  an 
amicable  arrangement  of  a  pending  difference,  was  held,  upon  the  same 
principle,  to  be  estopped  from  repudiating  an  arrangement  made  by  this 
third  person,  on  the  ground  that  he  had  exceeded  his  secret  instructions. 

In  Morris  v.  Bethell,  L.  R.,  5  C.  P.  47,  38  L.  J.  C.  P.  379,  the  defendant 
was  sued  as  acceptor,  his  acceptance  having  been  forged.  He  had  previously 
paid  an  acceptance  forged  by  the  same  person,  and  it  was  sought  on  that 
ground  to  hold  him  estopped  from  disputing  his  signature  to  that  sued  upon. 
The  jury  found  that  the  acceptance  to  the  bill  declared  on  was  not  the  defend- 
ant's signature,  nor  authorized  nor  adopted  by  him,  that  he  did  not  know 
that  the  plaintiff  had  held  the  former  forged  bill,  and  that  he  did  not  lead 
the  plaintiff  to  believe  that  the  acceptance  to  the  bill  in  question  was  his 
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signature,  or  was  authorized  by  him.     The  court  held,  as  might  have  been 
expected,  that  there  was  no  estoppel. 

Another  head  of  estoppel,  distinct  in  some  respects  from  those  above  refer- 
red to,  but  falling  properly  within  the  class  of  estoppels  by  conduct,  namely, 
estoppel  by  negligence,  has  been  much  considered  in  some  modern  cases. 

But  it  should  be  observed  that  the  expression,  though  a  useful  one,  is 
somewhat  misleading.  Mere  carelessness  where  there  is  a  breach  of  no  duty 
to  be  careful  is  not  sufficient.  In  the  words  of  Blackburn,  J.,  in  Pickard 
v.  Sears,  cited  with  approval,  per  Cockburn,  C.  J.,  in  Johnson  v.  Credit 
Lyonnias  Co.,  3  C.  P.  I),  at  p.  42  :  "A  person  who  does  nor  lock  up  his 
goods,  which  are  consequently  stolen,  may  be  said  to  be  negligent  as  regards 
himself,  but  inasmuch  as  he  neglects  no  duty  which  the  law  casts  upon 
him,  *he  is  not  in  consequence  estopped  from  denying  the  title  of  r^nna 
those  who  may  have,  however  innocently,  purchased  those  goods  from  L 
the  thief  except  in  market  overt." 

The  subject  is  very  fully  discussed  in  the  judgments  of  the  Common  Pleas 
Division,  delivered  by  Lord  Coleridge  in  Arnold  v.  Cheque  Bank,  1  C.  P. 
D.  578,  45  L.  J.  C.  P.  562,  and  in  those  of  the  Appeal  Court  in  Baxendale 
v.  Bennett,  3  Q.  B.  D.  525,  47  L.  J.  Q.  B  624.  In  the  latter  case,  Brett, 
L.  J  ,  throws  considerable  doubt  upon  the  decision  in  Young  v.  Grote,  4  Bing. 
254;  s.  c.  12  J.  B.  Moore  484,  a  case  which  has  usually  been  cited  when 
questions  of  this  sort  have  arisen. 

In  Young  v.  Grote,  the  plaintiff  left  cheques  signed  in  blank  with  his  wife, 
for  her  to  fill  them  up  according  to  her  need.  She  filled  up  one  so  imper- 
fectly as  to  enable  the  bearer  to  alter  the  50/.,  for  which  it  was  given  to  850£, 
and  it  was  held  that  the  plaintiff  was  estopped  from  setting  up  against  the 
defendant,  the  banker,  who  had  acted  with  ordinary  caution  in  paying  the 
cheque  in  the  usual  course  of  business,  that  his  agent  had  only  drawn 
the  cheque  for  the  smaller  sum,  inasmuch  as  it  was  his  negligence,  through 
his  agent,  that  enabled  the  fraudulent  holder  to  cheat  the  banker.  See 
Socie'te'  Ge"ne>ale  v.  Metropolitan  Bank,  21  W.  R.  335. 

See  also  Russel  v.  Langstaffe,  2  Dougl.  514;  and  the  Bank  of  Ireland  v. 
Evans'  Charities,  5  H.  of  Lords  C.  389,  where  Young  v.  Grote  was  recog- 
nised ;  but  it  was  pointed  out  by  Baron  Parke,  delivering  the  opinion  of  the 
judges  in  that  case,  that  in  order  to  raise  an  estoppel  in  cases  of  this  kind 
the  negligence  complained  of  must  be  negligence  in,  or  immediately  connected 
with,  the  transaction  itself. 

It  was  upon  this  latter  ground  that  Bramwell,  L.  J.,  in  Baxendale  v.  Ben- 
nett (sup.),  held  the  defendant  absolved  from  liability.  In  that  case  the 
action  was  brought  on  a  bill  of  exchange  purporting  to  be  drawn  by  W.  C., 
on,  and  accepted  by,  the  defendant.  It  was  indorsed  in  blank  by  W.  C.,  and 
also  by  one  H.  T.  C.,  from  whom  the  plaintiff  took  it  without  notice  of  fraud, 
and  for  value.  One  J.  F.  Holmes  had  asked  the  defendant  for  his  acceptance 
to  an  accommodation  bill,  and  the  defendant  had  written  his  name  across  a 
paper  which  had  an  impressed  bill  stamp  on  it,  and  had  given  it  to  Holmes  to 
fill  in  his  name,  and  then  to  use  it  for  the  purpose  of  raising  money  on  it 
Afterwards  Holmes,  not  requiring  accommodation,  returned  the  paper  to  the 
^defendant  in  the  same  state  in  which  he  received  it  from  him.  The  r^nno 
defendant  then  put  it  into  a  drawer,  which  was  not  locked,  of  his  *- 
writing  table  at  his  chambers,  to  which  his  clerk,  laundress,  and  other  per- 
sons coming  there,  had  access.  He  had  never  authorized  Cartwright  or  any 
person  to  fill  up  the  paper  with  a  drawer's  name,  and  he  believed  that  it  must 
have  been  stolen  from  his  chambers. 

On  these  facts,  Lopes,  J.,  found  that  the  bill  was  stolen  from  the  defend- 
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ant's  chambers,  and  the  name  of  the  drawer  afterwards  added  without  the 
defendant's  authority ;  but  that  the  defendant  had  so  negligently  dealt  with 
the  acceptance  as  to  have  facilitated  the  theft  ]  he  therefore  ruled,  upon  the 
authority  of  Young  v.  Grote  and  Ingrahain  v.  Primrose,  7  C.  13.  N.  S.  82, 
that  the  defendant  was  liable. 

The  Court  of  Appeal  reversed  the  judgment,  Bramwell,  L.  J.,  on  the 
ground  that,  admitting  the  defendant's  negligence  in  the  sense  of  want  of 
care,  the  "  negligence  was  not  the  proximate  or  effective  cause  of  the  fraud  : 
a  crime  was  necessary  for  its  completion  ;"  whilst  he  distinguished  Young  v. 
Grote,  on  the  ground  that  the  drawer  of  the  cheque  had  in  that  case  "  volun- 
tarily parted  with  the  instrument :  it  had  not  been  got  from  him  by  the  com- 
mission of  a  crime." 

Brett,  L.  J.,  whilst  coming  to  the  same  conclusion,  preferred  to  rest  his 
judgment  on  the  ground  that  "  the  defendant  never  authorized  the  bill  to  be 
filled  in  with  a  drawer's  name,  and  he  could  not  be  sued  upon  it."  His  lord- 
ship further  expresses  his  opinion,  that  u  the  observations  made  by  the  lords 
in  Bank  of  Ireland  v.  Evans'  Charity  Trustees  (sup.),  have  shaken  Young  v. 
Grote  as  an  authority." 

The  case  of  Ex  parte  Swan,  7  C.  B.  N.  S.  400 ;  30  L.  J.  C.  P.  113,  is  the 
one  usually  referred  to  upon  the  class  of  cases  which  has  not  unfrequently 
arisen  as  to  whether  one  who  has,  from  want  of  care  or  misplaced  confidence, 
permitted  his  securities  to  be  stolen  or  improperly  dealt  with,  is  estopped  from 
disputing  the  title  or  authority  of  the  thief  or  fraudulent  person.  In  that 
case  the  judges  of  the  Court  of  Common  Pleas  differed  in  opinion  as  to  whether 
the  rule  acted  on  in  Young  v.  Grote  was  applicable  to  a  case  in  which  a  holder 
of  shares  in  two  joint-stock  companies  had,  as  it  was  alleged  negligently, 
handed  to  an  agent  some  deeds  of  transfer  of  shares  executed  in  blank, 
intending  that  the  deeds  should  be  used  for  the  transfer  of  shares  in  one  of 
the  companies,  and  the  agent,  who  had  (through  the  negligence,  as  it  was  also 
*9101  a^e&e(^  °f  *hi*s  principal)  stolen  from  a  box  belonging  to  him  certifi- 
••  cates  of  shares  in  the  other  company,  had  fraudulently  filled  up  the 
deeds  as  transfers  of  the  shares  of  that  company  and  handed  them  to  bona 
fide  purchasers.  The  company  lastly  referred  to  had  placed  the  names  of  the 
innocent  purchasers  on  their  register,  and  the  application  to  the  court  was 
to  compel  them  to  replace  on  it  the  name  of  the  original  shareholder.  The 
Lord  Chief  Justice  Erie  and  Mr.  Justice  Keating  thought,  on  the  authority 
of  the  cases  mentioned  above  that  the  applicant  had  precluded  himself  by  his 
negligence  from  asking  for  the  equitable  interference  of  the  court.  But  JMr. 
Justice  Williams  and  Mr.  Justice  Willes  refused  to  concur  in  that  view,  or 
to  extend  the  decisions  as  to  the  effect  of  signing  instruments  in  blank  beyond 
the  case  of  negotiable  instruments. 

The  judges  being  thus  equally  divided,  the  application  of  Mr.  Swan  fell  to 
the  ground,  and  he  afterwards  made  a  similar  application  to  the  Court  of 
Kxchequer,  which  court  directed  that  an  action  should  be  brought,  and  he 
thereupon  brought,  in  that  court,  an  action  against  the  company  for  wrong- 
fully removing  his  name  from  their  register  :  see  Swan  v.  The  North  British 
Australasian  Co..  7  H.  &  N.  603 ;  31  L.  J.  Exch.  425.  The  facts  were  then 
fully  stated  in  a  special  case,  and  it  was  held  by  Baron  Martin  and  Baron 
Chanuell,  in  judgments  in  which  all  the  authorities  on  this  question  are  col- 
lected and  reviewed,  that  the  transfers  were  void,  and  that  there  was  no  such 
negligence  on  the  part  of  the  plaintiff  as  estopped  him  from  insisting  that  the 
property  in  the  shares  did  not  pass  under  them  ;  and  further,  that  the  doc- 
trine of  estoppel  by  executing  instruments  in  blank  is  confined  to  negotiable 
instruments,  and  does  not  apply  to  deeds.  From  this  judgment  the  Lord 
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Chief  Baron  Pollock  and  Baron  Wilde  dissented,  and  the  opinion  of  the 
junior  judge  having  been  withdrawn,  in  order  that  the  case  might  be  carried 
to  error,  judgment  was  given  for  the  plaintiff,  and  the  case  was  taken  to  the 
Exchequer  Chamber. 

In  that  court  (see  Swan  v.  The  North  British  Australasian  Co.,  2  H.  &  C. 
175;  32  L.  J.  Exch.  273)  this  judgment  was  affirmed:  all  the  judges  who 
heard  the  argument  (except  Mr.  Justice  Keating)  being  of  opinion  that  the 
transfers  were  void,  and  that  there  had  been  no  such  negligence  on  the  plain- 
tiff's part  as  estopped  him  from  showing  that  the  shares  did  not  pass  under 
the  transfers.  In  the  Exchequer  Chamber  the  rule  laid  down  in  the  Bank 
of  Ireland  v.  *Evans'  Charities — that  negligence  to  operate  as  an  r^q-j-j 
estoppel  must  be  the  proximate  cause  of  the  loss — are  fully  recognised,  L 
as  indeed  it  had  been  in  the  court  below,  although  the  judges  differed  there 
as  to  its  application  to  the  facts  of  the  case :  and  it  would  appear  from  the 
judgments  in  the  Exchequer  Chamber  that  that  court  agreed  with  those 
judges  in  the  court  below  who  had  held  that  the  doctrine  of  estoppel  by 
executing  instruments  in  blank,  as  acted  upon  in  the  earlier  cases  referred  to 
above,  is  confined  to  negotiable  instruments,  and  does  not  apply  to  deeds. 
See  this  case  discussed  in  Halifax  Union  v.  Wheelhouse,  L.  R.,  10  Ex.  192, 
ante,  p.  *898. 

Reference  should  also  be  made,  on  this  subject,  to  Taylor  v.  The  Great 
Indian  Peninsular  Rail.  Co.,  4  De  Gex  &  J.  559,  28  L.  J.  Chan.  285,  709, 
where  transfers  had  been  executed  by  a  principal  in  blank  as  to  the  particular 
shares,  and  the  blank  had  been  afterwards  fraudulently  filled  up  by  the 
broker  with  the  description  of  shares  not  intended  to  be  transferred,  and 
the  Lords  Justices  held,  confirming  the  decision  of  Vice  Chancellor  Wood, 
that  the  transfers  were  void,  and  that  the  original  owner  was  entitled  to 
have  the  shares  delivered  up  to  him ;  and  to  Johnson  v.  Renton,  L.  R.,9  Eq. 
181.] 

In  the  class  of  cases  noticed  above,  the  estoppel  must  obviously  be  limited 
within  such  bounds  as  are  sufficient  to  put  the  party  who  has  dealt  on  the 
faith  of  appearances  that  turn  out  to  be  incorrect  in  the  same  position  with 
reference  to  the  author  of  such  appearances  if  they  were  true.  For  instance, 
in  cases  like  George  v.  Claggett,  ante,  p.  *118,  and  other  cases  there  mentioned 
in  the  note,  the  principal  is  not  estopped  from  saying  that  the  person  whom 
he  allowed  to  appear  to  be  the  real  principal  was  in  fact  an  agent;  if  he  were, 
he  could  not  sue  at  all  in  his  own  name;  but  he  is  virtually  estopped  from 
denying  that  the  agent  had  authority  so  to  contract  with  the  customer  as  to 
give  him  all  the  rights  which  he  would  have  had  if  dealing  with  a  principal. 
This  limitation  is  analogous  to  that  stated  by  Knight  Bruce,  V.  C.,  in  Barrs 
v.  Jackson,  ante,  p.  *8HO. 

[With  regard  to  the  question  what  is  an  alteration  of  position  so  as  to 
create  an  estoppel,  see  the  cases  cited  in  the  note  to  Marriot  v.  Hampton,  ante 
p.  *444. 

On  this  part  of  the  question  it  may  be  observed  that  the  alteration  of  posi- 
tion induced  by  the  representation  which  was   held  to  create  an  estoppel  in 
Knights  v.  Wiffen,  L.  R.,  *5  Q.  B.  660,  supra,  p.  *907,  was  somewhat   r*9i9 
shadowy ;  and  see  the  observations  ante,  p.  *903,  as  to  Simm  v.  Anglo-   L 
American  Telegraph  Co.  and  Hart  v.  Frontino  Co. 

It  is  suggested  that  the  truly  equitable  mode  of  dealing  with  such  cases 
would  be  to  ascertain,  where  practicable,  the  amount  of  actual  damnification 
sustained  in  consequence  of  the  representation  relied  on,  and  to  this  extent 
only  to  give  relief.  Such  a  view  does  not  seem  to  have  been  suggested  in 
either  of  the  above  cases. 
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It  is  submitted,  however;  that  the  true  limits  within  which  the  doctrine  of 
estoppel  in  pais  ought  to  be  confined  are  to  be  found  in  the  passage  already 
cited  at  p.  899  of  the  judgment  of  James,  L.  J.,  in  Ex  parte  Adamson,  In 
re  Collie,  8  Ch.  D.  817  ;  and  that  it  is  as  unjust  to  allow  the  position  of  the 
person  relying  on  the  estoppel  to  be  made  better  as  it  would  be  to  allow  it  to 
be  made  worse  by  reason  of  the  innocent  representation  of  the  person  sought 
to  be  estopped.  Justice  would  seem  to  demand  that  he  should  be,  where  it 
is  possible,  simply  relegated  to  the  same  position  as  he  would  have  occupied 
if  he  had  not  acted  upon  the  representation  complained  of.  It  must,  how- 
ever, be  confessed  that  this  view  does  not  seem,  hitherto  at  any  rate,  to  be 
warranted  by  authority,  and  the  more  rigorous  doctrine  has  prevailed.  Possi- 
bly the  greater  flexibility  introduced  into  our  system  by  the  Judicature  Acts 
may  eventually  lead  to  an  alteration  in  this  respect.] 

The  truth  is,  that  the  courts  have  been,  for  some  time,  favorable  to  the 
utility  of  the  doctrine  of  estoppel,  hostile  to  its  technicality.  Perceiving 
how  essential  it  is  to  the  quick  and  easy  transaction  of  business,  that  one 
man  should  be  able  to  put  faith  in  the  conduct  and  representations  of  his 
fellow,  they  have  inclined  to  hold  such  conduct  and  such  representations 
binding  in  cases  where  a  mischief  or  injustice  would  be  caused  by  treating 
their  effect  as  revocable.  At  the  same  time,  they  have  been  unwilling  to 
allow  men  to  be  entrapped  by  formal  statements  and  admissions,  which  were 
perhaps  looked  upon  as  unimportant  when  made,  and  by  which  no  one  ever 
was  deceived  or  induced  to  alter  his  position.  Such  estoppels  are  still,  as 
formerly,  considered  odious. 


"  ESTOPPELS,"  said  Gibson,  C.  J.,  in  Martin  v.  Ives,  17  S.  &  R.  364,  366, 
"  are  sometimes  said  to  be  odious ;  and  it  has  been  affirmed,  that  there  is 
no  such  thing  as  equitable  estoppel.  But  the  doctrine  of  election,  which 
prevents  a  party  from  claiming  in  repugnant  rights,  and  which  has  been 
so  advantageously  introduced  into  courts  of  equity,  is  manifestly  an  exten- 
sion of  the  principle.  In  courts  of  law  they  are  for  the  most  part,  recon- 
cilable to  the  purest  morality,  and  when  they  produce  neither  hardship  nor 
injustice,  they  merit  indulgence,  if  not  favor.  The  conclusiveness  of  judg- 
ments which  conduce  so  essentially  to  peace  and  repose  have  no  other  foun- 
dation." "Although,"  said  Nelson,  J.,  in  Van  Rensselaer  v.  Kearney,  11 
How.  297,  326, "  the  doctrine  of  estoppel  debars  the  truth  in  the  particular 
case,  and  is  therefore  not  unfrequently  characterized  as  odious  and  not  to 
be  favored,  still  it  should  be  remembered  that  it  debars  it  only  when  its 
utterance  could  convict  the  party  of  a  previous  falsehood,  or  would  be  the 
denial  of  a  previous  representation  on  the  faith  of  which  other  persons 
have  dealt  and  pledged  their  credit  or  expended  their  money.  It  is  a 
doctrine  therefore  when  properly  understood  and  applied  that  concludes 
the  truth  in  order  to  prevent  fraud  and  falsehood,  and  imposes  silence 
only  when  the  party  should  not  in  conscience  and  honesty  be  allowed  to 
speak." 

The  language  thus  held  sustains  the  remarks  made  not  long  afterwards 
by  Mr.  Smith  with  regard  to  the  nature  and  operation  of  estoppels,  ante, 
and  shows  that  they  are  now  viewed  favorably  by  the  courts  as  tending, 
when  properly  construed  and  applied,  to  uphold  the  purpose  of  agreements, 
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and  prevent  or  suppress  fraud  and  injustice:  Waters's  Appeal,  35  Penn. 
St.  523,  527  ;  Bocock  v.  Pavey,  8  Ohio  St.  270, 281  ;  Buckingham  v.  Hanna, 
2  Id.  551,  558.  Their  technicality  will  accordingly  be  restrained,  their 
true  meaning  deduced  and  applied,  and  they  may  even  be  raised  by  impli- 
cation in  aid  of  persons  who  have  acted  on  the  faith  of  a  declaration  to 
which  they  were  originally  strangers,  and  which  was  not  meant  to  be  con- 
clusive in  their  behalf.  The  office  of  estoppels  at  law  is  like  that  of  injunc- 
tions in  equity,  to  preclude  rights  that  cannot  be  asserted  consistently  with 
good  faith  and  justice,  and  prevent  wrongs  for  which  there  might  be  no 
adequate  remedy  :  Van  Rensselaer  v.  Kearney,  11  How.  297,  326,  and  they 
should  consequently,  when  the  circumstances  will  permit,  be  so  moulded  as 
not  to  deviate  from  their  object :  Buckingham  v.  Hanna,  2  Ohio  St.  551  ; 
Simpson  v.  Pearson,  31  Ind.  1.  And  the  cases  in  which  estoppels  have 
been  said  to  be  odious  or  not  to  be  favored,  ante,  Leicester  v.  Rehoboth,  4 
Mass.  180;  Bridgewater  v.  Dartsmouth,  Id.  273;  Owen  v.  Bartholomew,  9 
Pick.  520,  should  be  understood  as  applying  only  when  the  technicality  of 
the  estoppel  cannot  be  subordinated  to  its  equity  :  Waters's  Appeal ;  Bo- 
cock  v.  Pavey.  In  Southeastern  Railway  Co.  v.  Warton,  6  H.  &  N.  520, 
a  comprehensive  declaration  in  an  agreement  under  seal,  that  with  the 
exception  of  certain  matters  which  were  lo  be  referred  to  arbitrators,  the 
parties  had  settled,  adjusted  and  mutually  satisfied  every  other  claim  or 
demand  which  they  had  against  each  other,  arising  in  any  account,  matter, 
or  thing  whatsoever,  was  held  not  to  be  a  bar  to  a  cause  of  action  arising 
prior  to  the  agreement,  because  the  intention  as  indicated  by  the  tenor 
of  the  instrument  was  to  make  the  settlement  only  for  the  purposes  of  the 
reference. 

"It  may  be,"  said  Channell,  Baron,  "  that  where  a  deed  contains  a  re- 
cital of  a  particular  fact  in  express  terms,  the  effect  of  the  recital  cannot 
be  got  rid  of  by  showing  what  the  intention  of  the  parties  was.  But  when 
the  language  is  general,  the  intention  may  be  collected  from  the  terms  of 
the  whole  deed."  It  is  well  settled  that  when  a  particular  clause  is  of 
such  a  nature  that  it  cannot  stand  without  invalidating  the  whole  instru- 
ment, it  may  be  shown  to  be  false,  and  rejected  altogether,  ante ;  and  when 
a  deed  of  bargain  and  sale  by  a  feme  sole  recites  that  she  is  covert,  neither 
party  will  be  estopped  from  showing  the  truth  in  support  of  the  grant: 
Brmegar  v.  Chaffin,  3  Dev.  108 ;  Young  v.  Raincock,  7  C.  B.  310,  317 ; 
Vin.  Abr.  Estoppel,  M.  8,  pi.  3.  And  the  courts  will  be  found  to  have  been 
astute,  especially  in  modern  times,  to  reconcile  the  somewhat  harsh  doc- 
trine of  the  earlier  law,  with  the  substantial  truth  and  justice  of  the  cause : 
Den  v.  Camp,  4  Har.  148.  Thus  in  Pargeter  v.  Harris,  7  Q.  B.  108,  and 
Cuthbertson  v.  Irving,  4  H.  &  N.  742,  6  Id.  133,  the  reasoning  was  in  a 
great  degree  technical,  but  the  effort  in  both  instances  was  to  hold  the 
tenant  to  the  performance  of  the  lease,  and  prevent  the  distinction 
taken  for  this  purpose  in  one  case  from  defeating  it  in  the  other :  ante, 
vol.  i. 

An  estoppel  has  been  said  to  be  where  a  man  by  his  own  act  or  accept- 
ance is  concluded  to  say  the  truth,  and  generally  arises  from  some  precise 
and  positive  allegation,  made  under  circumstances  which  preclude  the 
right  and  power  of  contradiction  :  Waters's  Appeal,  35  Penn.  St.  523,  527. 
But  a  man  who,  while  alleging  a  fact  to  be  doubtful,  or  even  asserting  its 
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existence,  agrees  to  be  bound  whether  it  exists  or  not,  will  be  as  much  pre- 
cluded from  relying  on  it  subsequently  as  a  defence  to  the  contract,  as  if 
there  had  been  a  recital  or  stipulation  expressly  negativing  that  which  he 
seeks  to  establish.  Under  these  circumstances  the  evidence  is  shut  out,  not 
because  it  is  inconsistent  with  the  deed  or  false,  but  as  being  by  the  terms 
of  the  agreement  irrelevant  to  the  decision  of  the  case  before  the  court : 
Jackson  v.  Waldron,  13  Wend.  178,  206;  Wightman  v.  Keynolds,  24  Miss. 
675;  Heilner  v.  Battin,  27  Penn.  St.  517  ;  Temple  v.  Partridge,  42  Me.  56  ; 
Goodrich  v.  Bryant,  5  Sneed  325  ;  Hills  v.  Laming,  24  Eng.  L.  &  Eq.  452. 
The  estoppel  of  a  compromise  rests  on  this  basis,  and  may  arise  without  a 
seal. 

In  Heilner  v.  Battin,  27  Penu.  St.  517,  a  contract  by  the  purchaser  of 
a  patent  to  receive  and  use  the  right  patented  as  good  and  valid,  and  that 
no  objection  should  be  made  by  him  on  account  of  any  real  or  supposed 
defect  that  might  exist  in  or  be  suggested  to  the  letters  patent,  was 
held  to  preclude  him  from  refusing  to  pay  the  stipulated  price  on  the 
ground  of  a  want  of  originality  in  the  invention,  or  of  the  insufficiency  of 
the  grant. 

And  although  it  is  no  doubt  true  in  general  that  an  executory  agree- 
ment, as,  for  instance  not  to  sue,  or  even  to  convey,  will  not  operate  as  an 
estoppel,  Gibson  v.  Gibson,  15  Mass.  106 ;  Musgrave  v.  Sherwood,  54  How. 
Pr.  338  ;  Ins.  Co.  v.  Mowry,  96  U.  S.  544;  because  the  remedy  is  by  action  : 
the  case  is  different  where  such  a  stipulation  is  intended  to  give  force  and 
effect  to  a  present  transfer,  and  covenants  of  warranty,  for  quiet  enjoy- 
ment, or  for  further  assurance,  are  accordingly  held  in  this  country  not 
only  to  preclude  the  covenantor  from  disputing  the  title  which  he  has  con- 
veyed, but  from  asserting  any  other  that  he  may  subsequently  acquire : 
Fairbanks  v.  Williamson,  7  Greeul.  96  ;  Somes  v.  Skinner,  3  Pick  52,  post. 
It  is  not  sufficient  that  a  party  was  promised  that  an  act  constituting  an 
estoppel  would  be  done  in  the  future :  Payne  v.  Burnham,  62  N.  Y.  69. 

Estoppels  by  Deed. 

Estoppels  by  deed  are  a  branch  of  the  doctrine  that  a  sealed  instrument 
shall  not  be  contradicted  by  any  evidence  of  less  solemnity  than  its  own. 
In  general,  this  rule  only  forbids  a  variation  of  the  contract,  and  leaves 
all  that  lies  beyond  to  the  ordinary  means  of  proof.  How  a  deed  or  con- 
tract is  to  operate  must  be  learned  from  its  own  language;  what  it  is  to 
operate  on  may  be  gathered  from  the  whole  field  of  parol  evidence. 
Whether  the  parties  are  under  a  disability  or  sui  juris,  by  what  right  or 
authority  they  convey,  what  is  the  location  or  quantity  of  the  land  con- 
veyed, and  what  the  title  of  the  grantor,  may  ordinarily  be  sought  outside 
of  the  deed,  and  can  often  be  ascertained  in  no  other  way.  But  the  parties 
may,  notwithstanding,  agree  to  bind  themselves  in  these  respects,  by  set- 
ting forth  a  particular  state  of  things  as  a  part  or  basis  of  the  grant  01 
contract.  And  when  this  is  done  with  sufficient  clearness  to  leave  no 
croubt  as  to  the  intention,  it  will  fall  within  the  general  principle  that  mat- 
ters which  have  been  reduced  solemnly  to  writing  cannot  be  denied,  and 
constitutes  an  estoppel  by  deed. 

Few  rules  of  law  are  accordingly  better  established,  or  of  greater  and- 
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quity,  than  that  a  man  may  bind  himself  irrevocably  by  putting  his  seal 
to  a  grant  or  covenant,  ar.d  will  not  be  allowed  to  disprove  or  contradict 
any  declaration  or  averment  contained  in  the  instrument  and  essential  to 
its  purpose.  A  recital  or  allegation  in  a  deed  or  bond,  which  is  certain  in 
its  terms  and  relevant  to  the  matter  in  hand,  will  therefore  be  conclusive 
between  the  parties  in  any  controversy  growing  out  of  the  instrument 
itself  or  the  transaction  in  which  it  was  executed  :  Milburn  v.  State,  1  Md. 
1  ;  Root  v.  Crock,  7  Penn.  St.  378 ;  Carver  v.  Jackson,  4  Pet.  1,  75  ;  Maun 
v.  Eckford,  15  Wend.  502;  Jackson  v.  Brooks,  8  Id.  426;  Jackson 
v.  Parkhurst,  9  Id.  209  ;.  Van  Rensselaer  v.  Kearney,  11  How.  297,  :•'.:>">  : 
Francis  v.  Boston  Mill  Co.,  4  Pick.  365,  370;  Stebbins  v.  Smith,  Id.  :<7  ; 
Beckett  v.  Bradley,  7  M.  &G.  994  ;  Young  v.  Raincock,  7  C.  B.  310,  338  ; 
Stow  -v.  Wyse,  7  Conn.  214;  Inskeep  v.  Shields,  4  Harr.  345;  Hag^urt 
v.  Morgan,  1  Seld.  422;  Miller  v.  Elliott,  1  Cart.  484;  Dyer  v.  Rich,  1 
Mete.  180  ;  Robbins  v.  McMillan,  26  Miss.  434  ;  Box  v.  Lawrence,  14  Tex. 
545  ;  People  v.  McCumber,  27  Barb.  32  ;  Byrne  v.  Moorehouse,  22  111.  603  ; 
Cordle  v.  Burch,  10  Gratt.  400  ;  Thrower  v.  Wood,  53  Ga.  458  ;  Usina  v. 
Wilder,  58  Ga.  178  ;  George  v.  Bischoff,  68  111.  236  ;  Lucas  v.  Beebe,  88 
Id.  427  ;  Graves  v.  Colwell,  90.  Id.  612  ;  Le  Strange  v.  State,  58  Md.  26  ; 
Cutler  v.  Board  of  Supervisors,  56  Miss.  115  ;  Hundley  v.  Filbert,  73  Mo. 
34  ;  Gudtner  v.  Kilpatrick,  14  Neb.  347 ;  Dock  Co.  v.  Leavitt,  54  N.  Y. 
35 ;  Wilson  v.  The  Land  Co.,  77  N.  C.  445  ;  Rankin  v.  Warner,  2  Lea 
302;  Bower  v.  McCormick,  23  Gratt.  310;  R.  R.  Co.  v.  Vanderwarker,  19 
W.  Va.  265 ;  San  Antonio  v.  Mehaffy,  96  U.  S.  312  ;  Ins.  Co.  v.  Bruce, 
105  Id.  328.  Thus,  in  Cutler  v.  Dickenson,  8  Pick.  386,  the  sureties  in 
an  adminstratiou  bond  were  held  to  be  precluded  by  a  recital  that  their 
principal  had  been  duly  appointed,  from  denying  that  the  fact  was  as 
averred ;  while  in  Cox  v.  Thomas,  9  Gratt.  312,  and  Cecil  v.  Early,  10  Id. 
198,  an  estoppel  of  the  same  kind  arose  from  a  bond  reciting  that  one  of 
the  obligors  was  the  sheriff  and  the  others  were  acting  as  his  deputies.  la 
like  manner  the  obligor  in  a  bond  conditioned  for  the  performance  of  the 
covenants  in  an  indenture,  or  the  faithful  discharge  of  the  duties  of  an  agent, 
will  not  be  allowed  to  prove  or  aver  that  there  is  no  such  deed  or  agency 
as  the  condition  avers  :  Washington  Ins.  Co.  v.  Col  ton,  26  Conn.  42.  A 
similar  decision  was  made  in  Collins  v.  Mitchell,  5  Fla.  364  ;  and  it  is  well 
settled  that  no  one  who  has  bound  himself  by  an  instrument  under  seal, 
for  the  fidelity  and  good  conduct  of  another  in  a  private  trust  or  public 
duty,  can  escape  from  liability  under  cover  of  an  allegation  that  his  princi- 
pal was  not  duly  designated  or  elected,  or  was  subject  to  some  legal 
disqualification,  which  should  have  prevented  him  from  accepting  or 
administering  the  office:  People  v.  McCuraber,  27  Barb.  632;  Seiple  v. 
Elizabeth,  3  Dutch.  407  ;  People  v.  Norton,  5  Seld.  176  ;  Hayden  v.  Smith, 
49  Conn.  83  ;  Meyer  v.  Wiltshire,  92  111.  395  ;  Gray  v.  State,  78  Ind.  68  ; 
State  v.  Mills,  82  Id.  126  ;  Floyd  Co.  v.  Morrison,  40  la.  188 ;  Pho?nix 
Ins.  Co.  v.  Findley,  59  Id.  591 ;  Jones  v.  Gallatin,  78  Ky.  491;  William- 
son v.  Woodman,  73  Me.  163;  Byrne  v.  State,  50  Miss.  688;  Taylor  v. 
State,  51  Id.  79  ;  Kelly  v.  State,  25  Ohio  St.  567  ;  McClure  v.*  Com- 
monwealth, 80  Peun.  St.  167.  But  in  Conant  v.  Newton,  126  Mass.  105,  ii 
was  held  that  the  sureties  of  a  trustee  were  not  estopped,  the  bond  having 
been  signed  undtT  a  mutual  mistake  of  fact. 
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The  estoppel  is,  in  these  instances  equitable  as  well  as  legal,  because  it 
would  obviously  be  unjust  to  permit  a  person  who  has  aided  another  to 
obtain  access  to  a  place  of  trust  by  a  pledge  that  he  will  behave  himself 
properly  when  there,  to  point  out  the  reason  why  he  should  not  have  been 
admitted,  after  it  is  too  late  to  correct  the  error.  And  while  a  recital, 
couched  in  general  terms  or  relating  to  past  transactions,  will  not  ordi- 
narily operate  as  an  estoppel,  no  statement  can  be  contradicted  which  was 
meant  to  be  a  basis  of  the  contract  or  conveyance,  and  is  necessary  to 
render  it  effectual :  Shelley  v.  Wright,  11  Will.  9  ;  Young  v.  Raincock,  7  C. 
B.  310,  337 ;  Brinegar  v.  Chaffiu,  3  Dev.  108  ;  Stroughill  v.  Buck,  14  Q. 
B.  781,  786 ;  Jackson  v.  Waldron,  13  Wend.  178,  208  ;  and  although  de- 
livery is  essential  to  the  perfection  and  completion  of  a  gift,  a  recital  under 
seal,  that  the  thing  given  was  delivered,  will  preclude  the  donor  and  those 
claiming  under  him  from  disputing  the  title  of  the  donee,  on  the  ground 
that  possession  did  not  accompany  the  deed  :  Newell  v.  Newell,  34  Miss.  385. 
In  like  manner,  a  specific  recital  that  the  grantor  in  a  deed  has  a  good 
and  sufficient  title,  or  is  possessed  of  the  estate  which  the  deed  purports 
to  convey,  will  estop  him  from  denying  the  fact  thus  averred  in  a  sub- 
sequent suit  or  proceeding  against  the  grantee :  post,  French  v.  Spencer, 
21  How.  228:  Van  Rensselaer  v.  Kearney,  11  Id.  325;  Smith  v.  Pencil, 
19  Conn.  107 ;  Root  v.  Crock,  7  Penn.  St.  378  ;  Williams  v.  The  Society, 
1  Ohio  St.  478 ;  Hassell  v.  Walker,  5  Jon.  270.  And  while  the  date  of  a 
deed  may  ordinarily  be  contradicted  as  not  essential  to  its  operation,  nor 
intended  to  be  within  the  conclusion  of  the  seal,  the  rule  is  different  when 
the  effect  will  be  to  vary  the  effect  of  the  instrument  or  defeat  any  right 
which  it  was  meant  to  confer:  Cady  v.  Eggleston,  11  Mass.  282,  285  ;  Dyer 
v.  Rich,  1  Mete.  180  ;  Kinbro  v.  Hamilton,  2  Swan  190.  It  has  been 
already  stated  that  when  a  covenant  is  made  the  basis  of  a  deed  or  agree- 
ment, it  will  be  as  conclusive  as  a  positive  averment  or  recital.  Hence,  a 
description  of  the  land  conveyed  by  a  deed,  as  bounded  by  a  road  or 
street,  will  preclude  the  grantor  from  denying  the  truth  of  the  description, 
whether  the  way  is  set  forth  as  already  there,  or  as  one  which  is  to  be  laid 
out  and  opened  :  Parker  v.  Smith,  17  Mass.  413  ;  O'Linda  v.  Lothrop,  21 
Pick.  292 ;  Tufts  v.  City  of  Charlestown,  2  Gray  271 ;  because  the  object 
in  both  cases  is  to  give  certainty  to  the  grant,  and  a  contrary  averment 
would  contravene  and  might  defeat  the  intention  of  the  parties.  There  is 
indeed  less  difference  between  legal  and  equitable  estoppels  than  might  at 
first  appear,  and  both  rest  ultimately  on  the  same  principles :  see  Jackson 
t,.  Waldron,  13  Wend.  178,  206. 

The  doctrine  of  estoppel  is,  however,  no  exception  to  the  general  princi- 
ple, that  the  operation  of  deeds  is  a  question  of  intention,  and  will  not  be 
•carried  further  than  the  parties  appear,  from  the  tenor  of  the  whole  instru- 
ment, to  have  agreed.  "  When,"  said  Coltman,  J.,  in  Young  v.  Raincock, 
7  C.  B.  310,  337,  "  it  can  be  collected  from  the  deed  that  the  parties  to  it 
ihave  agreed  upon  a  certain  admitted  state  of  facts,  as  the  basis  on  which 
they  contract,  the  statement  of  those  facts,  though  only  by  way  of  recital, 
shall  estop  the  parties  to  prove  the  contrary."  Accordingly,  the  intro- 
duction of  a  statement  into  a  sealed  instrument  will  not  render  it  conclu- 
sive, unless  there  is  sufficient  reason  for  believing  that  such  was  the  design, 
or  some  injustice  would  result  from  allowing  it  to  be  contradicted :  Hays 
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v.  Askew,  5  Jon.  63  ;  The  Southeastern  Railway  Co.  v.  Warton,  6  H.  &  N. 
520  ;  Osborn  v.  Endicott,  6  Cal.  149.  The  presumption  is  against  rather 
than  for  the  estoppel,  and  those  who  rely  upon  it  must  show  that  it  results 
from  the  language  of  the  particular  clause,  and  is  consistent  with  the  Un<»r 
and  object  of  the  deed.  And  although  the  dictum  of  Lord  Coke,  that 
matter  of  recital  does  not  conclude,  because  it  is  no  direct  affirmation,  Co. 
Litt.  352  b.  ante,  has  been  overruled,  and  cannot  be  regarded  as  law  : 
Van  Rensselaer  v.  Kearney,  11  How.  297,  324;  it  may  still  be  viewed  as 
showing  that  estoppels  of  this  description  should  be  received  and  weighed 
with  caution.  A  vague,  general,  or  ambiguous  statement,  not  indicating 
that  the  parties  meant  to  tie  themselves  down  to  a  particular  state  of  facte, 
consequently  will  not  operate  as  an  estoppel,  nor  will  it  be  raised  by  in- 
teudrnent  or  implication  from  language  susceptible  of  another  interpreta- 
tion :  Brinegar  v.  Chaffin,  3  Dev.  108  ;  Pelletreau  v.  Jackson,  11  Wend. 
110,  116;  Right  v.  Bucknell,  2  B.  &  Ad.  278;  Campbell  v.  Knights,  24 
Me.  332;  Hays  v.  Askew,  5  Jon.  63 ;  Dempsey  v.  Tylee,  3  Duer  73,  100; 
McComb  v.  Gilkey,  29  Miss.  146 ;  Decherd  v.  Blanton,  3  Sneed  373,  ante. 
Hence,  a  conveyance  of  all  a  man's  right,  title,  and  interest  in  a  tract  of 
land,  will  not  preclude  him  from  proving  that  he  had  .no  right  to  convey, 
and  evicting  the  grantee  by  virtue  of  a  subsequently  acquired  title  :  Flagg 
v.  Mann,  14  Pick.  467,  481  ;  Blanchard  v.  Brooks,  12  Id.  67 ;  Frink  v. 
Darst,  14  111.  314 ;  Right  v.  Bucknell  ;  Kennedy  v.  Skeer,  3  Watts  95 ; 
Miller  v.  Ewiug,  6  Cush.  34 ;  Holbrook  v.  Debo,  99  111.  372  ;  Nicholson  v. 
Caress,  45  Ind.  479 ;  Graham  v.  Graham,  55  Id.  23  ;  Avery  v.  Akins,  74 
Id.  283  ;  Pillsbury  v.  Elliott,  56  N.  H.  422 ;  Cramer  v.  Benton,  64  Barb. 
522.  And  the  result  will,  it  has  been  said,  be  the  same  when  the  land 
itself  is  conveyed  absolutely,  by  a  lease  and  release,  or  bargain  and  sale, 
without  a  specific  recital  of,  or  covenant  for  title  :  Sparrow  v.  Kiugman,  1 
Corns.  242,  247;  Pelletreau  v.  Jackson,  11  Wend.  110;  Hanuou  v.  Chris- 
topher, 34  N.  J.  Eq.  459  ;  Taggart  v.  Risley,  4  Oreg.  235  ;  Bayley  v. 
McCoy,  8  Id.  259  ;  but  this  has  been  denied,  and  is  more  questionable : 
Van  Rensselaer  v.  Kearney,  11  How.  297,  323 ;  Bensley  v.  Burdon,  2  Sim. 
&  Stu.  524  ;  Goodtitle  v.  Bailey,  Cowp.  601  ;  Root  v.  Crook,  7  Penn.  St.  378, 
388. 

In  North  v.  Henueberry,  44  Wis.  306,  a  warranty  deed  of  an  agent  was 
held  to  estop  him  from  setting  up  a  subsequently  acquired  title  against 
the  grantee,  though  the  deed  purported  to  convey  only  the  title  of  the 
principal. 

It  follows,  for  a  like  reason,  that  a  joint,  or  joint  and  several  obligor, 
may  aver  that  he  is  in  point  of  fact  a  surety,  and  set  up  any  act  of  the 
creditor  tending  to  impair  the  right  of  recourse  for  indemnity  against  the 
principal,  as  a  defence  to  an  action  for  the  recovery  of  the  debt :  Brooks  v. 
Harris,  21  Pick.  195  ;  Bank  of  Steubeuville  v.  Leavitt,  5  Ohio  207  ; 
Bank  of  Steubenville  v.  Hoge,  6  Id.  17  ;  because  the  gist  of  such  a  plea 
does  not  consist  in  a  denial  of  the  terms  of  the  contract,  but  in  showing 
the  existence  of  certain  collateral  relations  between  the  parties,  which  the 
creditor  has  impliedly  sanctioned,  and  is  therefore  bound  to  keep  intact : 
Bell  v  Banks,  3  Sco.  N.  R.  503 :  Stone  v.  Compton,  5  Biug.  N.  C.  142 ; 
Farmers'  and  Mechanics'  Bank  v.  Rathbone,  26  Vt.  19,  34 ;  3  Lead.  Cas. 
Eq.  572,  3d  Am.  ed.  The  point  has,  notwithstanding,  been  decided  the 
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other  way  in  a  number  of  instances,  and  the  only  escape  from  the  estoppel 
of  such  a  bond  held  to  lie  in  a  recourse  to  equity,  which  will  give  the  same 
protection  to  the  surety  as  if  the  question  arose  on  a  simple  contract :  2  Am. 
Lead.  Cas.  447, 5th  Am.  ed.  When,  however,  the  language  of  the  instrument 
is  so  clear  as  to  leave  no  doubt  that  both  the  obligors  were  meant  to  be  pri- 
marily liable,  the  seal  will  preclude  any  allegation  to  the  contrary  ;  and  a 
surety  who  binds  himself  expressly  as  principal,  and  not  as  surety,  will  be 
estopped  at  law,  and  precluded  in  equity  from  denying  that  his  true  char- 
acter is  in  accordance  with  the  terms  of  the  instrument  (Sprigg  v.  Bank 
of  Mount  Pleasant,  10  Pet.  257  ;  14  Id.  201 ;  2  Am.  Lead.  Cas.  453,  5th 
ed.),  if  it  is,  and  perhaps,  although  it  is  not,  under  seal  :  The  Glaremont 
Bank  v.  Wood,  10  Vt.  582.  It  is  not,  however,  essential  to  the  estoppel 
of  instruments  under  seal  that  the  admission  should  be  made  in  terms;  it 
is  enough  if  the  intention  of  the  parties  to  place  the  existence  of  a  fact 
beyond  question,  or  make  it  a  basis  of  the  contract,  is  so  clearly  expressed 
as  to  leave  no  room  for  doubt ;  and  hence  a  condition  in  a  bond  that  one 
of  the  obligors  shall  well  and  faithfully  execute  his  office  as  collector,  will 
preclude  him  from  denying  that  he  held  the  office,  and  was  bound  to  dis- 
charge its  duties  with  fidelity,  although  the  boud  does  not  recite  or  aver 
that  he  was  col  lector,  and  leaves  it  to  be  gathered  by  implication:  Bil- 
lingsley  v.  State,  14  Md.  369. 

As  estoppels  are  founded  on  intention,  they  will  be  limited  by  it,  and 
will  not  extend  to  objects  that  the  parties  cannot  reasonably  be  supposed 
to  have  had  in  view.  A  recital  may  consequently  be  an  estoppel  for  some 
purposes  and  not  for  others.  See  Young  v.  Raincock,  7  C.  B.  310,  319. 
And  while  the  consideration  set  forth  in  a  deed  cannot  be  impeached  or 
the  payment  of  it  denied,  in  order  to  defeat  the  operation  of  the  instru- 
ment as  a  conveyance  or  raise  a  resulting  trust,  it  may,  notwithstanding, 
be  varied  in  amount  or  nature  by  parol  evidence,  or  the  receipt  given  for 
it  contradicted,  in  a  suit  brought  by  the  grantor  for  the  price,  or  against 
him  on  the  covenants  for  title:  Farrington  v.  Barr,  36  N.  H.  86 ;  Ham- 
mond v.  Woodman,  41  Me.  177  ;  Rawle  on  Covenants  for  Title  65,  -462, 
3d  ed.,  post.  For  the  same  reason  a  recital  in  a  forthcoming  bond  that 
the  goods  belong  to  the  party  as  whose  thev  have  been  attached  or  taken 
in  execution,  cannot  be  contradicted  in  a  suit  brought  on  the  bond,  or  to 
compel  the  return  of  the  goods  to  the  obligee,  but  will  cease  to  be  binding 
as  soon  as  they  are  surrendered,  and  leave  the  obligor  free  to  show  who  is 
the  owner,  in  any  subsequent  proceeding:  Norris  v.  Norton,  19  Ark.  319  ; 
Decherd  v.  Blanton,  3  Sueed  373.  The  estoppel  of  a  warranty  may  be 
limited  in  like  manner  by  the  object  of  the  deed ;  and,  when  that  is  sim- 
ply to  convey  or  divide  the  estate  which  the  parties  have,  it  will  not  take 
effect  on  an  after-acquired  title :  post,  Doane  v.  Willcutt,  5  Gray  328 ; 
Blanchard  v.  Brooks,  12  Pick. 47  ;  Pillsbury  v.  Elliott,  56  N.  H.  422. 

When,  moreover,  an  estoppel  is  founded  upon  a  grant  or  contract,  it 
will  not  endure  after  the  instrument  has  ceased  to  operate,  or  when  the 
purpose  for  which  it  was  executed  has  been  fully  attained.  A  lease  by 
deed  indented,  consequently  will  not  preclude  the  lessee  from  denying  his 
landlord's  title  after  the  expiration  of  the  term  :  Co.  Litt.  47  b  ;  Bayley 
v.  Bradley,  5  C.  B.  396,  400 ;  James  v.  Landon,  Cro.  Eliz,  36 ;  although, 
when  possession  is  obtained  by  the  lessee  on  the  faith  of  the  lease  it  will  give 
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rise  to  an  estoppel  of  a  different  nature,  that  will  endure  until  the  lessor  is 
replaced  in  his  original  position :  Sparrow  v.  Kiugman,  1  Corns.  242,  252, 
254,  post. 

It  follows,  from  what  has  been  said,  that  the  estoppel  of  a  deed  is  limited 
to  suits  based  upon  it  or  growing  out  of  the  transaction  in  which  it  was 
executed,  and  does  not  extend  to  a  collateral  action  where  the  cause  is 
different,  although  the  subject-matter  may  be  the  same :  Merrifield  v.  Par- 
ritt,  11  Gush.  590  ;  Collins  v.  Tillou,  26  Conn.  368 ;  Carpenter  v.  Buller, 
8  M.  &  W.  209 ;  Edmonston  v.  Edmonston,  13  Hun  133.  A  statement 
in  one  transaction  will  not  be  binding  in  another  which  it  was  not  designed 
to  influence ;  and  to  render  an  admission  binding  on  the  right  sought  to 
be  enforced,  it  must,  in  general,  have  been  acquired  on  the  faith  of  the 
admission.  A  recital  in  a  deed  that  the  consideration  was  pecuniary,  or 
that  it  has  been  paid,  may  be  conclusive  in  a  suit  brought  on  the  deed 
itself,  or  for  the  price  of  the  land  conveyed,  but  will  be  open  to  contradic- 
tion when  the  title  to  other  land  is  involved,  or  in  a  proceeding  instituted 
to  test  the  question  whether  the  grant  was  voluntary  and  intended  as  an 
advancement  by  the  grantor :  Hewson  v.  Castner,  11  Ohio  St.  339  ;  Rock- 
hill  v.  Spraggs,  9  Ind.  30.  In  Carpenters.  Buller,  a  deed,  indented  between 
the  plaintiff,  the  defendant,  and  a  third  person,  relating  to  a  proposed  adit, 
wherein  certain  land  was  described  as  belonging  to  the  defendant,  was  held 
not  to  preclude  the  plaintiff  from  adducing  evidence  in  a  subsequent  action 
of  trespass  quare  clauswn  fregit,  to  contradict  the  description  and  prove 
that  the  land  was  his.  Here  the  purpose  of  the  instrument  controlled  its 
terms,  and  the  result  would  presumably  have  been  different  if  the  contro- 
versy had  been  touching  the  right  to  use  or  maintain  the  adit.  And  in 
Collins  v.  Tillou  the  estoppel  of  a  deed  was  said  to  be  limited  to  its  opera- 
tion as  a  conveyance,  and  not  to  preclude  the  grantor  from  recovering  the 
proceeds  of  a  sale  subsequently  effected  by  the  grantee,  on  the  ground  that 
the  latter  acted  throughout  as  an  agent,  and  took  the  land  in  trust  to  dis- 
pose of  it  for  the  benefit  of  the  grantor.  If,  however,  the  right  involved 
is  the  same,  the  suit  need  not  be  brought  directly  on  the  deed  ;  and  hence 
where  a  partnership  was  dissolved  by  an  agreement  under  seal,  which 
recited  that  certain  goods  in  the  possession  of  one  of  the  partners  had 
been  delivered  to  another,  the  latter  was  held  to  be  estopped  from  denying 
that  he  had  received  them,  although  the  point  arose  in  an  action  of  trover 
for  the  goods,  with  which  the  deed  had  no  other  connection  than  as  evidence 
of  the  title  on  which  the  action  was  founded :  Wiles  v.  Woodward,  5  Exch. 
557. 

It  has  been  said  that  every  estoppel  must  be  mutual,  and  that  neither 
party  will  be  bound  unless  the  conclusion  extends  to  both :  Co.  Litt.  352  ; 
Gaunt  v.  Wainman,  3  Bing.  N.  C.  69 ;  which  would  seem  to  be  a  mere 
application  of  the  general  principle  governing  obligations  ex  contractu  : 
Lansing  v.  Montgomery,  2  Johns.  382 ;  Boiling  v.  Mayor,  3  Rand.  563, 
576.  Hence,  when  the  tenant  is  precluded  from  denying  the  landlord's 
title,  the  landlord  cannot  allege  that  he  had  nothing  in  the  land  at  the  time 
of  the  demise,  as  a  reason  why  he  should  not  recover  notwithstanding  an 
assignment  of  the  reversion  ;  while,  when  the  lessee  is  at  liberty  to  plead  , 
nil  habuit  in  tenementis,  the  lessor  will  be  equally  free :  Green  v.  James,  6 
M.  &  W.  656 ;  Pargeter  v.  Harris,  7  Q.  B.  708,  728.  It  has  accordingly 
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been  said  that  if  a  man  take  a  lease  of  his  own  land  by  indenture  from  a 
feme  covert  this  worketh  no  estoppel,  because  the  married  woman  not  being 
estopped  by  reason  of  her  disability,  the  lessee  will  be  equally  at  large : 
Dempsey  v.  Tylee,  3  Duer  73,  100;  De  Wolf  v.  Martin,  12  R.  I.  533  ;  Co. 
Litt.  552.  As  a  widow  may  show  that  land  which  her  husband  assumed 
to  convey  by  deed  in  his  lifetime  did  not  belong  to  him,  the  same  ground 
may  be  taken  by  the  grantee  in  a  suit  brought  by  her  for  dower :  Gaunt  v. 
Wainman,  3  Bing.  N.  C.  69 ;  Gardner  v.  Greene,  5  R.  I.  104,  post.  And 
in  Dempsey  v.  Tylee,  the  court  held,  that  as  a  conveyance  by  a  married 
woman  and  her  husband,  reciting  that  the  land  was  hers,  did  not  pre- 
clude her,  it  could  not  be  binding  on  the  other  parties,  and  left  both  her 
nusbaud  and  the  grantee  free  to  allege  that  the  land  belonged  in  point  of 
fact  to  the  former. 

The  rule  that  the  estoppel  must  be  reciprocal,  does  not  apply  in  general 
to  unilateral  instruments  to  which  one  >  arty  only  sets  his  seal,  because  the 
estoppel  cannot  be  broader  than  the  detxl,  and  the  grantor  may  be  bound 
although  there  is  no  conclusion  on  the  grantee.  A  lease  by  deed  poll  (or 
even  by  indenture,  and  purporting  to  bind  both  parties,  if  sealed  only  by 
the  lessor),  consequently  did  not  preclude  the  lessee  from  denying  the 
lessor's  title  at  common  law :  Co.  Litt.  47  ;  although  the  lessor  will  it 
seems  be  as  much  bound  by  the  solemnity  of  his  own  deed  as  if  it  had  been 
executed  by  the  lessee :  Bacon's  Abr.,  Lease.  For,  although  the  accept- 
ance of  a  deed,  or  of  the  benefit  in  which  it  confers,  may  make  it  more  or 
less  persuasive  evidence  against  a  grantee  by  whom  it  was  not  sealed, 
Young  v.  Raincock,7  C.  B.  310,  this  does  not  render  it  his  deed  or  preclude 
him  from  showing  that  the  grantor  had  nothing  to  convey  :  Small  v.  Proc- 
ter, 15  Mass.  495  ;  Gardner  v.  Greene,  5  R.  I.  104 ;  Sparrow  ?..  Kiugman, 
1  Corns.  242.  The  right  of  a  grantee  to  deny  the  grantor's  title  in  opposition 
to  a  recital  in  the  deed  was  indeed  questioned  in  Young?;.  Raincock,  where 
the  case  went  off  on  other  grounds  ;  but  it  is  too  well  settled  in  this  country 
to  be  questioned,  where  the  grantor  alone  seals  :  Small  v.  Procter ;  Spar- 
row v.  Kiugmau,  1  Corns.  242,  253;  Blanchard  v.  Ellis,  1  Gray  195;  and 
might  probably  be  asserted  even  if  the  conveyance  were  by  indenture,  on 
the  principle  that  estoppels  shall  not  be  carried  further  than  the  intention 
of  the  parties,  and  may  exist  for  one  purpose  and  not  for  another :  ante ; 
see  Young  v.  Raincock,  7  C.  B.  310,  319.  The  rule  seems  to  be  the  same 
where  the  title  is  brought  directly  in  question  in  an  ejectment  between  the 
grantor,  or  those  claiming  under  him,  and  the  grantee :  see  Sparrow  v. 
Kingman ;  Gaunt  v.  Wainman ;  although  its  operation  is  limited  under 
these  circumstances  by  considerations  which  do  not  arise  when  the  suit  is 
on  the  covenants  for  title.  A  grantee  may  consequently,  it  has  been  held, 
defeat  an  action  brought  for  dower  by  the  widow  of  the  grantor,  by  proof 
that  the  latter  had  nothing  in  the  laud,  or  that  his  estate  was  leasehold, 
although  conveyed  or  described  as  a  fee;  Gaunt  v.  Wainman  ;  Spar- 
row v.  Kingman ;  Gardner  v.  Greene  ;  and  the  language  held  in  these 
cases  may  be  thought  to  imply  that  the  evidence  would  have  been 
equally  admissible,  if  the  suit  had  been  brought  by  a  party  claiming 
under  the  grantor  through  a  deed  executed  prior  to  the  conveyance  to  the 
defendant. 

The  weight  of  authority  and  reason  would  however  seem  to  be,  that 
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when  both  parties  to  a  suit  brought  for  the  recovery  of  land  claimed  unde- 
the  same  grantor  or  ancestor,  each  will  be  bound  to  admit  that  the  title  sc 
derived  is  good,  unless  he  can  show  that  he  has  acquired  a  better,  and 
neither  will  be  allowed  to  set  up  his  own  possession  or  an  outstanding  title 
in  a  third  person  as  an  answer  to  the  right  of  the  other  as  shown  on  the 
face  of 'the  deed  :  Love  v.  Gates,  4  Dev.  &  B.  363;  Carver  v.  Astor,  4 
Pet.  11,  83  ;  Addison  v.  Crow,  5  Dana  271 ;  Torry  v.  Bank  of  Orleans,  9 
Paige  649  ;  McAllister  v.  Plant,  54  Miss.  106;  Union  Bank  of  Missouri 
v.  Manard,  51  Mo.  548 ;  Reid  v.  Chatham,  75  N.  Ca.  86 ;  Caldwell  v. 
Neely,  81  Id.  114  ;  Christenburg  v.  King,  85  Id.  229;  Dolph  v.  Barney,  5 
Oreg.  191.  And  this  would  seem  to  be  all  that  is  meant  by  the  broad 
declaration  in  these  cases  and  some  others,  that  a  man  who  accepts  or  acta 
under  a  deed  cannot  dispute  the  facts  which  it  recites :  Chautauqua  County 
Bank  v.  Risley,  4  Den.  480 ;  Denn  v.  Cornell,  3  Johns.  Cas.  174 ;  Spring- 
stein  v.  Schermerhorn,  12  Johns.  363 ;  Funk  v.  Newcomer,  10  Md.  301, 
316.  The  conclusion  is,  under  these  circumstances,  equitable  rather  than 
legal,  and  will  arise  although  the  deed  does  not  specifically  recite  the  gran- 
tor's title,  and  is  so  generally  worded  that  no  technical  estoppel  could  arise 
from  its  language  consistently  with  Right  v.  Bucknell,  and  Sparrow  v. 
Kingmau  ;  see  Ward  v.  Mclntosh,  12  Ohio  St.  233.  It  would  be  too  much 
to  say  that  if  a  man  who  is  in  possession  under  a  good,  or  even  a  colorable 
title,  buys  in  a  defective  title,  in  the  hope  of  strengthening  his  position,  he 
will  thereby  defeat  his  own  object  and  be  precluded  from  relying  on  his 
better  right  as  an  answer  to  a  prior  deed  or  mortgage  by  the  vendor : 
Blight's  Lessee  v.  Rochester,  7  Wheat.  535  ;  Kahn  v.  Old  Telegraph  Mining 
Co.,  2  Utah  174.  But  when  the  title  and  possession  are  transferred  together 
and  constitute  the  sole  reliance  of  the  grantee,  his  right  can  rise  no  higher 
than  that  of  the  grantor,  and  will  be  subject  to  every  claim  that  would 
have  been  good  against  the  latter.  This  is  generally  conceded  in  the  case 
of  a  prior  lease  or  mortgage,  and  would  seem  to  be  equally  true  in  that 
of  a  deed.  Thus  limited,  the  rule  is  a  wise  and  beneficial  one,  without 
which  a  grantor  might  not  unfrequently  keep  the  grantee  out  of  possession 
of  the  very  land  which  he  had  assumed  to  convey,  or  the  grantee  defeat 
prior  estates  or  incumbrances  created  by  the  grantor :  Ward  v.  Mclntosh, 
12  Ohio  St.  233.  But  it  is  obviously  inapplicable  when  either  party, 
instead  of  simply  denying  the  title  of  the  other,  claims  under  a  paramount 
right  acquired  subsequently  to  the  conveyance:  Coakly  v.  Perry,  3  Ohio 
St.  344 ;  Ray  v.  Gardner,  82  N.  Ca.  146  ;  because  the  estoppel  ought  not 
to  be  extended  by  implication  to  an  end  which  the  parties  did  not  contem- 
plate when  the  deed  was  executed.  We  may  therefore  doubt  whether 
Sparrow  v.  Kingman,  and  Gardner  v.  Greene,  do  not  go  too  far,  and  incline 
to  the  cases  in  Ohio,  Maine  and  North  Carolina,  which  concur  with  the 
earlier  decisions  in  New  York,  in  the  opinion  that  a  purchaser  holding 
under  a  conveyance  in  fee,  and  having  no  other  source  of  title,  cannot 
resist  the  demand  of  the  widow  of  the  grantor  for  dower,  on  the  ground 
that  her  husband  had  not  the  estate  which  he  assumed  to  convey :  Ward 
v.  Mclntosh,  12  Ohio  St.  231 ;  Hitchcock  v.  Harrington,  6  Johns.  290 ; 
Hitchcock  v.  Carpenter,  9  Id.  344  ;  Sherwood  v.  Vandeu burgh,  2  Hill  .'JO.') ; 
Osterhout  v.  Shoemaker,  3  Id.  518  ;  Nason  v.  Allen,  6  Greenl.  243  ;  St imp- 
son  v.  Thomaston  Bank,  28  Me.  259;  Gayle  v.  Price,  5  Rich.  ,~>S"j ; 
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Wiece  v.  Marbut,  55  Ga.  613  ;  Lewis  v.  Meserve,  61  Me.  374.  For  under 
these  circumstances  it  may  reasonably  be  supposed  that  the  dower  was 
taken  into  view  in  estimating  the  price ;  and  the  widow  has  as  much  right 
to  the  one  as  her  husband  to  the  other.  The  same  remark  may  be  made 
with  regard  to  a  mortgage  given  by  the  grantor  ;  and  to  every  other  charge 
or  estate  growing  out  of  his  acts  prior  to  the  deed  of  which  the  grantee  had 
actual  or  constructive  notice. 

A  grantee  .who  holds  under  two  distinct  deeds,  conveying  different  and 
inconsistent  estates  or  interests,  stands  in  a  different  position,  and  may  well 
be  permitted  to  show  that  no  title  passed  by  the  one,  and  that  his  entry 
upon  or  continuance  in  possession  should,  in  obedience  to  a  well-known 
rule,  be  referred  to  the  other.  The  law  seems  to  have  been  stated  with 
accuracy  in  Welge  v.  Moore,  6  Cush.  8,  where  it  was  held  that  a  grantee 
who  derives  all  the  right  that  he  has  in  the  land  from  a  conveyance  in  fee 
by  a  grantor  who  was  in  possession  at  the  execution  of  the  deed,  cannot 
deny  the  title  of  the  latter  in  a  suit  brought  by  his  widow  for  the  recov- 
ery of  dower.  When,  however,  the  grantee  is  forced  to  buy  in  an  out- 
standing title  to  protect  his  possession,  his  rights  and  duties  undergo  a 
corresponding  change  :  Blight  v.  Rochester,  7  Wheat.  535  ;  Coakly  v. 
Perry,  3  Ohio  St.  344  ;  and  the  case  of  Browne  v.  Potter,  17  Wend. 
374,  would  seem  to  have  been  clearly  erroneous  in  deciding  that  an 
estoppel  exists  under  these  circumstances  in  favor  of  the  widow  :  Spar- 
row v.  Kingman,  1  Corns.  242,  260 ;  Coakley  v.  Perry  ;  Owen  v.  Bobbins, 
19  111.  545. 

It  seems  to  have  been  supposed  in  Barrow  v.  Kingman,  2  Corns.  242, 
256,  and  Gardner  v.  Greene,  5  R.  I.  104,  that  since  a  deed  poll  will  not 
create  an  estoppel  against  the  grantee,  it  must  be  equally  ineffectual  on 
the  grantor.  But  this  is  pushing  the  doctrine  of  mutuality  too  far,  and 
beyond  what  it  will  bear,  either  as  it  regards  deeds  or  contracts.  Whether 
an  estoppel  shall  conclude  both  parties  or  be  limited  to  one,  depends  upon 
the  intention  as  collected  from  the  wrhole  instrument.  There  is  no  rule  of 
law  which  prevents  a  man  from  binding  himself  while  leaving  others  free. 
It  is  no  doubt  true  that  a  conveyance  by  bargain  and  sale,  or  lease  and 
release,  without  warranty  or  covenants  for  title,  will  not  ordinarily  estop 
the  grantor,  but  this  arises  from  the  generality  of  the  words  employed,  and 
is  equally  true  whether  the  grant  is  by  a  deed  poll  or  by  an  indenture 
executed  by  the  grantee.  Hence,  even  when  both  parties  put  their  seals 
to  the  deed,  it  may  still  be  a  question  whether  the  words  of  a  covenant  or 
recital  by  which  one  of  them  is  alleged  to  be  estopped,  are  his,  or  shall  be 
regarded  as  proceeding  solely  from  the  other :  Stroughill  v.  Buck,  14  Q. 
B.  684,  781 ;  and  in  this  case  Erie,  J.,  after  saying  that  a  recital 
by  one  party  on  the  faith  of  which  the  other  consented  to  be  bound,  was 
an  estoppel  in  favor  of  the  latter,  went  on  to  ask  whether  there  was  any 
case  in  which  a  statement  made  by  one  man  with  the  view  of  inducing 
another  to  contract,  had  been  held  to  estop  the  latter  in  favor  of  the  former. 
So  far,  therefore,  is  it  from  being  true  that  both  parties  must  be  bound  in 
order  to  conclude  either,  that  the  existence  of  an  estoppel  as  to  one  will 
not  be  a  reason  for  inferring  that  it  extends  to  the  other,  unless  the  lan- 
guage of  the  recital  or  the  nature  of  the  fact  which  it  sets  forth  is  such  as 
to  justify  the  belief  that  it  was  meant  to  serve  as  a  basis  for  the  whole 
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contract,  which  none  of  the  contracting  parties  should  be  at  liberty  to  gain- 
say :  Stroughill  v.  Buck,  14  Q.  B.  781  ;  Bowman  v.  Taylor,  2  A.  &  E.  278. 
It  has  been  held  that  when  tenants  in  common  join  in  a  deed,  each  is  only 
bound  to  see  that  his  own  title  is  recited  correctly,  and  will  not  be  pre- 
cluded from  showing  any  error  or  mistake  that  may  have  been  committed 
in  setting  out  that  of  the  other:  Sunderlin  v.  Struthers,  47  Penn.  St.  41 1, 
424.  As  equitable  estoppels  are  called  into  being  to  prevent  or  remedy 
wrong,  and  will  not  be  carried  further  than  is  necessary  for  the  attainment 
of  the  object,  they  may  in  general  be  waived  or  enforced  at  the  pleasure  of 
the  party  who  has  acted  on  faith  of  the  representation  or  admission  out 
of  which  they  arise.  And  although  a  lessee  may  rely  on  the  want  of 
mutuality  as  a  reason  why  he  should  not  be  bound  by  a  lease  of  his  own 
laud  from  a  feme  covert,  to  which  he  has  put  his  seal,  James  v.  Landon, 
Cro.  Eliz.  37,  still,  when  possession  was  derived  from  her  it  must  be  sur- 
rendered before  her  title  can  be  denied.  It  is,  however,  universally  con- 
ceded, that  a  man  cannot  blow  hot  and  cold  in  the  same  proceeding  by 
denying  anything  which  he  requires  his  antagonist  to  admit.  Under  such 
circumstances  the  rule  that  the  estoppel  must  be  mutual  is  inflexible,  and 
admits  of  no  exception  :  ante. 

It  has  been  said  that  when  the  truth  appears  on  the  face  of  the  instru- 
ment or  pleadings,  there  can  be  no  estoppel :  Sinclair  v.  Jackson,  8  Cow. 
543,  586 :  Pargeter  v.  Harris,  7  Q.  B.  708  ;  Cuthbertson  v.  Irving,  4  H. 
&  N.  642,  ante;  Den  v.  Camp,  4  Harr.  148:  Pelletreau  v.  Jackson,  7 
Wend.  471,  478  ;  Wheelock  v.  Henshaw,  19  Pick.  341,  345.  In  Wheelock 
v.  Henshaw,  an  admission  in  a  case  stated  that  a  grantor  had  no  title  at 
the  time  of  the  grant,  was  held  to  liberate  him  from  the  estoppel  that 
would  otherwise  have  arisen  from  the  warranty  in  the  deed,  and  enable  him 
to  rely  on  an  outstanding  title  in  a  third  person  as  an  answer  to  an  action 
brought  by  the  grantee.  And  in  Pargeter  v.  Harris,  the  court  said  that  the 
lessor  was  not  estopped  from  denying  that  no  estate  had  passed  by  an  assign- 
ment of  the  reversion,  on  which  a  recovery  could  be  had  by  the  assignee, 
because  the  lease  disclosed  the  existence  of  a  prior  mortgage  under  which 
the  title  had  vested  in  the  mortgagee. 

It  would,  notwithstanding,  seem  that  this  rule  has  its  exceptions,  and 
should  be  applied  with  some  degree  of  care.  It  is  no  doubt  true  that  when 
that  which  is  expressly  or  impliedly  alleged  in  one  part  of  an  instrument 
is  elsewhere  as  unqualifiedly  denied,  both  statements  should  be  disregarded, 
and  the  parties  allowed  to  show  how  the  matter  really  stands.  Under  such 
circumstances,  there  is  estoppel  against  estoppel,  which  has  always  been 
held  to  set  the  matter  at  large  :  ante,  Carpenter  v.  Thompson,  3  N.  H.  204. 
But  the  case  is  obviously  different  when  it  appears  unequivocally,  from  the 
terms  of  the  contract  or  the  circumstances  under  which  it  is  made,  that 
one  allegation  was  meant  to  control  or  qualify  the  other.  If  a  man  who 
had  written  to  inquire  whether  he  could  safely  make  a  purchase,  were  to 
be  informed  by  letter  in  reply,  that  the  title  was  in  the  writer,  but  would 
not  be  asserted,  the  truth  would  appear  on  the  face  of  the  writing,  but 
would  not  prevent  the  operation  of  the  estoppel.  In  like  manner  a  lease 
containing  a  covenant  or  recital  that  the  legal  title  was  outstanding,  but 
that  the  lessee  agreed  not  to  take  advantage  of  the  defect,  and  was  to  be 
liable  in  all  respects  as  if  the  lessor  was  seised  of  an  estate  in  fee,  would 
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clearly  be  binding  between  the  parties,  and  preclude  the  tenant  from  plead- 
ing nil  habuit  tenementis  to  an  action  brought  by  the  lessor :  Morton  v. 
Woods,  L.  R.,  3  Q.  B.  658.  And  if,  as  the  case  of  Pargeter  v.  Harris 
implies,  the  estoppel  would  not  be  conclusive  in  favor  of  an  assignee  of  the 
reversion,  the  reason  must  be  sought  in  the  rule  which  prevents  the  transfer 
of  rights  founded  solely  on  contract,  and  not  incident  to  or  founded  upon 
an  estate  in  land  :  ante,  vol.  i.  But  this  doctrine  would  seem  hardly 
applicable  to  the  estoppel  between  landlord  and  tenant,  which  depends  on 
the  obvious  truth  that  the  consideration  for  the  rent  is  possession  and  not 
title,  and  would  have  comparatively  little  value  if  limited  to  the  landlord, 
and  insusceptible  of  being  enforced  by  those  claiming  under  him  as  heirs 
or  purchasers.  Privies  are  entitled  to  the  benefit  of  an  estoppel  as  well  as 
parties,  and  an  assignment  by  a  lessor  would  seem  to  create  a  sufficient 
privity  in  the  assignee,  to  entitle  the  latter  to  claim  the  benefit  of  the 
implied  admission  of  the  tenant,  that  the  landlord  is  duly  authorized  to 
make  the  lease,  however  defective  his  title  may  be  for  other  purposes.  In 
Cuthbertsou  v.  Irving,  4  H.  &  N.  742,  6  Id.  135,  a  lessee  by  deed  indented 
was  held  to  be  estopped  from  denying  the  title  of  the  assignee,  although 
the  defect  appeared  on  the  face  of  the  assignment  and  was  admitted  by  the 
case  stated.  This  decision  shows  that  a  reversion  may  arise  by  estoppel, 
although  the  pleadings  disclose  that  it  does  not  exist  in  fact,  and  is  founded 
solely  on  contract.  And  although  the  court  said,  on  the  authority  of 
Pargeter  v.  Harris,  that  if  the  want  of  title  had  appeared  in  the  lease  it 
might  have  been  taken  advantage  of  by  the  defendant,  it  is  difficult  to 
believe  that  the  landlord  can  be  placed  in  a  worse  position  by  setting  the 
whole  matter  fairly  before  the  tenant  in  the  instrument  by  which  the  land 
is  demised.  The  case  thus  presented,  instead  of  being  against  the  estoppel, 
is,  on  the  contrary,  the  strongest  that  can  exist  in  its  favor :  Morton  v. 
Woods.  For  if  the  tenant  chooses  to  enter  into  an  absolute  engagement  to 
pay  the  rent,  in  full  view  of  all  the  circumstances,  he  cannot  justly  claim 
to  be  released  while  they  remain  unchanged.  The  material  question  in 
such  cases  seems  to  be,  not  whether  the  landlord's  title  was  good,  but 
whether  the  tenant  has  sustained  any  injury  by  reason  of  its  being  bad, 
because  if  he  has  not,  and  still  retains  the  possession  of  the  land,  the  lease 
should  be  binding,  not  only  as  between  the  original  parties,  but  in  favor 
of  a  subsequent  purchaser  from  the  lessor.  "So  long,"  said  Baron  Martin, 
in  Cuthbertsou  v.  Irving,  "  as  a  lessee  enjoys  everything  which  his  lease 
purports  to  grant,  how  does  it  concern  him  what  the  title  of  the  lessor  or 
of  the  heir  or  assignee  of  the  lessor  really  is  ?  All  that  is  required  of  him 
is,  that  having  received  the  full  consideration  of  the  contract,  he  should 
perform  it."  And  as  this  remark  is  equally  true  when  the  want  of  title 
appears  on  the  face  of  the  lease,  it  is  difficult  to  see  how  that  can  vary  the 
case  or  exonerate  the  tenant.  And  the  explanation  of  the  decision  in 
Pargeter  v.  Harris  may  be  thought  to  be,  not  that  there  can  be  no  estoppel 
when  the  truth  appears,  but  that  the  true  intent  and  meaning  of  the  lease, 
as  declared  by  its  terms,  were  to  create  a  merely  personal  obligation  confined 
to  the  covenantor  and  covenantee,  and  incapable  of  being  transferred  to 
third  persons.  The  reddendum  was  not  to  the  lessor,  but  at  a  particular 
place,  which,  as  Lord  Denman  observed,  "  made  it  very  doubtful  whether 
it  could  properly  be  described  as  a  reservation  of  rent."  And  we  may  incline 
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to  the  opinion  expressed  in  Jackson  v.  Waldron,  13  Wend.  128,  206,  that 
estoppels  do  not  arise  to  shut  out  the  truth,  but  because  if  the  truth  were 
shown  it  would  not  affect  the  justice  of  the  cause. 

In  order  to  give  rise  to  an  estoppel  by  deed,  the  parties  must,  ordinarily, 
be  sui  juris,  and  the  instrument  so  executed  as  to  be  legally  valid  :  Sinclair 
v.  Jackson,  8  Cow.  543 ;  Wallace  v.  Miner,  6  Hamm.  466  ;  Dunbar  v.  Mize, 
53  Ga.  435  ;  Bank  of  America  v.  Banks,  101  U.  S.  240.  The  better  opinion 
would  consequently  seem  to  be,  that  the  operation  of  the  recitals  contained 
in  the  deed  of  a  married  woman  must  be  limited  to  the  estate  which  she 
has  at  the  time,  and  will  not  preclude  her  from  showing  that  they  are 
false,  because,  although  she  has  capacity  to  convey,  she  has  none  to  con- 
tract :  Dempsey  v.  Tylee,  3  Duer  73.  It  may,  indeed,  be  said,  that  where 
a  feme  covert  is  enabled  by  custom  or  statute  to  dispose  of  her  property 
by  sale  or  grant,  the  power  thus  conferred  should  carry  with  it  all  the 
means  usually  employed  for  the  attainment  of  the  object,  and,  among  them, 
that  of  giving  the  covenants  and  recitals  introduced  into  the  deed  the  effect 
that  they  would  have  if  the  grantor  was  sole :  Hill  v.  West,  8  Ohio  222, 
226;  Fowler  v.  Shearer,  7  Mass.  14,  21  ;  Colcord  v.  Swan,  Id.  291 ;  Nash 
v.  Spofford,  10  Met.  192;  Knight  v.  Thayer,  125  Mass.  25;  King  v.  Rea, 
56  Ind.  1.  And  in  some  of  these  instances  the  deed  was  held  to  bind  and 
pass  an  after-acquired  estate  by  estoppel.  The  objection  to  this  course  of 
decision  is,  that  a  power  to  convey  a  present  interest  does  not  necessarily, 
or  even  prirna  facie,  confer  a  right  to  dispose  of  one  which  does  not  yet 
exist,  and  may  never  take  effect  or  vest  in  the  grantor ;  and  that  it  would 
seem  inexpedient  and  unwise  to  permit  a  feme  covert  to  bind  herself,  by 
way  of  anticipation,  through  the  medium  of  an  estoppel,  when  she  has 
nothing  that  can  be  made  the  subject  of  a  grant.  Grants  of  future  estates 
are  contracts  to  convey,  rather  than  actual  conveyances :  post ;  and  a  feme 
covert  has  no  power  to  contract.  The  weight  of  authority,  accordingly, 
seems  to  be,  that  the  deed  of  a  married  woman  will  not  operate  as  an  estop- 
pel where  it  fails  as  a  grant,  or  preclude  her  from  setting  up  an  estate, 
obtained  subsequently  by  descent  or  purchase,  against  the  grantee  :  Jack- 
eon  v.  Vanderheyden,  17  Johns.  167  ;  Martin  v.  Dwelly,  6  Wend.  1 ;  Carpen- 
ter v.  Schermerhoru,  2  Barb.  Ch.  314 ;  Dominick  v.  Michael,  4  Sand.  424 ; 
Wadleigh  v.  Glines,  6  N.  H.  18 ;  Den  v.  Demarest,  1  Zab.  541 ;  Preston  v. 
Evans,  56  Md.  476;  Klein  v.  Caldwell,  91  Penu.St.  140;  Bawle  on  Cove- 
nants for  Title,  3d  ed.  437.  In  Wadleigh  v.  Glines,  the  court  said  that  the 
estoppel,  like  the  grant,  was  limited  to  the  title  which  the  wife  had  at  the 
time,  and  did  not  extend  to  an  interest  acquired  after  the  execution  of  the 
deed.  In  Wight  v.  Shaw,  5  Cush.  56,  66,  where  the  question  was  treated 
as  still  open  in  Massachusetts,  notwithstanding  the  language  held  in  the 
earlier  decisions,  the  court  pointed  out  the  inconsistency  of  holding  that  a 
warranty  or  covenant  can  take  effect  as  an  estoppel,  where  the  circum- 
stances are  such  as  to  make  it  inoperative  as  a  contract.  And  there  can 
be  no  doubt  that  when  the  deed  of  a  married  woman  fails  as  a  convey- 
ance, from  the  non-concurrence  of  her  husband,  or  the  want  of  a  proper 
acknowledgment,  it  will  be  ineffectual  for  all  purposes,  and  cannot  be  relied 
upon  as  a  bar  or  ground  of  recovery  in  any  subsequent  controversy :  Low- 
ell v.  Daniels,  2  Gray  161 ;  see  Keen  v.  Coleman,  39  Penii.  St.  299  ;  Innis  v. 
Templetou,  95  Id.  262 ;  Davison's  App.,  95  Id.  394.  When  the  wife 
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joins  in  a  conveyance  by  the  husband,  the  covenants  do  not  estop  her  from 
setting  up  a  subsequently  acquired  title :  GoDzales  v.  Hukil,  49  Ala.  260  ; 
Thompson  v.  Merrill,  58  la.  419  ;  Goodenough  v.  Fellows,  53  Vt.  102.  But 
when  the  conveyance  is  of  the  wile's  land,  a  subsequent  title  of  the  hus- 
band inures  in  favor  of  the  grantee  by  way  of  estoppel :  Powers  v.  Patten, 
71  Me.  583.  An  estoppel  will  arise  when  the  wife  can  contract,  as  when 
the  husband  has  been  unheard  from  for  seven  years,  so  as  to  give  rise  to 
a  presumption  of  his  death  :  Rosenthal  v.  Mayhugh,  33  Ohio  St.  155. 

As  estoppels  must  be  mutual  they  are  limited,  in  general,  to  parties  and 
privies,  and  cannot  be  enforced  by  or  against  strangers;  ante;  Doe  v.  Er- 
rington,  8  Sco.  210;  Waters's  Appeal,  35  Penn.  St.  523:  Allen  v.  Allen, 
45  Id.  468;  Sunderlin  v.  Struthers,  47  Id.  411 ,  Catterlin  v.  Hardy,  10  Ala. 
511 ;  Carver  v.  Jackson,  4  Pet.  1 ;  Penrose  v.  Griffith,  4  Binn.  231  ;  Glid- 
den  v.  Town  of  Unity,  30  N.  H.  104;  Buffum  v.  Hutchinson,  1  Allen 
58.  When,  however,  the  estoppel  takes  effect  upon  and  passes  an  after- 
acquired  title,  third  persons  will  be  as  much  precluded  from  questioning 
its  operation  as  the  parties,  although  they  may  still  be  at  liberty  to  show 
that  the  title  is  not  valid,  or  did  not  come  within  the  reach  of  the  estoppel. 
The  case  of  Buffum  v.  Hutchinson,  1  Allen  58,  may  seem  to  be  at  vari- 
ance with  this  principle,  but  the  facts  were,  perhaps,  hardly  such  as  to 
admit  of  its  application.  And  privies,  or  in  other  words,  those  who  derive 
title  from  or  through  the  parties,  ordinarily  stand  in  the  same  position  as 
the  parties,  and  will  be  bound  by  every  estoppel  that  would  have  been 
binding  on  them :  Carver  v.  Jackson,  4  Pet.  1  ;  McDonald  v.  King,  Coxe 
432;  Wark  v.  Willard,  13  N.  H.  389.  And  where  a  covenant  or  recital 
in  a  deed  to  one  man  is  so  worded  as  to  induce  a  third  person  to  adopt  a 
course  of  action  from  which  he  cannot  recede  without  injury,  there  will  be 
sufficient  privity  to  give  rise  to  an  estoppel :  Waters's  Appeal,  35  Peun.  St. 
523,  post. 

It  seems  to  have  been  thought,  in  Sparrow  v.  Kingman,  1  Coras.  242,  and 
Gardner  v.  Greene,  5  R.  I.  104,  that  a  party  whose  title  originates  under  or 
is  derived  from  a  grantor  prior  to  the  grant,  is  not  in  privity  with  the 
grantee,  and  that  a  conveyance  in  fee  by  a  husband  consequently  will  not 
estop  the  grantee  from  denying  the  right  of  the  wife  to  dower  in  the  land 
conveyed.  And  it  may  be  true  that  there  is,  under  these  circumstances, 
no  technical  privity  or  estoppel  in  the  strict  sense  of  the  common  law : 
Thomas  v.  Kelly,  3  Jon.  375,  post.  But  it  would,  notwithstanding,  appear, 
that  parties  claiming  under  the  same  grantor  may  rely  on  the  covenants  or 
recitals  in  the  common  chain  of  title,  as  prima  facie  if  not  conclusive  evi- 
dence, so  long  as  the  grantor's  title  is  the  only  one  in  question,  and  no 
estate  has  been  derived  from  any  other  source.  The  recital  of  a  particular 
fact,  affecting  the  title  conveyed  by  a  deed,  is  confessedly  conclusive  on  all 
who  derive  title  subsequently  from  the  grantor:  Carver  v.  Astor,  4  Pet.  1, 
38;  Jackson  v.  Parkhurst,  9  Wend.  209;  Van  Reusselaer  v.  Kearney,  11 
How.  297,  325.  And  a  grantee,  who  accepts  a  conveyance  reciting  a  prior 
lease  or  mortgage,  should  not  be  allowed  to  impeach  the  title  of  the  lessee 
or  mortgagee,  on  any  ground  that  would  not  have  been  open  to  the  grantor, 
unless  he  can  show,  not  only  that  there  is  a  better  title,  but  that  it  has 
vested  by  conveyance  or  descent  in  himself:  Addison  v.  Crow,  5  Dana  271  ; 
Coakley  v.  Perry,  3  Ohio  St.  344 ;  Ward  v.  Mclutosh,  12  Id.  231 ;  Johnson 
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v.  Thompson,  129  Mass.  398 ;  Comstock  v.  Smith,  26  Mich.  306 ;  Crawford 
v.  Edwards,  33  Id.  354 ;  Parkinson  v.  Sherman,  74  N.  Y.  88,  post.  But, 
where  the  grantor  was  under  no  obligation  to  pay  the  mortgage,  the  grantee 
was  not  estopped :  Smith  v.  Cross,  16  Hun  487.  So  where  the  object  of 
the  recital  was  to  protect  the  grautor  from  liability  on  his  covenants: 
Weed  Sewing  Machine  Co.  v.  Emerson,  115  Mass.  554.  Hence  when  a 
grantee  takes  a  deed  with  a  covenant  against  incurnbrances  "  except  a  mort- 
gage to  J.  S.,"  the  grant  not  being  made  subject  to  the  mortgage,  the 
grantee  was  not  estopped  :  Calkins  v.  Copley,  29  Minu.  471.  But  where  it 
was  recited  that  a  certain  amount  was  unpaid  on  the  excepted  mortgage, 
an  estoppel  arose  :  Root  v.  Wright,  21  Hun  344.  The  recital  is  what  raises 
the  estoppel,  for  an  announcement  by  the  auctioneer  that  the  sale  is  sub- 
ject to  the  mortgage  is  not  enough :  White  v.  Graves,  68  Mo.  218. 

A  purchaser  at  a  judicial  sale  is,  in  general,  bound  by  and  entitled  to 
take  advantage  of  every  estoppel  that  could  have  been  enforced  by  or 
against  the  party  whose  property  is  sold.  And  this  would  seem  to  be 
equally  true  of  the  creditor  under  whose  judgment  or  execution  the  sale  is 
made,  although  some  doubt  is  thrown  on  both  these  points  by  the  cases  of 
Richards  v.  Johnston,  4  H.  &  N.  660,  and  Waters's  Appeal,  35  Peun.  St. 
525,  post. 

Ordinarily  speaking,  a  seal  is  requisite  to  give  rise  to  the  presumption 
that  a  stipulation  or  recital  is  meant  to  be  conclusive,  and  preclude  the 
parties  from  contradicting  it  in  pleading  or  evidence :  Davis  v.  Tyler,  18 
Johns.  490.  Where,  however,  a  fact  is  specifically  set  forth  by  one  of  the 
parties  to  a  simple  contract,  and  constitutes  the  cause  or  inducement  on 
which  the  other  relies,  the  former  will  not  be  permitted  to  controvert  it 
after  the  contract  has  been  wholly  or  partially  executed  by  the  latter,  or 
where  no  adequate  compensation  could  be  made  for  the  resulting  injury. 
But  the  estoppel  in  this  case  being  equitable  rather  than  legal,  cannot 
ordinarily  arise,  unless  the  party  who  relies  upon  it  was  ignorant  of  the 
truth,  and  deceived  by  the  false  or  erroneous  allegation. 

A  deed  or  bond  procured  by  fraud  will  not  operate  as  an  estoppel  on  the 
party  defrauded ;  and  the  better  opinion  seems  to  be,  that  relief  may  be 
given  under  these  circumstances,  at  law,  not  only  when  the  fraud  enters 
into  and  vitiates  the  execution  of  the  instrument,  but  when  it  consists  in  a 
misrepresentation  of  the  nature  and  value  of  the  consideration  :  Hazard  v. 
Irwin,  18  Pick.  95 ;  Partridge  v.  Messer,  14  Gray  180 ;  Phillips  v.  Potter, 
7  B.  I.  289 ;  although  cases  are  not  wanting  on  the  other  side  :  Hartshorn 
v.  Day,  19  How.  222 ;  Stevens  v.  Judson,  4  Wend.  473  ;  ante,  vol.  i.  But 
one  of  the  parties  to  a  sealed  instrument  cannot  resist  a  recovery  upon  it, 
by  alleging  that  it  was  concocted  by  both,  in  fraud  of  a  third  person  :  ante, 
vol.  i.,  Maybee  v.  Sniffen,  16  N.  Y.  560. 

An  estoppel  by  deed  is  ordinarily  confined  to  precluding  the  parties 
from  contradicting  the  recital  or  admission  on  which  the  estoppel  is  founded, 
and  this,  indeed,  is  implied  in  the  definition  given  by  Coke  :  ante;  Beaup- 
land  v.  McKeen,  28  Penn.  St.  124:  Philly  v.  Sanders,  11  Ohio  St.  490; 
Carver  v.  Astor,  4  Pet.  1,  86  ;  Wellborn  v.  Finley,  7  Jon.  228.  In  cer- 
tain cases,  however,  and  when  arising  in  the  convayance  of  land,  it  acquires 
a  further  and  transcendent  power,  which  binds  the  estate,  and  may  confer 
a  title  where  none  passed  originally  by  the  operation  of  the  deed.  Thus 
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where  a  man  demised  land  in  which  he  had  nothing,  by  indenture,  the 
lease  was  destitute  of  effect  at  the  time  as  it  regarded  third  persons,  and 
only  valid  between  the  parties  because  they  were  precluded  from  showing 
the  truth ;  but  when  a  term  of  twenty-one  years  subsequently  vested  in  the 
lessor,  the  estoppel  bound  the  interest  thus  acquired,  and  rendered  the  title 
of  the  lessee  good  against  all  the  world:  Rawlyu's  Case, 4 Coke  52.  Here, 
in  addition  to  the  more  usual  effect  of  an  estoppel  in  precluding  the  right 
to  show  that  the  deed  did  not  pass  the  estate,  there  arose  another,  by  which 
the  estate  was  passed  in  conformity  with  the  deed.  In  like  manner,  in 
Doe  v.  Oliver,  ante,  where  it  had  been  contended  that  as  the  couusor  had 
no  vested  estate  when  the  fine  was  levied,  it  only  concluded  the  parties  and 
privies,  and  did  not  bind  the  defendant  who  claimed  as  a  stranger,  the 
court  held  that  the  estate  which  subsequently  accrued  fed  the  estoppel,  and 
passed  by  the  operation  of  the  fine.  These  cases  show  that  the  common- 
law  rule,  that  nothing  which  is  not  possessed  can  be  granted,  may  yield  to 
the  force  of  an  estoppel :  Wellborn  v.  Finley,  7  Jon.  228,  336  ;  Beauplaud 
v.  McKeen ;  and  in  Helps  v.  Hereford,  2  B.  &  Aid.  242,  a  fine  levied  by 
an  heir,  was  accordingly  held  to  pass  the  estate  by  estoppel,  upon  its  sub- 
sequent descent  from  the  ancestor. 

A  remarkable  instance  of  the  power  of  an  estoppel  to  take  effect  upon  an 
interest  subsequently  acquired  in  the  land,  and  convert  that  into  an  actual 
estate  good  against  all  the  world,  which  was  in  the  first  instance  a  mere 
conclusion  between  the  parties,  will  be  found  in  the  case  of  Webb  v.  Aus- 
tin, 7  M.  &  G.  701.  The  question  there  arose  in  an  action  brought  by  the 
purchaser  of  a  reversionary  interest  in  a  freehold,  to  recover  back  the 
deposit  made  at  the  sale,  on  the  ground  that  as  the  vendor  had  parted  with 
the  legal  title  by  mortgaging  the  premises,  before  letting  them  to  the  ten- 
ant in  whose  possession  they  were  when  sold,  the  covenants  in  the  lease 
were  in  gross,  and  could  not  be  enforced  by  a  subsequent  assignee  of  the 
reversion  :  ante,  vol.  i.  The  court  were,  however,  of  opinion  that  as  the 
mortgagee  was  willing  to  re-convey  to  the  vendor,  there  was  no  difficulty 
im  the  way  of  his  making  a  good  title  to  the  vendee,  because  as  soon  as 
the  legal  title  was  re-conveyed,  it  would  feed  the  estoppel  of  the  prior  lease, 
and  vest  the  term  demised  in  the  lessee  on  the  one  hand,  and  an  actual 
reversion  in  the  vendor  on  the  other,  which  would  pass  by  the  subsequent 
conveyance  to  the  vendee,  and  put  the  latter  in  the  same  position  as  if  the 
lease  had  been  prior  to  the  mortgage.  The  same  principle  was  applied  in 
Wellborn  v.  Finley,  7  Jon.  228,  and  McKeuzie  v.  Lexington,  4  Dana  129 ; 
and  lay  at  the  foundation  of  the  decision  in  Sturgeon  v.  Wingfield,  15  Al. 
&  W.  224.  Suit  was  brought  in  that  case  on  the  covenants  in  a  lease, 
against  the  assignee  of  the  reversion  :  and  it  appeared  from  the  case  stated 
that  the  lessor  had  no  interest  in  the  premises  at  the  time  when  the  lease 
was  executed,  but  that  he  had  subsequently  joined  in  a  surrender  of  a 
term  of  one  hundred  years  vested  in  third  persons,  to  the  owners  of  the 
inheritance,  and  accepted  a  re-demise  from  them  for  the  same  period.  It 
was  contended  under  these  circumstances,  on  behalf  of  the  defendant,  that 
if  a  reversion  arose  by  estoppel,  it  was  extinguished  by  the  surrender, 
and  that  the  subsequent  demise  created  a  new  interest,  which  had  no  rela- 
tion to  the  lease  on  which  the  suit  was  founded.  But  it  was  said  by  the 
court  that  the  demise  fed  the  estoppel  of  the  prior  lease  to  the  plaintiff, 
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and  created  a  reversion  which  passed  by  the  subsequent  assignment  and 
rendered  the  assignee  liable  for  the  fulfilment  of  the  covenants  entered 
into  by  the  assignor. 

It  was  said  in  a  note  to  Webb  v.  Austin,  and  reasserted  in  Sturgeon  v. 
Wingfield,  and  Cuthbertson  v.  Irving,  4  H.  &  N.  742,  758,  6  Id.  135, 
138,  that  a  reversion  by  estoppel  is  prima  facie  a  reversion  in  fee  :  and 
the  former  case  is  cited  in  the  index  by  the  reporter,  as  deciding  that  a 
reversion  in  fee  may  be  converted  by  subsequent  events  into  a  reversion  for 
years. 

It  would  seem,  however,  that  a  reversion  by  estoppel  is  not  an  estate,  but 
merely  a  conclusion  to  deny  that  an  estate  exists,  which  has  no  effect  on 
third  persons,  although  binding  as  between  the  original  parties,  and  sus- 
ceptible of  being  converted  into  an  estate,  by  the  subsequent  vesting  of  an 
interest  out  of  which  it  can  be  fed.  An  assignment  of  a  supposed  rever- 
sionary interest  by  a  lessor  who  had  no  legal  title  to  the  land  was,  agreeably 
to  the  earlier  and  some  of  the  more  recent  decisions,  wholly  inoperative, 
and  neither  conferred  a  right  to  enforce  the  lease  on  the  assignee,  nor  dis- 
charged the  tenant  from  the  obligation  which  he  had  incurred  to  the 
assignor:  Noke  v.  Awder,  Cro.  Eliz.  436:  Whitton  i>.  Peacock,  2  Bing.  N. 
C.  411 ;  Pargeter  v.  Harris,  7  Q.  B.  708  ;  ante,  vol.  i.  And  this  is  still  as 
true  in  point  of  fact  as  it  was  originally,  although  it  cannot  be  taken 
advantage  of  by  the  tenant  unless  the  want  of  title  appears  in  the  lease : 
Pargeter  v.  Harris ;  Cuthbertson  v.  Irving,  ante.  It  would  therefore  seem, 
that  the  effect  of  the  demise  in  Webb  v.  Austin,  and  Sturgeon  v.  Wingfield, 
was,  in  the  first  instance,  simply  to  estop  the  lessor  and  lessee  from  deny- 
ing its  validity  for  the  purpose  for  which  it  was  made.  Both  were  conse- 
quently bound  to  admit  the  passage  of  the  term  to  the  lessee,  the  existence 
of  a  reversioner  in  the  lessor,  and  all  other  facts  necessary  to  create  the 
relation  of  landlord  and  tenant,  and  give  effect  to  the  covenants  and  stip- 
ulations of  the  lease.  And  as  this  estoppel  grew  out  of  the  agreement  of 
both  parties,  it  obviously  could  not  be  displaced  or  disturbed  by  either 
without  the  consent  of  the  other.  It  was  therefore  untouched  by  the  sur- 
render, and  took  immediate  effect  on  the  estate  subsequently  demised, 
carving  out  the  interest  conferred  by  the  prior  lease,  and  leaving  the  resi- 
due as  a  reversion  in  the  lessor.  But  it  is  not  easy  to  see  why  the  estoppel 
should  have  gone  beyond  this,  or  precluded  the  parties  from  denying  the 
existence  of  a  reversion  in  fee,  which  did  not  exist,  and  was  not  essential 
to  the  operation  of  the  contract  into  which  they  had  entered.  When 
indeed  the  conveyance  was  wrongful,  commencing  by  disseisin,  and  passing 
the  land  itself  by  a  feoffmeut  with  livery,  the  feoffee  acquired  an  estate  in 
fee  or  of  freehold  that  might  endure  until  defeated  by  the  entry  of  the  dis- 
seisee ;  but  this  depended  on  reasons  that  do  not  apply  to  rightful  convey- 
ances by  lease  and  release  or  bargain  and  sale,  which  only  operate  on 
what  the  grantor  actually  has,  and  cannot  confer  any  greater  title.  We 
may  therefore  infer,  and  the  language  held  in  Cuthbertson  v.  Irving,  implies, 
that  the  presumption  that  a  reversion  by  estoppel  is  a  reversion  in  fee,  is 
merely  one  of  convenience  in  pleading  and  will  fail  when  shown  to  be 
inconsistent  with  the  truth  or  justice  of  the  case,  or  when  the  lessor 
acquires  an  estate  which,  though  only  for  life,  or  years,  is  yet  sufficient  to 
feed  the  lease. 

VOL.  II.,  PART  II. — 16 
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In  the  cases  last  cited,  as  well  as  in  Rawlyn's  Case,  the  interest  involved 
was  a  mere  chattel  interest ;  and  where  estates  of  freehold  were  iu  ques- 
tion, the  operation  of  an  estoppel  in  binding  the  land,  as  distinguished  from 
its  effect  in  concluding  the  parties,  was  confined  at  common  law  to  certain 
modes  of  conveyance.  Thus  it  belonged  to  a  fine,  feoffmeut,  or  common 
recovery  of  an  estate  in  fee,  as  well  as  to  a  demise  by  indenture  of  an  es- 
tate for  years.  But  a  grant  or  release  had  no  such  effect,  and  at  the  utmost 
only  precluded  the  parties  from  denying  that  the  grantor  was  possessed  of 
the  estate  granted,  and  that  it  passed  by  the  deed.  Hence  no  estate  could 
be  transferred  by  these  modes  of  conveyance  which  was  not  vested  in  in- 
terest at  the  time  when  they  were  made,  and  they  possessed  no  power  to 
bind  and  transfer  future  estates  by  estoppel :  Right  v.  Bucknell,  2  B.  & 
Ad.  278 ;  Sheppard's  Touchstone  240  ;  Bac.  Abr.,  Grant,  B.,  Assignment ; 
Vin.  Abr.,  Grant,  N.,  Possibility,  B. ;  Perkins,  tit.  Grant,  sec.  65 ;  Lunn 
v.  Thornton,  1  C.  B.  379 ;  Sparrow  v.  Kingman,  1  Corns.  242,  249 ;  Bayler 
v.  Commonwealth,  40  Peun.  St.  37.  While,  therefore,  to  pass  an  estate  of 
freehold  or  inheritance  by  deed  at  common  law,  without  livery  of  seisin,  it 
was  necessary,  on  the  one  hand,  that  it  should  be  held  in  reversion  or  re- 
mainder, it  was  equally  requisite,  on  the  other,  that  it  should  be  vested  in 
interest ;  and  although  a  contingent  estate  might  be  released  to  a  privy,  it 
could  not  be  conveyed  to  a  stranger  by  a  mere  writing  under  seal,  nor 
without  a  recourse  to  a  feoffment,  fine,  or  common  recovery :  Lampet's  Case, 
10  Co.  b.  46  ;  Fearne  on  Remainders  366 ;  Doe  v.  Martyn,  8  B.  &  C.  497  ; 
Matlock  v.  Lee,  9  Ind.  298.  Incorporeal  hereditaments  obey  the  same  rule 
iu  this  respect  as  those  which  are  corporeal,  and  cannot  be  conveyed,  unless 
vested  in  interest  at  the  time  of  the  conveyance:  Co.  Litt.  9  a;  Wivel's 
Case,  Hob.  45  ;  Whitfield  v.  Fausset,  1  Ves.  391.  It  is  evident  that  a  bar- 
gain and  sale,  a  lease  and  release,  as  well  as  every  other  conveyance  oper- 
ating under  the  Statute  of  Uses,  can  have  no  greater  effect  in  passing 
future  and  contingent  estates  and  interests  than  a  common-law  grant :  Bay- 
ler v.  Commonwealth,  40  Penn.  St.  37,  42.  For  as  there  is,  in  such  cases, 
a  want  of  the  seisin  which  is  indispensably  necessary  to  the  operation  of 
the  statute,  the  conveyance  is,  in  fact,  a  mere  grant,  and  obeys  the  same 
rule :  Arthur  v.  Bockenham,  Fitzg.  233,  234 ;  Chew  v.  Barnet,  11  S.  &  R. 
389,  392;  Cornish  on  Uses  100;  Matlock  v.  Lee.  The  point  was  virtually 
decided  in  Pelletreau  v.  Jackson,  11  Wend.  110;  Jackson  v.  Waldron,  13 
Id.  178,  where  the  release  would  have  operated  as  a  bargain  and  sale,  if 
the  releasor  had  been  seised  ;  ante. 

A  similar  decision  was  made  in  Doe  v.  Scarborough,  3  A.  &  E.  2.  The 
case  was  substantially  as  follows :  Certain  manors  and  hereditaments  were 
devised  to  John  Lumley,  the  testator's  nephew,  and  his  heirs  male,  and  in 
default  of  such  issue  to  another  nephew,  Frederick  Lumley,  in  tail,  pro- 
vided, that  if  the  title  of  the  Earl  of  Scarborough  should  descend  to  the 
said  John  Lumley,  Frederick  Lumley,  or  any  of  their  sons,  the  estate 
thereinbefore  devised  should  cease,  determine,  and  become  void,  and  the 
said  manors  should  thereupon  go  to  the  person  or  persons  next  in  remainder 
expectant  under  the  will.  The  defendant  John  Lumley  entered  under  the 
will  and  suffered  a  common  recovery.  Subsequently  by  deed  indented 
(reciting  the  above-mentioned  will  and  conveyances,  and  that  the  said 
Frederick  Lumley,  and  his  son  Frederick  Lumley  the  younger,  had  con- 
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tracted  and  agreed  with  John  Lumley.  for  the  absolute  sale  to  him  of  all 
their  right  and  interest,  whether  vested  or  contingent,  in  and  to  the  said 
manors  and  hereditaments  in  consideration  of  an  annuity  of  1000/.),  it  was 
witnessed  that  they  did  grant,  bargain,  sell,  release  and  confirm  the  said 
premises  unto  certain  persons,  their  heirs  and  assigns,  in  trust  for  the  said 
John  Lumley,  who  soon  afterwards  became  Earl  of  Scarborough.  Fred- 
erick Lumley  the  elder  died,  and  Frederick  Lumley  the  younger  brought 
ejectment  for  the  premises.  The  court  held,  that  the  plaintiff's  interest  was 
a  possibility  not  assignable  at  law  to  a  stranger  not  in  privity  of  estate, 
and  that  nothing  passed  by  the  deed,  either  as  an  estoppel  or  a  convey- 
ance. Judgment  was  consequently  entered  in  his  favor. 

In  every  such  instance,  however,  a  recital  or  admission  under  seal,  of  any 
fact  material  to  the  conveyance,  and  which,  if  admitted,  will  render  it  valul, 
may  preclude  the  parties:  Kees^v.  Lloyd,  Wightwick  129  ;  Carver  v.  Astor, 
4  Pet.  1  ;  Van  Reusselaer  v.  Kearney,  11  How.  297,  ante;  and  has  been 
held  in  some  cases  to  bind  and  transfer  the  estate  in  the  land.  And  some 
of  the  cases  hold  that  the  execution  of  a  sealed  instrument,  expressing  an 
intention  to  convey,  will  not  only  estop  the  grantor,  but  pass  a  contingent 
or  subsequently  acquired  title:  Den  v.  Camp,  4  Har.  148;  Goodtitle  v. 
Baiby,  2  Cowp.  597,  ante.  But  if  this  be  true  in  any  case,  it  certainly  is 
not  so  when  the  deed  in  question  wants  any  of  the  essential  requisites  of  a 
conveyance,  or  when  the  interest  to  be  conveyed  is  beyond  its  reach  and 
operation  :  Litt.  sect.  446 ;  Right  v.  Bucknell,  2  B.  &  Ad.  278. 

In  order  to  understand  the  difference  between  the  operation  of  a  grant 
on  the  one  hand,  and  that  of  a  feoffment,  fine  or  recovery  on  the  other, 
and  the  reason  why  an  after-acquired  interest  is  transferred  by  estoppel  in 
the  one  case,  and  not  in  the  other,  it  is  necessary  to  remember,  that  no 
interest  could  pass  by  a  conveyance  at  common  law,  whatever  might  be  its 
nature,  unless  the  party  by  whom  it  was  made  was  in  actual  or  construc- 
tive possession  of  the  thing  intended  to  be  conveyed  :  Co.  Litt.  214  a.  A 
chose  in  action  in  the  case  of  personal,  and  a  right  of  entry  or  action  in 
that  of  real  property,  came  alike  under  this  rule,  and  could  not  be  trans- 
ferred to  another,  unless  first  reduced  to  possession  by  or  vested  in  interest 
in  the  grantor.  This  disability  was  anterior  to  and  apart  from  the  offence 
of  maintenance,  which  consisted  not  so  much  in  taking  a  conveyance  of 
the  whole  or  part  of  a  thing  not  vested  in  the  party  by  whom  it  was  con- 
veyed, as  in  taking  it  in  consideration  of  assisting  or  maintaining  a  suit  for 
its  recovery. 

This  distinction  between  the  mere  principle,  that  a  thing  not  possessed 
cannot  be  granted,  and  the  offence  of  maintenance,  is  the  more  evident 
frorr  the  course  of  equity,  which  looked  upon  actual  maintenance  in  the 
same  -ight  as  the  common  law  :  and  yet  gave  effect  to  the  transfer  of  future 
and  contingent  estates  and  interests.  It  consequently  appears,  that  the 
conveyance  of  estates  not  vested  in  interest  was  void  at  law,  not  as  amount- 
ing to  maintenance,  for,  had  that  been  the  case,  no  relief  could  have  been 
afforded  in  equity,  but  under  the  operation  of  a  general  rule  of  policy, 
which  forbade  the  transfer  of  any  right  not  sustained  and  accompanied  by 
possession,  in  order  to  avoid  giving  occasion  to  maintenance  :  Co.  Litt.  214  ; 
Bacon's  Abr.,  Grant,  D. ;  Bayler  v.  Commonwealth,  40  Penn.  St.  37, 
4'2.  As  the  rule  was  founded  on  the  want  of  possession,  it  did  not  apply 
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where  the  grantor  was  seised,  although  without  right,  through  the  expul- 
sion of  the  rightful  owner.  Hence  arose  the  difference  between  the  opera- 
tion of  a  feoffrnent  and  of  a  grant ;  because  a  feoffment  was  another  name 
for  livery  of  seisin,  and  livery  could  not  be  made  unless  the  feoffor  was 
actually  seised :  Knox  v.  Jenks,  7  Mass.  488.  Such  a  possession  co  lid  not 
be  acquired  by  an  entry  on  land  held  adversely  by  another,  unless  he,  and 
all  persons  holding  under  him,  were  expelled  from  the  premises,  or  gave 
their  consent  to  the  feoffment :  Litt.,  sect.  781  ;  Co.  Litt.  48  b.  As,  there- 
fore, a  feoffment  could  not  be  made  without  obtaining  actual  possession,  a 
iprevious  want  of  possession  formed  no  obstacle  to  its  operation.  And  as  it 
{transferred  the  land  itself,  and  passed  the  title  as  a  mere  incident  to  the 
'land,  it  took  effect,  whether  the  title  was  vested  or  contingent,  and  although 
ithe  feoffor  had  no  title,  so  that,  even  when  the  estate  of  the  feoffee  began 
iin  wrong,  he  still  had  an  actual  estate,  which  might  be  defeated  by  the 
••entry  of  him  who  had  right,  but  was  also  susceptible  of  coufirmation  by 
irelease  or  estoppel.  Nearly  the  same  reasons  apply  in  the  case  of  a  fine, 
\which  was  in  fact  a  feoffment  acknowledged  of  record,  to  which  the  law 
.-attributed  all  the  force  of  an  actual  feoffment.  The  operation  of  common 
•recoveries  is  more  obscure,  and  but  little  understood  at  the  present  day, 
•but  the  estoppel  there  seems  to  have  grown  out  of  the  judgment  against 
ithe  vouchee,  which  bound  after-acquired  assets  in  other  lands,  for  the 
recompense  of  the  tenant,  and  might  also  bind  a  future  interest  in  the  same 
.land  for  the  benefit  of  the  demandant.  But,  whatever  were  the  exact 
grounds  of  the  distiaction  between  the  operation  of  a  fine  or  recovery,  in 
transferring  future  estates  by  estoppel,  and  that  of  a  grant  which  only 
operates  on  what  is  possessed  at  the  time,  and  even  if  the  reasons  of  this 
.distinction  have  been  lost  in  the  passage  of  time,  or  depend  merely  on 
necessity  or  custom  (see  Martin  v.  Strachan,  1  Wils.  66),  it  is  obvious,  that 
these  modes  of  assurance  differ  so  much  in  kind,  as  to  render  it  easy  to 
understand  that  they  should  be  equally  different  in  effect:  ante. 

It  is  accordingly  well  settled  on  principle,  both  in  this  country   and  in 
England,  that  a  grant,  release,  or  bargain  and  sale,  may  operate  to  conclude 
the  parties  and  privies,  but  does  not  bind  or  transfer  future  or  contingent 
.estates  by  estoppel. 

Thus,  it  has  been  repeatedly  held  in  New  York,  and  would  seem  plain 
•  on  principle,  that  an  estate  acquired  after  the  execution  of  a  deed,  will  not 
pass  by  its  operation  merely  as  such  :  Sparrow  v.  Kingman,  1    Com.   242, 
246;  Jackson  v.  Wright,  14  Johns.  193;  Jackson  v.  Hubble,  1  Cow.  613; 
.Jackson  v.  Bradford,  4  Wend.  619;  and  that  no  executory  or  contingent 
interest  can  be  conveyed,  either  by  a  common-law  grant,  or  under  the  pro- 
visions of  the  statute  of  uses:  Pelletreau  v.  Jackson,  11  Wend.  110;  Jack- 
.-sonv.  Waldron,   13  Id.  178;  Varick  v.  Edwards,  11    Paige  290 ;  5   Den. 
665.     The  same  rule   prevails  in   Massachusetts  and  most   of  the  other 
States  of  the  Union  :  Davis  v.  Hayden,  9  Mass.  514  ;  Blanchardv.  Brooks, 
12   Pick.  47,  66,  Comstock  v.  Smith,  10  Id.  116 ;  Ham  v.  Ham,  14  Me. 
.351:  Kingsman  v.  Loomis,  11  Ohio    475;    Brown   v.  Jackson,   3   Wheat. 
452 ;  Dosvvell  v.  Buchanan,   3  Leigh  365 :  Dart  v.  Dart,  7    Conn.  256 ; 
Robertson  v.  Wilson,  38  N.  H.  48 ;  Matlock  v.  Lee,  9  Ind.  298 ;  Friuk  v. 
Darst,  14  111.  304    Brown  v.  Philips,   40   Mich.   264 ;  Hart  v.  Gregg,  32 
'Ohio  St.   502 ;  Western   Mining  &  Manufacturing  Co.  v.  Peytona  Cannel 
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Coal  Co.,  8  W.  Va.  406.  And  many  of  these  cases  decide,  not  only  that 
the  conveyance  does  not  operate  to  pass  the  estate,  but  that  it  will  not  debar 
the  grantor  and  those  claiming  under  him  from  recovering  the  laud  at  a 
subsequent  period.  The  law  was  so  held  in  Jackson  v.  Bradford,  and 
Jackson  v.  Hubble,  1  Cow.  613,  overruling  Jackson  v.  Bull,  1  Johns.  Cas. 
81,  and  Jackson  v.  Murray,  12  Johns.  201  ;  and  the  same  point  wasdecidcd 
in  Blanchard  v.  Brooks,  Comstock  v.  Smith,  Sparrow  v.  Kingman,  1  Com. 
242,  and  Bell  v.  Twilight,  26  N.  H.  401 ;  and  virtually  affirmed  in  Bayler 
v.  Commonwealth,  40  Penn.  St.  37.  General  words  do  not  estop;  and 
assuming  to  convey  land  by  bargain  and  sale,  or  lease  and  release,  will 
not  preclude  the  grantor  from  showing  that  he  had  nothing  in  the  land  at 
the  time  on  which  the  deed  could  operate :  Doe  v.  Scarborough,  3  A.  &  E. 
2 ;  although  the  case  may  be  different  where  the  instrument  contains  a 
definite  recital,  which,  if  true,  will  sustain  the  grant :  Right  v.  Bucknell, 
2  B.  &  Ad.  278 ;  Sparrow  v.  Kingman,  1  Com.  242,  246. 

These  principles  are  illustrated  by  the  case  of  Pelletreau  v.  Jackson,  11 
Wend.  110  ;  Jackson  v.  Waldron,  13  Id.  178,  where  it  was  finally  and 
authoritatively  decided,  after  long  and  protracted  litigation,  that  the  grant 
of  an  executory  or  contingent  estate  is  devoid  of  effect,  both  as  a  convey- 
ance and  as  an  estoppel.  The  controversy  originated  in  the  will  of 
Medcef  Eden,  by  which  he  appointed  his  sons,  Joseph  and  Medcef,  his 
executors,  and  devised  the  land  in  question  to  Joseph,  and  other  laud  to 
Medcef,  with  a  proviso,  that  if  either  died  without  issue,  his  share  should 
go  to  the  survivor.  Subsequently  to  his  death,  the  executors  assigned  a 
mortgage  on  the  land  devised  to  Joseph,  which  the  testator  had  purchased 
in  his  lifetime  as  a  protection  against  an  adverse  title,  to  the  lessor  of  the 
plaintiff1,  and  released  and  conveyed  all  their  right,  title,  and  interest  in 
the  laud,  to  him  in  fee.  Joseph  Eden  died  shortly  after  the  execution  of 
this  assignment ;  and  the  question  was,  whether  the  executory  devise  took 
effect  in  favor  of  the  surviving  brother,  or  of  the  plaintiff,  which  necessa- 
rily depended  on  whether  the  right  which  it  conferred  had  passed  by  the 
assignment.  It  was  contended  on  behalf  of  the  assignee,  that  contingent 
interests  might  be  released,  although  they  could  not  be  granted,  and  that 
the  assignment  should  be  construed  as  a  grant  or  bargain  and  sale,  for  the 
purpose  of  passing  the  estate  which  was  vested  in  Joseph,  and  as  a  release 
for  that  of  extinguishing  the  executory  interest  of  Medcef.  The  court 
held  that  the  grant  of  an  estate  or  interest  by  general  words,  and  without 
a  specific  covenant  or  recital,  will  not  preclude  the  right  to  show  that  it 
expired  or  was  extinguished  after  the  deed  was  executed,  and  that  where 
it  appears  on  the  face  of  the  instrument  that  the  grantor  has  nothing  to 
convey,  or  a  bare  possibility,  he  will  not  be  estopped  from  taking  advan- 
tage of  the  truth :  ante.  And  it  was  said  on  the  authority  x>f  Lam- 
pet's  Case,  10  Coke  48,  that  a  contingent  interest  cannot  be  released 
where  the  uncertainty  extends  to  the  person  as  well  as  to  the  estate,  and 
that,  as  it  was  doubtful  which  of  the  devisees  would  survive,  neither  could 
extinguish  his  interest  while  the  other  lived.  This  decision  was  subse- 
quently confirmed  by  the  Court  of  Errors,  in  Jackson  v.  Waldron,  13 
Wend.  178 ;  and  again  in  another  form  on  an  appeal  from  chancery,  in 
Edwards  v.  Varick,  5  Den.  665.  The  same  doctrine  was  applied  in  Doe 
v.  Scarborough,  3  A.  &  E.  2,  where,  however,  the  grantee  was  a  stranger 
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in  estate.  These  authorities  establish  that  a  deed  which  fails  as  a  convey, 
ance  cannot  be  set  up  as  an  estoppel,  even  as  against  the  grantor  and  those 
claiming  under  him  by  descent  or  purchase.  But  we  may,  notwithstand- 
ing, incline  to  the  dissenting  opinion  of  the  chancellor  in  Jackson  v. 
Waldron,  that  the  assignor  of  a  mortgage  cannot  allege  that  it  was  in- 
valid as  a  security,  and  did  not  biad  the  laud. 

Agreeably  to  these  decisions,  a  deed  or  other  instrument  under  seal  will 
not  pass  a  subsequently  acquired  estate,  or  even  preclude  the  grantor  from 
enforcing  it  against  the  grantee.  But  it  was  at  the  same  time  held  that 
such  a  conclusion  would  arise  if  the  grantor  warranted  the  title  ;  and 
warranty  was  declared  to  be  the  chief  if  not  the  only  source  of  estoppel 
in  the  conveyance  of  laud,  Thus,  it  was  said,  that  the  estoppel  of  a  fine 
grew  out  of  the  warranty  which  it  contained,  and  that  Ruwlyn's  Case 
(ante,)  was  decided  on  the  covenant  for  quiet  enjoyment,  implied  by 
law  from  the  use  of  the  word  demise.  The  same  view  was  taken  in  the 
cases  of  Jackson  v.  Wright,  Jackson  v.  Hubble,  and  Jackson  v.  Bradford, 
ante,  and  a  warranty  held  to  create  an  estoppel  which  not  only  binds 
the  grantor,  but  takes  effect  on  every  subsequent  interest  which  he  acquires 
and  transfers  it  immediately  to  the  grantee.  It  was  said,  in  like  manner, 
in  Somes  v.  Skinner,  3  Pick.  52,  58,  that  where  a  grantor  conveyed  land, 
with  warranty,  in  which  he  had  nothing  at  the  time,  he  was  not  only  es- 
topped from  claiming  in  opposition  to  his  deed,  but  that  an  estate  which 
vested  in  him  subsequently  was  bound  by  the  estoppel  and  transferred  to 
the  grantee.  In  the  subsequent  case  of  White  v.  Patten,  24  Pick.  324,  the 
court  went  still  further,  by  deciding  that  where  a  party  who  was  in  actual 
possession  of  land,  but  without  title,  mortgaged  it  with  warranty,  and  sub- 
sequently pin-chased  an  outstanding  title,  the  warranty  took  immediate 
effect  on  the  interest  thus  acquired,  and  transferred  it  to  the  mortgagee, 
not  only  as  against  the  mortgagor  himself,  but  those  claiming  under  him 
subsequently  to  the  conveyance.  The  same  point  was  decided  in  Wark  v. 
Willard,  13  N.  H.  389  ;  and  Baxter  v.  Bradbury,  20  Me.  260.  And  in 
Harney  v.  Morton,  36  Miss.  411,  it  was  said  that  a  deed  by  an  agent  acting 
for  his  principal,  virtually  passed  his  own  title  by  precluding  him  from 
disputing  that  of  the  principal,  although  in  the  absence  of  fraud  or  undue 
concealment  this  may  seem  doubtful,  because  estoppels  are  not  to  be  ex- 
tended by  implication,  Tn  North  v.  Heuneberry,  44  Wis.  306,  a  warranty 
deed  by  an  agent  which  did  not  pass  the  title  of  the  principal  was  held  to 
preclude  the  former  from  acquiring  the  title  of  the  latter  and  setting  it  up 
against  the  grantee. 

In  like  manner,  when  a  mortgagor  who  had  conveyed  with  warranty, 
obtained  a  conveyance  from  the  mortgagee,  the  interest  thus  acquired  was 
held  to  pass  by  the  estoppel  of  the  prior  deed,  and  give  the  grantee  a  valid 
title  against  a  subsequent  assignee  of  the  mortgage,  notwithstanding  the 
objection  that  a  mortgage  being  a  chattel  interest,  was  not  subject  to  the 
rules  that  govern  estates  in  land:  Mickles  v.  Townsend,  18  N.  Y.  575. 
This  decision  would  seem  less  open  to  criticism  than  some  others,  in  which 
bona  fide  purchasers  have  been  held  to  be  bound  by  the  estoppel  of  prior 
grants,  because  the  assignment  of  a  mortgage  is  subject  to  the  equities  of 
the  mortgagor  and  those  claiming  under  him,  and  the  assignee  should 
inquire  if  he  desires  to  be  protected.  These  cases  are  sustained  by  the 
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maiu  current  of  decision  :  Middlebury  College  v.  Cheney,  1  Vt.  336 ; 
Blake  v.  Tucker,  12  Id.  39  ;  Boston  v.  Sparhawk,  5  Mete.  469;  Massie  v. 
Sebastian,  4  Bibb  436 ;  Logan  v.  Steele,  4  MOD.  430  ;  Logan  v.  Moore,  7 
Do.ua,  76 ;  Philly  v.  Sanders,  11  Ohio  St.  490  ;  Dickersou  v.  Talbot,  14  B. 
Mon.  60 ;  Rigg  v.  Cook,  4  Gilm.  348 ;  Robertson  v.  Gaines,  2  Humph. 
383 ;  Kennedy  v.  McCartney,  4  Port.  159 ;  Jackson  v.  Hubble,  1  Cow. 
613;  Jackson  v.  Winslow,  9  Id.  18;  Jackson  v.  Bradford,  4  Wend.  619  ; 
Pelletreau  v.  Jackson,  11  Id.  119  ;  Jackson  v.  Waldron,  13  Id.  178  ;  Kel- 
log  v.  Wood,  4  Paige  578 ;  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch. 
528,  567 ;  Funk  v.  Newcomer,  10  Md.  301  ;  Packard  v.  M.  F.  Ins. 
Co.,  2  Gray  334;  Skinner  v.  Starner,  24  Penn.  St.  123;  Washabaugh  v. 
Eutriken,  34  Id.  74  ;  Bush  v.  Marshall,  6  How.  291  ;  Hoyt  v.  Dimou,  5  Day 
479  ;  Dart  v.  Dart,  7  Conn.  250  ;  Fox  v.  Widgery,  4  Greenl.  214 ;  Lawry  v. 
Williams,  13  Me.  282;  Ham  v.  Ham,  14  Id.  351 ;  Pike  v.  Galvin,  29  "id. 
185;  Kimball  v.  Blaisdell,  5  N.  H.  535;  Morrison  v.  Underwood,  20  Id. 
369;  Kimball  v.  Schoff,  40  Id.  196;  Robertson  v.  Wilson,  38  Id.  48; 
Hayes  v.  Taylor,  41  Id.  521  ;  Ross  v.  Adams,  4  Dutch.  160;  Hassell  -v. 
Walker,  5  Jon.  270  ;  Jewell  v.  Porter,  31  N.  H.  34 ;  Bewick  v.  Bowman,  3 
Jon.  314;  Mays  v.  Lewis,  4  Tex.  38  ;  Wade  v.  Lindsey,  6  Mete.  407  ; 
Gough  v.  Bell,  1  Zab.  165 ;  Moore  v.  Rake,  2  Dutch.  574  ;  Brundred  v. 
Walker,  1  Boas.  140;  Douglass  v.  Scott,  5  Ohio  194;  Barton  v.  Morris, 
15  Id.  408 ;  Doswell  v.  Buchanan,  3  Leigh  376  ;  Drake  v.  Root,  2  Col. 
685 ;  Pratt  v.  Pratt,  96  111.  184  ;  People  v.  Herbel,  96  111.  384 ; 
Dugan  v.  Follett,  100  Id.  581 ;  Scoffins  v.  Graudstaff,  12  Kas.  467  ;  Lee  v. 
Clary,  38  Mich.  223  ;  House  v.  McCormick,  57  N.  Y.  310  ;  Broadwell  v. 
Phillips,  30  Ohio  St.  255  ;  Wilson  v.  McEwan,  7  Oreg.87  ;  Bailey  v.  Hop- 
pin,  12  R.  I.  560;  Robertson  v.  Sharpton,  17  S.  Ca.  592  ;  Cross  v.  Martin, 
46  Vt.  14;  Prouty  y.  Mather,  49  Id.  415  ;  Burtners  v.  Reran,  24  Grat. 
42 ;  Mann  v.  Young,  1  Wash.  Ter.  (N.  S.)  454 ;  North  -v.  Heuneberry,  44 
Wis.  306  ;  McCarthy  v.  Mann,  19  Wall.  20.  Deeds  defeasible,  or  by"  way 
of  mortgage,  are  as  much  within  the  rule  as  if  they  were  absolute:  White 
v.  Patten;  Philly  v.  Sanders,  11  Ohio  St.  490;  Clark  v.  Baker,  14  Cal. 
612;  Bush  v.  Cooper,  18  How.  82;  Bush  v.  Cooper,  26  Miss.  599;  Boone 
v.  Armstrong,  87  Ind.  168;  Gotham  v.  Gotham,  55  N.  H.  440;  and  it 
extends  beyond  express  warranties,  to  those  arising  by  implication  from  the 
terms  of  the  grant :  De  Wolf  v.  Haydn,  24  111.  525.  And  it  has  even 
been  held  that  a  warranty  in  the  deed  of  a  married  woman  will  have  the 
same  effect  in  binding  and  transferring  future  estates  or  interests,  as  if  she 
were  sole  :  Hill's  Lessee  v.  West,  8  Ohio  226  ;  Nash  v.  Spofford,  10  Mete. 
192  ;  Welborn  v.  Finley,  7  Jon.  228  ;  King  v.  Rea,  56  Ind.  1.  Rawle  on 
Covenants  for  Title  433,  3d  ed. ;  although  this  has  been  doubted  or  denied 
in  other  instances  :  Jackson  v.  Vanderheyden,  17  Johns.  167 ;  Martin  v. 
Dwelly,  6  Wend.  9  ;  Wight  v.  Shaw,  5  Cush.  56  ;  Den  v.  Demarest,  1 
Zab.  541 :  Preston  v.  Evans,  56  Md.  476. 

Notwithstanding  the  formidable  array  of  authorities  which  support  this 
view  of  the  question,  it  is  proper  to  point  out  the  difficulties  with  which  it 
is  attended,  and  its  apparent  inconsistency  with  the  principles  of  the  com- 
mon law  on  which  it  assumes  to  be  founded.  It  is  hardly  too  much  to  say, 
that  there  is  nothing  either  in  Rawlyn's  Case,  or  in  any  other  of  the  earlier 
or  more  recent  English  authorities,  to  justify  the  belief  that  warranty  is 
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the  sole  cause  of  estoppel  in  the  conveyance  of  land,  or  even  that  the  one  can 
arise  in  any  case  out  of  the  other.  It  is,  undoubtedly,  true,  that  a  warranty 
may  repel  or  rebut  the  party  by  whom  it  is  given  from  claiming  the  land, 
and  that  such  a  rebutter  is  said,  by  Lord  Coke,  to  be  a  kind  of  estoppel : 
Coke  Litt.  352  b ;  but  this  results  from  the  similar  effect  of  a  warranty 
and  an  estoppel  in  barring  a  recovery  in  opposition  to  its  terms,  and  must 
not  be  understood  as  implying  that  a  warranty  could  bind  or  transfer  an 
after-acquired  or  contingent  title :  Lessee  of  Buckingham  v.  Hanna,  2 
Ohio  St.  551,  558;  Blauchard  v.  Ellis,  1  Gray  195.  The  bar  of  a  war- 
ranty differed  essentially  in  nature  and  descent  from  that  of  an  estoppel, 
and  was  not  always  the  same  in  substantial  operation :  Co.  Lit.  365  b,  884 
b.  Thus  a  warranty  acted  as  a  rebutter,  whenever  it  descended  upon  an 
heir,  without  regard  to  its  origin,  and  although  coming  through  a  different 
channel  from  the  right  which  he  sought  to  enforce.  An  estoppel,  on  the 
other  hand,  was  only  effectual  when  it  came  through  the  person  under 
whom  the  demandant  claimed  by  descent  or  purchase :  Co.  Lit.  365  b. 
Moreover,  while  an  estoppel  followed  the  land  into  the  hands  of  an  as- 
signee or  purchaser,  a  warranty  fell  by  descent  to  the  heir,  even  when  he 
took  no  interest  in  the  land :  Lit.,  sect.  735,  736 ;  Co.  Lit.  386  b ;  Flynn 
v.  Williams,  1  Ired.  509 ;  and  hence  he  might  be  debarred  from  recover- 
ing an  estate  to  which  he  was  entitled  in  right  of  his  mother,  by  the 
wrongful  alienation  of  his  father,  although  all  the  assets  of  the  latter  de- 
scended, under  the  custom  of  gavelkind  or  borough  English,  chiefly  or 
exclusively  on  the  younger  children ;  Eshelman's  Lessee  v.  Hoke,  2  Yeates 
509  ;  Jourdan  v.  Jourdan,  9  S.  &  R.  268 ;  Paxson  v.  Leflerts,  5  Rawle  67. 
An  estoppel  by  deed,  in  the  proper  sense  of  the  term,  can  only  grow  out 
of  some  act  or  declaration  asserting  or  implying  the  existence  of  a  good 
title  in  the  present,  while  a  warranty  is  an  executory  undertaking,  not 
that  the  title  warranted  is  good,  but  that  the  warrantor  will  defend  it,  and 
compensate  the  grantee,  if  it  prove  to  be  bad.  Moreover,  if  a  warranty 
possessed  the  power  of  binding  and  transferring  an  estate  in  land  by  its 
own  operation,  where  nothing  passes  by  the  deed,  the  common-law  rule 
which  forbade  the  conveyance  of  contingent  interests,  and  required  that 
present  estates  should  be  transferred  by  feoffment  with  livery  of  seisin, 
would  have  been  so  easily  evaded  as  to  be  wholly  nugatory.  A  mere  deed 
of  grant,  containing  a  warranty,  would  at  once  have  superseded  all  other 
conveyances,  and  would  have  passed  all  subsequent,  and  a  fortiori,  all  pre- 
sent estates  and  interests,  by  the  mere  force  of  the  estoppel,  and  without  a 
recourse  to  the  formality  of  a  feoffment,  a  fine,  or  a  common  recovery. 

The  magnitude  of  the  innovation  which  this  would  have  occasioned,  may 
be  estimated  by  reflecting,  that  during  the  period  when  warranties  were 
most  employed,  the  law  did  not  permit  estates  of  freehold  to  be  conveyed 
by  deed,  and  that  when  deeds  of  bargain  and  sale  were  subsequently  intro- 
duced by  the  statute  of  uses,  it  was  thought  necessary  to  provide  for  their 
publicity  by  the  statute  of  enrolments.  It  is  evident,  therefore,  that  no 
one  had  then  conceived  that  a  warranty  in  a  deed  could  have  the  effect  of 
transferring  an  estate  which  did  not  pass  by  the  operation  of  the  deed, 
apart  from  the  warranty. 

Nor  can  this  argument  be  answered,  by  saying,  that  a  deed  of  gift,  with- 
out livery  of  seisin,  is  void,  and  will  thus  avoid  the  effect  of  the  warranty, 
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because  a  bargain  and  sale,  without  an  actual  seisin  to  sustain  and  feed  the 
use,  is  as  inoperative  under  the  statute  of  uses,  as  a  gift  without  livery  at 
common  law ;  and  if  a  warranty  can  cure  the  defect  in  the  former  case,  it 
must  be  equally  effectual  in  the  latter. 

The  authority  chiefly  relied  on  in  support  of  this  doctrine,  is  Lord  Coke's 
commentary  on  a  passage  in  Littleton.  It  is  said  by  Littleton,  sect.  446, 
that  "  no  right  passeth  by  a  release,  but  the  right  which  the  releasor  hath 
at  the  time  of  the  release  made.  For,  if  there  be  father  and  son,  and  the 
father  be  disseised,  and  the  son  (living  his  father)  releaseth  by  his  deed  to 
the  disseisor,  all  the  right  which  he  hath  or  may  have  in  the  same  tene- 
ments without  clause  or  warranty,  &c.,  and  after  the  father  dieth,  &c.,  the 
son  may  lawfully  enter  upon  the  possession  of  the  disseisor,  for  that  he  had 
no  right  in  his  father's  life,  but  the  right  descended  to  him  after  the  release 
made  by  the  death  of  his  father."  On  this  passage  Lord  Coke  remarks, 
"  If  there  be  a  warranty  annexed  to  the  release,  then  the  son  shall  be 
barred,  for  albeit  the  release  cannot  bar  the  right  for  the  cause  aforesaid, 
yet  the  warranty  may  rebut  and  bar  him  and  his  heirs  of  a  future  right, 
which  was  not  in  him  at  that  time,  and  the  reason  (which  is  in  all  cases  to 
be  sought  out),  wherefore,  a  warranty  being  a  covenant  real,  should  bar  a 
future  right,  is  for  avoiding  a  circuity  of  action,  which  is  not  favored  in 
law,  as  he  that  made  the  warranty  should  recover  the  land,  against  the 
terre-tenant,  and  he  by  force  of  the  warranty  to  have  as  much  in  value 
against  the  same  person." 

What  is  here  said,  is  simply  that  when  the  estate  of  an  ancestor  has 
been  divested  and  turned  into  a  mere  right  of  entry  by  a  previous  dis- 
seisin, this  right  will  be  barred  on  its  subsequent  descent  to  the  heir  by 
a  prior  release  with  warranty,  although  not  by  the  release  alone.  But 
this,  obviously,  does  not  justify  the  conclusion,  that  a  release  with  war- 
ranty will  not  only  bar,  but  convey  a  future  estate  not  turned  into  a  right, 
and  in  favor  of  a  grantee,  who,  instead  of  having  a  freehold  by  disseisin, 
has  no  interest  in  the  laud,  and  relies  on  the  warranty  to  pass  the  estate, 
and  not  to  confirm  it.  Nothing  was  better  settled  at  common  law,  than 
that  a  warranty  only  operated  to  bar  estates  and  interests  which  were 
divested  and  put  to  a  right  of  entry  of  action,  at  the  time  when  the  war- 
ranty was  given  :  Co.  Litt.  388  b  ;  Shep.  Touch.  187  ;  Cruise,  tit.  Deed,  c. 
24,  sect.  16.  Thus,  it  is  said,  in  the  Year  Book,  17  b.  pi.  85,  that  a  release 
with  warranty,  by  an  heir,  to  a  tenant  holding  under  the  ancestor,  would 
not  bar  the  heir  on  the  subsequent  descent  of  the  reversion,  although  he 
would  Lave  been  barred,  had  the  ancestor  been  disseised  at  the  time  of  the 
warranty.  If,  therefore,  the  father  had  not  been  disseised  in  the  case  put 
by  Littleton,  at  the  time  of  the  release  by  the  son,  the  warranty  of  the 
latter  would  have  been  without  effect,  and  would  not  have  precluded  his 
recovery  upon  the  subsequent  descent  of  the  laud  :  Viner's  Abr.,  Voucher, 
C.  B.  Nor  was  it  enough,  that  the  estate,  to  be  barred,  should  have  been 
divested  ;  it  was  equally  necessary  that  the  estate  which  the  warranty  was 
intended  to  protect  should  have  had  a  substantial  existence  when  the  war- 
ranty was  given,  and  should  not  have  expired  or  been  defeated  at  the 
period  when  it  was  alleged  as  a  rebutter  or  cause  of  action  :  Shep.  Touch. 
186  ;  Cruise,  tit.  Deed,  chap.  24,  sect.  16  ;  Roll  v.  Osborn,  Hob.  21  a.,  21  b.  It 
was  held,  on  this  ground,  in  Seymour's  Case,  10  Coke  96,  that  where  a  ton- 
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ant  in  tail  in  possession  bargained  and  sold  an  estate  in  fee,  and  then  levied 
a  fine  to  the  bargainee  with  a  warranty,  which  afterwards  descended  upon 
a  subsequent  remainderman  in  tail,  the  latter  was  not  precluded  from  re 
covering  in  ejectment  against  the  defendant,  who  had  been  eufeoffed  by  the 
bargainee.  It  was  resolved,  in  the  first  place,  that  the  remainder  was  noi 
divested  by  the  bargain  and  sale,  which,  like  all  conveyances  merely  by 
deed,  only  operated  to  pass  the  estate  which  the  bargainer  had  at  the  time 
when  it  was  executed,  nor  yet  by  the  fine,  which  could  not  operate  as  a 
discontinuance,  as  the  conusor  had  parted  with  all  his  estate  in  the  land 
by  the  previous  deed  ;  and  in  the  next,  that  the  warranty  only  attached 
to  the  estate  conveyed  to  the  warrantee,  and,  therefore,  expired  upon  its 
determination,  by  the  death  of  the  tenant  in  tail  without  issue.  It  was, 
consequently,  decided,  that  as  the  estate  which  the  warranty  was  intended 
to  bar,  had  not  been  turned  to  a  right  at  the  time  when  it  was  given,  and 
as  that  to  which  it  was  attached  had  expired,  it  could  have  no  effect 
either  in  barring  the  remainder  to  the  plaintiff,  or  precluding  a  recovery 
against  the  defendant;.  These  principles  were  stated  with  great  clearness 
by  Mr.  Kuowler,  in  arguing  the  case  of  Doe  v.  Whitehead,  2  Burr.  704, 
and  were  fully  admitted  by  the  court,  although  they  held,  that  as  the  lease 
and  release,  and  the  fine  were  but  one  act  and  conveyance  in  the  case 
under  consideration,  the  remainder  to  the  plaintiff  was  discontinued,  and, 
consequently,  that  he  could  not  recover  in  ejectment.  That  a  warranty  is 
limited  by  and  will  expire  with  the  grant,  was  also  conceded  in  Lewis  v. 
Cook,  13  Ired.  193,  and  Hall  v.  Chaffee,  14  N.  H.  215,  although  it  seems 
to  have  been  erroneously  supposed,  that  its  duration  will  be  coextensive 
with  the  estate  which  the  grantor  intends  to  convey, instead  of  being  limited 
to  that  which  he  actually  confers.  It  consequently  appears,  that  a  war- 
ranty will  neither  endure  longer  than  the  estate  to  which  it  is  attached  on 
the  one  side :  Register  v.  Rowell,  3  Jon.  312 ;  Rector  v.  Waugh,  17  Mo. 
27  ;  nor  rebut  any  right  or  title  on  the  other,  which  was  not  divested  at 
the  time  when  it  was  given.  The  effect  of  a  warranty  is,  therefore,  exceed- 
ingly limited  in  conveyances  operating  under  the  statute  of  uses,  or  by  way 
of  grant,  and  ordinarily  ceases  at  the  moment  when  it  is  most  needed  for 
the  protection  of  the  grantee.  For  as  such  conveyances  do  not  operate  to 
divest  any  estate  which  the  grantor  has  not,  or  to  pass  any  greater  estate 
or  interest  than  he  has,  they  can  neither  create  an  estate  to  which  the  war- 
ranty may  attach,  nor  bring  outstanding  titles  within  its  reach  as  a  bar.  The 
only  effect,  therefore,  which  a  warranty  in  an  innocent  conveyance  can 
legitimately  have,  is  that  of  confirming  and  protecting  rights  held  by  the 
grantee  anterior  to  the  conveyance,  and  it  cannot  operate  to  transfer  any 
right  which  is  not  vested  in  the  grantor  at  the  time  when  the  conveyance 
is  executed,  and  which  would  not  pass  to  the  grantee  independently  of  the 
warranty.  It  may  sometimes  add  force  and  couclusiveness  to  a  confirma- 
tion or  release,  but  it  cannot  enlarge  the  force  or  operation  of  a  grant. 
It  is,  therefore,  evident,  that  the  technical  warranty  known  to  the  earlier 
common  law,  has  no  practical  operation  under  the  system  of  conveyancing 
employed  in  this  country,  except  where  the  party  to  whom  it  is  given  has 
an  actual  and  adverse  seisin  independently  of  the  warranty,  when  it  may 
serve  to  rebut  the  warrantor  and  his  heirs  from  enforcing  an  outstanding 
title,  whether  held  at  the  time  or  acquired  subsequently  :  1  Shep.  Touch. 
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by  Preston  181,  133.  Few  things  are  more  obvious  than  the  evils  that 
would  have  ensued,  without  the  check  imposed  by  these  principles  and  by 
the  well  settled  rule,  that  a  warranty  which  began  by  disseisin  was  void  as 
against  third  persons.  Had  the  grant  or  release  of  a  future  estate  with 
warranty,  possessed  the  power  of  barring  the  grantor  and  those  claiming 
under  him,  upon  the  subsequent  descent  of  the  estate  on  the  warranty,  or 
of  the  warranty  on  the  estate,  no  settlement  or  entail  would  have  been  tufe 
against  the  fraudulent  sale  of  an  ancestor  or  the  prodigality  of  a  son.  But 
as  a  warranty  barred  no  right  which  was  not  previously  divested,  and  as 
a  disseisin  with  the  intent  to  make  a  warranty,  was  invalid  as  against  the 
party  disseised  :  Litt.  sect.  698  ;  it  could  have  no  effect  as  a  rebutter  or 
estoppel,  except  when  accompanying  a  tortious  conveyance  by  a  grantor  in 
possession,  which  was  not  avoided  by  entry  or  action  before  the  descent  of 
the  warranty  on  his  heirs,  or  where  there  had  been  a  previous  disseisin, 
and  the  warranty  was  given  to  the  disseisor.  In  both  of  these  cases,  it 
operated  to  quiet  controversies  as  to  title,  and  not  as  it  would  otherwise  have 
done,  to  create  them.  And  when  taken  in  conjunction  with  the  rule,  toll- 
ing entry  by  a  descent  cast,  it  made  up  for  the  want  of  a  statute  of  limi- 
tations, by  compelling  those  who  were  deprived  of  the  possession  of  land, 
to  assert  their  title  at  once,  at  the  risk  of  being  barred :  Basset  v. 
Nos  worthy,  Reports  temp.  Finch  102  ;  2  Lead.  Cas.  Eq.  51,  3d  Ani.  ed. 

This  view  of  the  law  is  sustained  by  the  case  of  Bivins  v.  Vinzant,  15 
Ga.  521,  where  the  remarks  made  in  this  note  were  cited  and  approved  by 
Benning,  J.,  who  held,  that  although  a  release  with  warranty  may  operate 
is  an  estoppel  or  rebutter  against  the  releasor,  it  will  not  bind  any  estate 
which  he  may  afterwards  acquire  in  the  land,  nor  preclude  third  per- 
sons claiming  under  him  by  a  subsequent  grant:  Dean  v.  Doe,  8  Ind. 
475  ;  Buckingham  v.  Hanna,  2  Ohio  St.  551  ;  Way  v.  Arnold,  18  Ga. 
181. 

The  effect  of  a  warranty  in  modern  conveyancing  was  elaborately  exam- 
ined in  the  case  of  Jacocks  v.  Gilliam,  3  Murph.  47,  4  Hawks  320,  where 
it  was  decided  that  a  covenant  in  a  deed  of  bargain  and  sale,  executed  by 
a  tenant  in  tail,  to  warrant  and  defend  the  premises  conveyed,  would  not 
work  a  discontinuance  of  the  estate  or  deprive  the  issue  of  the  right  of 
entry,  and  thus,  compel  them  to  resort  to  a  formedon.  The  decision  of 
Taylor,  C.  J.,  was  based  on  the  ground,  that  the  covenant  of  the  bargainer, 
which  stipulated  for  his  executors  and  administrators,  as  well  as  his  heirs, 
was  a  personal  obligation,  and  not  a  technical  warranty  ;  but  Henderson, 
J.,  showed,  in  an  able  and  profound  opinion,  that  no  discontinuance  can 
be  caused,  either  by  a  bargain  and  sale  or  a  warranty,  because  conveyances 
operating  under  the  statute  of  uses  or  by  way  of  grant,  only  pass  such 
estate  as  the  grantor  has,  and  a  warranty  is  wholly  ineffectual  to  pass  any 
estate,  being  limited  in  all  cases  to  serving  as  a  remedy  or  operating  as 
a  bar. 

A  similar  question  arose  in  the  case  of  Spruill  v.  Leary,  13  Ired. 
255,  408,  where  the  majority  of  the  court  held,  that  an  executory  devise 
to  one  brother,  upon  the  death  of  another  without  leaving  issue,  might  be 
barred  by  a  warranty  in  a  deed  of  bargain  and  sale  executed  by  the  first 
taker.  From  this  decision,  which  would  seem  clearly  erroneous,  Pearson, 
J.,  dissented,  for  reasons  which  appear  unanswerable,  and  which  fully  sus- 
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tain  the  positions  taken  in  this  note.  "  If,"  said  he,  "  the  conveyance  is 
regarded  as  a  '  bargain  aud  sale/  the  question  is  not  an  open  one.  It  is 
settled  by  Seymour's  Case,  10  Rep.  97,  which  decides  that  a  bargain  and 
sale,  with  general  warranty  by  a  tenant  in  tail,  does  not  rebut  the  remain- 
der-man upon  whom  the  warranty  falls  as  heir.  If  the  warranty  does  not 
rebut  one  who  claims  in  privity  of  estate,  and  whose  estate  depends  on  and 
is  supported  by  the  preceding  estate,  of  course  it  does  not  rebut  one  who 
is  not  a  privy  in  estate,  and  who  claims  a  fee  independent  of  and  uncon- 
nected with  the  first  fee,  which  is  subject  to  a  condition,  by  which  it  may 
be  defeated,  so  as  to  make  room  for  the  second  fee.  And  I  have  treated  the 
warranty  as  a  '  covenant  real,'  because,  treating  it  as  a  covenant  of  '  quiet 
enjoyment/  the  question  is  not  an  open  one.  It  is  settled  by  the  case  of 
Jacocks  v.  Gilliam,  3  Murph.  47,  which  was  brought  before  the  court  a 
second  time  :  Gilliam  v.  Jacocks,  4  Hawks  310  ;  and  after  full  and  labored 
arguments  reaffirmed.  I  may  be  allowed  to  cite  particularly  the  learned 
opinion  of  Judge  Henderson,  who,  treating  the  warranty  as  a  covenant 
real,  proves  conclusively  that  such  a  warranty  in  a  deed  of  bargain  and 
sale  by  a  tenant  in  tail,  does  not  rebut  the  remainder-man,  because  that 
conveyance  did  not  work  a  discontinuance;  of  course  such  a  conveyance 
and  warranty  does  not  rebut  the  taker  of  the  second  fee.  When  a  fee 
is  limited  after  a  fee,  his  estate  is  not  discontinued  by  a  feoffment,  nay,  not 
even  by  a  recovery,  and  there  is  nowhere  an  intimation  that  he  is  rebutted 
by  a  warranty.  I  confess  that,  after  a  laborious  examination  of  the  *  curi- 
ous and  cunning  learning '  of  warranty,  I  was  gratified  to  be  able  to  arrive 
at  the  conclusion  that,  by  the  combined  efforts  of  the  statute  of  Anne  and 
the  act  of  1784,  which  converts  all  estates  tail  into  estates  in  fee,  there  is 
now  no  case  in  which  a  warranty  bars  the  heir  from  setting  up  a  claim 
which  is  not  derived  from  the  ancestor  who  made  the  warranty,  and  I 
must  regret  that  my  brother  judges  are  of  opinion  that  there  is  still  one 
case  to  which  that  bad  doctrine  applies.  Some  good  reason,  no  doubt, 
existed  for  the  rule  in  early  times  in  the  cases  to  which  it  applies,  but  we 
are  not  now  able  to  trace  them,  so  as  to  relieve  it  from  manifest  hardships 
and  injustice.  Purchasers  are  sufficiently  protected  by  the  remedy  against 
the  personal  representatives  and  the  heirs  of  the  warrantor,  in  case  assets 
descend,  by  treating  the  warranty  as  a  personal  covenant,  annexed  to  the 
estate  and  running  with  it,  as  a  safeguard.  In  this  way,  the  warranty  as 
a  covenant  of  quiet  enjoyment  protects  the  estate  which  a  vendor  in  pos- 
session professes  to  pass,  and  not  simply  the  estate  which  actually  does  pass 
by  a  deed  of  bargain  and  sale  :  Lewis  v.  Cook,  13  Ired.  193  ;  by  enabling 
the  bargainee  or  his  heirs,  or  the  assignee  of  the  estate,  in  case  of  eviction, 
to  recover  damages  of  the  bargainer,  and  to  reach  the  assets,  personal  or 
real  ;  and  although,  if  collateral,  it  can  in  no  case  be  used  as  a  bar,  still 
it  is  a  better  safeguard  to  purchasers,  and  meets  more  fully  the  intention 
of  the  parties  and  the  ends  of  justice,  than  if  it  be  treated  as  a  covenant 
real,  subject  to  the  rules  applied  to  it  by  the  old  cases.  For  instance,  by 
the  resolutions  in  Seymour's  Case,  if  tenant  in  tail  make  a  bargain  and 
sale  in  fee  with  warranty,  inasmuch  as  by  that  mode  of  conveyance  only 
such  estate  passes  as  he  can  rightfully  pass,  when  that  estate  determines,  the 
warranty  is  no  longer  of  any  force  or  effect,  and  can  neither  be  used  to 
bar  the  remainder-man,  with  or  without  assets,  or  to  bind  the  heirs  of  the 
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bargainor,  although  assets  descend,  for  it  makes  no  discontinuance,  and 
the  remainder  is  not  displaced.  So,  if  a  tenant  for  life  makes  a  bargain 
and  sale  in  fee  with  warranty,  only  his  life  estate  passes,  and  at  his  death 
the  warranty  is  of  no  force  or  effect,  because  the  estate  in  remainder  or 
reversion  was  not  divested,  and  there  was  no  forfeiture.  Thus,  warranties 
in  deeds  of  bargain  and  sale,  according  to  the  old  rules,  furnished  no  pro- 
tection to  purchasers.  While  the  estate  of  which  the  bargaiuor  might 
lawfully  pass  continued,  there  was  no  use  for  the  warranty ;  after  it  deter- 
mined the  warranty  was  of  no  force  or  effect.  After  the  action  of  eject- 
ment superseded  real  actions,  as  in  that  action  there  could  be  no  voucher, 
the  courts  construed  a  warranty  to  be  a  covenant  of  quiet  enjoyment,  and 
gave  an  action  for  damages  in  case  of  eviction.  In  this  State,  where  bar- 
gain and  sale  is  the  only  mode  of  conveyance  in  use,  the  courts  have  acted 
on  the  assumption  that,  as  the  warranty  was  a  covenant  of  quiet  enjoy- 
ment, it  did  not  determine  with  the  estate  which  the  bargainor  might 
rightfully  pass,  but  protected  the  estate  which  he  professed  to  pass ;  and 
have  accordingly  sustained  many  actions  for  damages,  after  eviction  by 
title  paramount,  which  could  only  occur  after  the  estate  that  the  bar- 
gainor might  lawfully  pass  had  determined ;  and,  in  fact,  this  is  the  only 
mode  of  giving  to  warranties,  in  deeds  of  bargain  and  sale,  any  effect  what- 
ever. These  last  remarks  are  not  necessary  to  the  conclusion  at  which  I 
have  arrived  ;  but,  in  a  general  point  of  view,  they  tend  to  support  it,  by 
showing  that  the  courts  have  been  obliged,  in  numberless  cases,  to  depart 
from  the  artificial  (and  to  us  unreasonable)  rules  of  the  old  doctrine  of 
warranty,  by  treating  them  as  inapplicable  to  the  covenants  in  our  deeds 
of  bargain  and  sale,  in  order  to  give  effect  to  such  covenants,  carry  out 
the  intentions  of  the  parties,  and  meet  the  ends  of  justice.  So,  every 
action  in  which  plaintiffs  have  recovered  upon  a  warranty,  treated  as  a 
covenant  of  quiet  enjoyment,  is  an  authority  for  the  position  that  the  cove- 
nant does  not  cease  to  be  of  effect  as  soon  as  the  estate  which  the  bargainor 
might  lawfully  make  had  determined" 

This  language  clearly  shows  that  a  warranty  can  afford  no  redress  or 
protection  to  a  grantee  under  a  bargain  and  sale,  or  other  innocent  convey- 
ance, against  the  failure  or  expiration  of  the  estate  which  it  conveys, 
unless  it  is  stripped  of  its  common-law  attributes,  and  construed  as  a  cove- 
nant to  warrant  and  defend  the  laud  conveyed,  when  it  may  serve  to  rebut 
the  grantor  and  those  claiming  under  him,  on  the  one  hand,  or  be  made 
the  means,  on  the  other,  of  rendering  him  liable  in  damages  for  an  eviction 
by  a  stranger. 

In  the  subsequent  case  of  Doe  i.  Craig,  1  Busb.  169,  the  case  of  Spruill 
^.  Leary  was  accordingly  overruled,  and  the  descent  of  a  warranty  in  a 
deed  of  bargain  and  sale  on  the  heir  of  the  bargainor,  held  not  to  preclude 
him  from  recovering  the  land  warranted  from  the  bargainee  by  virtue  of 
an  executory  devise  in  the  will,  from  which  the  ancestor  derived  his  title. 
See  also  Jones  v.  Franklin,  30  Ark.  631  ;  Russ  v.  Alpaugh,  118  Mass.  369. 
In  these  instances  the  warranty  was  collateral  to  the  estate  which  came  to 
the  heir  from  another  source.  But  they  are  not,  on  that  account,  less  in 
point  where  a  grantor  who  has  conveyed  land  in  which  he  has  nothing, 
acquires  an  estate  after  the  execution  of  the  deed.  The  heir  and  ancestor 
were,  so  far  as  the  bar  of  a  warranty  was  concerned,  one  person  at  com- 
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mon  law,  and  when  effectual  against  one  it  was  equally  binding  on  the 
other. 

The  reason  of  the  sweeping  effect  of  warranty  at  common  law,  and  its 
comparative  insignificance  at  the  present  day,  turns  simply,  therefore,  on 
this.  Estates  of  freehold  and  inheritance  were  formerly  conveyed  by  a 
feoffment,  fine,  or  recovery,  and  deeds  of  grant  and  release  were  seldom 
resorted  to,  even  where  the  circumstances  were  such  as  to  admit  of  their 
being  employed.  These  modes  of  assurance  had  the  power  of  creating 
estates,  although  none  existed  previously,  which  had  no  other  limitation 
than  the  will  of  the  grantor  as  expressed  at  the  time  of  the  grant,  although 
they  might  be  defeated  subsequently  when  wrongful,  by  entry  or  action  ; 
Co.  Litt.  37  a  ;  Doe  v.  Taylor,  5  B.  &  Ad.  575 ;  Doe  v.  Ross,  7  M.  &  W. 
125 ;  Doe  v.  Pelt,  11  A.  &  E.  842.  When,  therefore,  the  feoffor  had  pos- 
session of  the  land,  although  without  right,  the  feoffment  created  an  actual 
estate  in  the  feoffee,  which,  though  commencing  by  wrong,  would  continue 
indefinitely,  or  until  the  true  owner  took  proper  measures  to  assert  his 
right.  Moreover  the  necessary  effect  of  such  an  insurance  was  to  destroy 
or  divest  all  outstanding  estates  in  the  land,  and  thus  bring  them  within 
the  bar  of  the  warranty  in  the  deed  which  served  to  perpetuate  the  memory 
of  the  transaction.  But  as  deeds  operating  by  way  of  grant,  or  under  the 
statute  of  uses,  do  not  possess  the  transcendent  powers  of  a  fine  or  feoff- 
ment, and  can  neither  create  a  new  estate  in  the  grantee,  nor  divest  estates 
previously  vested  in  third  persons,  Desilver's  Estate,  5  Rawle  111,  113  ;  it 
follows,  that  any  warranty  which  they  may  contain,  must  be  exceedingly 
limited  in  its  effect,  and  can  seldom  operate  as  a  bar  on  strict  common-law 
principles. 

No  reasoning  on  this  subject  can  be  safe  or  accurate  which  overlooks 
the  changes  that  have  been  worked  by  time,  and  the  distinction  which 
exists  between  warranty  as  used  at  the  present  day  in  this  country,  and  as 
known  to  the  earlier  common  law.  The  ancient  warranty  was  exclusively 
a  covenant  real,  not  in  the  restricted  sense  in  which  that  term  is  employed 
in  some  of  the  American  cases,  but  in  its  common-law  acceptation,  which 
meant  an  obligation  not  merely  capable  of  running  with  land,  but  of  de- 
scending without  it,  and  binding  the  heir  of  the  covenantor,  in  the  absence 
not  only  of  privity  of  contract,  but  of  privity  of  estate.  The  eviction  of 
the  ancestor,  did  not  prevent  the  benefit  of  the  warranty  from  descending 
to  the  heir,  who  might  proceed  by  a  warrautia  chartce,  to  recover  other 
lands  of  equal  value.  This  marks  the  distinction  between  a  warranty  and 
a  covenant  for  title,  which  is  converted,  on  breach,  into  a  chose  in  action, 
that  can  neither  descend  to  the  heir  nor  be  assigned  to  a  purchaser.  So 
an  heir  is  not  estopped  by  the  deed  or  covenant  of  an  ancestor,  through 
whom  he  does  not  deduce  title  to  the  land  in  controversy,  while  the  obliga- 
tion of  a  warranty  given  by  a  tenant  by  the  curtesy,  might  devolve  on  his 
son,  and  preclude  him  from  asserting  a  title  derived  ex parte  materna,  or 
acquired  by  purchase.  The  remedies  for  a  breach  of  warranty  were  a 
part  of  the  complicated  system  of  real  actions :  the  recovery  sought  was 
primarily  or  exclusively  of  other  lands,  and  not  of  damages ;  and  while 
the  redress  given  went  in  some  respects  much  beyond  that  on  a  modern 
covenant,  it  was  more  precarious  in  others,  and  might  fail  at  the  moment 
when  protection  was  most  needed.  These  and  other  causes  which  rendered 
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the  ancient  warranty  ill  adapted  to  modern  conveyancing,  and  insuscepti- 
ble of  being  enforced  by  the  legal  remedies  which  have  superseded  those 
of  the  earlier  common  law,  led  to  its  entire  disuse  in  England,  and  the 
substitution  in  its  stead  of  covenants  for  title;  2  Bl.  Corn.  304;  Dobbins 
v.  Brown,  12  Penn.  St.  75;  Stewart  v.  West,  14  Id.  338  ;  Rawle  on  Cove- 
nants for  Title,  3d  ed.  210,  214;  ante  vol.  i.  Conveyancers  in  this 
country  have,  it  is  true,  preferred  to  couple  these  covenants  with  a  cove- 
nant of  warranty,  and  sometimes  to  rely  solely  upon  the  warranty  as  such, 
without  qualifying  or  coupling  it  with  words  denoting  an  intention  to  incur 
an  obligation  sounding  in  damages,  as  distinguished  from  a  covenant  real. 
But  however  the  stipulation  may  be  framed,  it  is  invariably  construed  as 
a  covenant  personal,  differing  but  little  in  construction  and  effect  from  a 
covenant  for  quiet  enjoyment,  while  it  has  none  of  the  characteristics  of 
the  ancient  warranty.  It  would,  therefore,  seem  neither  safe  nor  logical 
to  reason  from  the  operation  of  a  feoffmeut  with  warranty  at  common  law, 
to  that  of  a  deed  made  under  the  statute  of  uses  and  containing  a  mere 
covenant  of  warranty,  at  the  present  day,  or  infer  that  the  one  must  neces- 
sarily possess  the  powers  which  belonged  to  the  other  :  Rector  v.  Waugh, 
17  Mo.  13,  26. 

But  although  many  of  the  attributes  of  the  ancient  warranty  have  been 
lost  by  its  transformation  into  a  covenant' personal,  it  has  acquired  others 
suited  to  the  ends  for  which  it  is  now  employed.  It  no  longer  depends  ou 
the  continuance  of  the  estate  to  which  it  is  attached,  or  for  the  protection 
of  which  it  is  given,  and  will  not  only  entitle  the  covenantee  and  his 
assigns  to  damages  for  an  eviction  by  title  paramount,  but  may  operate  as 
a  rebutter  to  prevent  circuity  of  action,  and  thus  preclude  the  warrantor 
and  those  claiming- under  him  by  descent,  from  interfering  with  the  enjoy- 
ment of  the  right  which  he  has  stipulated  to  defend:  Doe  v.  Roe,  22  Ga. 
627;  Shaw  v.  Galbraith,  7  Penn.  St.  Ill  ;  Buckingham  v.  Hanna,  2  Ohio 
St.  551,  557 ;  Southerland  v.  Stout,  68  N.  Ca.  446. 

Thus,  it  was  held  in  Bates  v.  Norcross,  17  Pick.  22,  that  the  husband  of 
an  heiress,  who  had  received  assets  by  descent,  could  not  recover  in  opposi- 
tion to  a  warranty  contained  in  the  grant  of  the  ancestor  from  whom  they 
had  descended,  although  the  suit  was  brought  on  a  title  paramount  to  the 
grant.  In  this  case  the  warranty  was  effectual  as  a  rebutter,  where  the 
want  of  privity  would  have  prevented  the  operation  of  an  ordinary  estoppel. 
It  is  said,  in  like  manner,  in  Terrett  v.  Taylor,  9  Cr.  43,  that,  a  conveyauce 
of  land  with  warranty  will  rebut  the  grantor,  although  no  estate  passes  to 
the  grantee.  The  same  point  was  decided  in  Mason  v.  Muncaster,  9  Wheat. 
455  ;  while  in  Kimball  v.  Blaisdell,  5  N.  H.  533,  the  grantor  was  perhaps 
with  less  reason,  held  to  be  estopped  by  a  warranty  against  any  act  done 
or  conveyance  made  by  him,  from  taking  advantage  of  a  reconveyance  of 
the  title  which  he  had  conveyed  to  a  third  person  before  the  execution  of 
the  deed.  And  in  Shaw  v.  Galbraith,  7  Penn.  St.  Ill,  a  conveyance  made 
without  words  of  inheritance  in  the  grant,  but  containing  a  warranty  to 
the  grantee  and  his  heirs,  was  held  to  preclude  the  gran  tor  and  those  claim- 
ing under  him,  from  recovering  the  land  from  the  heirs  of  the  grantee. 
This  latter  case,  however,  which  is  in  opposition  not  only  to  Register  v. 
Rowell,  3  Jon.  312,  and  Rector  v.  \Vaugh,  17  Mo.  27,  but  to  the  well  set- 
tled rule  that  a  warranty  cannot  enlarge  the  operation  of  a  grant :  Alien 
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v.  Holton,  20  Pick.  458 ;  Sweet  v.  Brown,  12  Mete.  177;  or  endure  longer 
than  the  estate  conveyed,  cannot  be  sustained  without  the  aid  of  the  equit- 
able principles  that  form  so  marked  a  feature  in  the  mixed  jurisprudence 
of  Pennsylvania.  The  appropriate  remedy  of  the  grantee  lay  in  an  appli- 
cation to  equity,  which  might  have  read  the  grant  by  the  light  of  the 
warranty,  and  given  relief  on  the  ground  that  the  use  of  the  word  heirs  iu 
the  one,  was  a  sufficient  proof  that  it  was  accidentally  omitted  from  the 
other :  Showman  v.  Miller,  6  Md.  479. 

But  the  strongest  argument  against  permitting  the  conclusion  of  the 
covenants  or  recitals  in  a  deed  to  extend  beyond  the  person  of  the  grantor 
to  an  estate  which  he  does  not  hold  at  the  time,  is  that  it  necessarily  tends 
to  give  a  vendee,  who  has  been  careless  enough  to  buy  what  the  vendor  has 
not  got  to  sell,  a  preference  over  subsequent  purchasers  who  have  expended 
their  money  in  good  faith,  and  without  being  guilty  of  negligence.  Such 
a  result  seems  to  be  at  variance  with  the  recording  acts  of  this  country, 
which  are  generally  held  not  to  require  an  examination  of  the  record  prior  to 
the  period  at  which  the  title  conveyed  vested  iu  the  vendor.  To  allow  a  title 
to  pass  by  a  conveyance,  executed  and  recorded  before  it  is  acquired,  may, 
therefore  be  a  surprise  on  subsequent  purchasers,  against  which  it  is  not  in 
their  power  to  guafrd,  and  is  contrary  to  the  equity  which  is  the  chief  aim  of 
the  doctrine  of  estoppel  as  moulded  by  the  liberality  of  modern  times  :  ante, 
Buckingham  v.  Hanna,  2  Ohio  St.  551.  In  White  v.  Patten,  24  Pick.  324, 
a  mortgage  given  while  the  mortgagor  had  no  interest  in  the  land,  was 
held  to  have  a  preference  over  a  subsequent  mortgage  executed  after  a  good 
title  had  been  acquired,  although  it  would  seem  obvious  that  the  second 
mortgagee,  who  acted  with  the  fullest  diligence,  and  without  notice  of  the 
prior  mortgage,  was  better  entitled  in  all  respects  to  protection  than  the 
first,  who  had  been  guilty  of  laches  in  taking  a  defective  title,  and  relying 
on  change  to  render  it  available.  The  same  remark  applies  to  the  case  of 
Jarvis  v.  Aikens,  25  Vt.  635,  as  well  as  to  many  of  the  decisions  cited  ante, 
which  seem  to  have  been  adjudged  with  little  regard  to  the  favor  due  to 
bona  fide  purchasers,  and  a  manifest  disregard  of  the  policy  and  design  of 
the  recording  acts,  which  should,  as  it  would  seem,  be  held  to  prevent  a 
warranty  from  operating  as  an  estoppel  on  third  persons,  who  have  no  notice 
of  the  deed,  even  if  they  would  have  been  concluded  at  common  law  : 
Way  v.  Arnold,  18  Ga.  181  ;  Fuircloth  v.  Jordan,  Id.  530.  It  is,  therefore, 
more  consistent  with  reason,  as  well  as  with  principle,  to  treat  deeds,  made 
by  a  grantor  without  title,  as  creating  an  equity,  which,  although  binding 
as  between  the  original  parties,  cannot  be  enforced  against  purchasers 
without  notice:  Bivius  v.  Viuzant,  15  Ga.  521 ;  Way  v.  Arnold,  18  Id.  181 ; 
Linsey  v.  Ramsey,  22  Id.  627  ;  Goodson  v.  Beacham,  24  Id.  150 ;  Great 
Falls  Co.  v.  Worster,  15  N.  H.  452 ;  Buckingham  v.  Hanna,  2  Ohio  St. 
555  ;  Jones  v.  Kearney,  1  Dru.  &  War.  159  ;  Lloyd  v.  Lloyd,  4  Id.  369,  2 
Con.  &  Law.  592 ;  Calder  v.  Chapman,  52  Penn.  St.  359. 

This  argument  may  apply  with  more  force,  when  the  grantor  has  nothing 
at  the  time  of  the  conveyance,  than  when  he  attempts  to  convey  an  execu- 
tory or  contingent  interest,  which  afterwards  becomes  absolute ;  for  it  may 
be  said  that  subsequent  purchasers  are  bound,  under  these  circumstances, 
to  carry  their  examination  of  the  record  back  to  the  inception  of  his  inter- 
est, and  thus  acquire  notice  of  the  prior  deed.  But  the  unmanageable 
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character  of  estoppels  founded  solely  on  common-law  and  technical  grounds, 
is  a  reason  for  not  invoking  their  assistance,  in  any  case  where  it  is  not 
absolutely  needed,  and  for  confining  the  operation  of  deeds  on  after-ac- 
quired interest  iu  land,  to  the  creation  of  an  equity,  which  will  bind  sub- 
sequent grantees  with  notice  without  endangering  the  title  of  a  bona  fide 
purchaser.  It  was  indeed  said  in  Wark  v.  Willard,'13  N.  H.  389,  on  the 
authority  of  Ruulet  v.  Otis,  2  Id.  167,  that  courts  will  struggle  hard  to 
prevent  estoppels  founded  on  warranty  from  operating  harshly  or  inequit- 
ably, and  will  not  allow  them  to  bind  estates  held  by  the  warrantor  as  a 
trustee  for  others,  where  he  has  no  beneficial  interest  of  his  own.  And  the 
same  point  was  decided  in  Buckingham  v.  Hanna,  2  Ohio  St.  555.  But  it 
would  seem  doubtful,  whether  the  rigor  of  a  common-law  estoppel  can  be 
mitigated  with  a  view  to  the  consequences  which  will  follow  from  its  appli- 
cation, or  an  estate  exempted  from  its  operation,  because  it  is  held  for  the 
benefit  of  others,  when  it  would  be  bound  if  no  trust  existed :  see  McAf- 
ferty  v.  Conover,  7  Ohio  St.  99, 103  ;  although  equity  would  no  doubt  follow 
up  the  grantee,  and  prevent  him  from  making  an  unfair  or  improper  use  of 
the  title  cast  upon  him  by  the  law. 

The  general  principle  that  an  instrument  under  seal,  expressing  an  inten- 
tion to  convey,  shall  estop  the  grantor  and  his  heirs  -from  denying  its 
operation,  is  sustained  by  the  case  of  Goodtitle  v.  Bailey,  2  Cowp.  597, 
where  it  was  held  by  Lord  Mansfield,  that  if  a  release  of  a  reversion, 
which  failed  as  such  for  want  of  an  estate  in  the  releasor,  could  not  be  sus- 
tained as  a  grant,  it  would  still  conclude  the  party  by  whom  it  was  exe- 
cuted from  recovering  the  land  in  opposition  to  its  terms.  In  this  instance, 
the  interest  in  question  lay  in  grant,  and  the  deed  possessed  all  the  requi- 
sites of  a  valid  conveyance,  except  that  it  used  words  of  release  and  not  of 
grant.  The  case  therefore  fell  within  the  established  principle  that  a  deed 
will  not  be  allowed  to  fail  for  the  want  of  technical  or  appropriate  lan- 
guage, if  the  intention  to  convey  is  plain,  and  there  is  no  inadequacy  in 
the  means,  ante.  But  it  would  be  erroneous  to  infer,  that  the  presence  of 
a  seal  can  make  up  for  a  disregard  of  legal  rules. 

The  grant  of  an  estate  of  freehold,  without  livery  was  inoperative  both 
as  a  conveyance  and  an  estoppel,  because  if  it  had  been  allowed  to 
take  effect  as  an  estoppel,  there  would  have  been  an  end  of  the  rule  which 
forbade  its  operation  as  a  grant.  It  is  equally  well  settled,  that  a  bargain 
and  sale,  or  lease  and  release,  must  fail  of  effect,  unless  the  bargainer  or 
releasor  has  a  vested  estate  or  interest,  on  which  the  release  can  operate, 
or  out  of  which  the  use  can  be  fed  :  Bayler  v.  Commonwealth,  40  Penn.  St. 
37.  When,  however,  a  deed  contains  allegations  which  will  render  it 
valid,  unless  they  can  be  disproved,  the  recital  may  take  effect  as  an  estop- 
pel, and  thus  sustain  a  conveyance  as  between  the  parties  and  those  claim- 
ing under  them  as  heirs :  Jackson  v.  Parkhurst,  9  Wend.  209  ;  Carver  v. 
Jackson,  4  Pet.  1 ;  Van  Rensselaer  v.  Kearney,  11  How.  297  ;  if  not  where 
the  interests  of  third  persons  are  involved  :  Inskeep  v.  Shields,  4  Harr. 
345 ;  Durham  v.  Aldeu,  20  Me.  228 ;  Green  v.  Clark,  13  Vt  158.  Thus, 
if  the  release  given  by  the  son,  during  the  life  of  the  father,  in  the  case 
put  by  Littleton,  ante,  had  recited  the  death  of  the  father,  and  the  descent 
of  the  title  on  the  son,  the  latter  might  possibly  have  been  estopped  from 
denying  the  truth  of  the  allegation,  in  any  subsequent  controversy  in  which 
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the  validity  of  the  release  came  in  question.  But  if  a  recital  can  estop 
the  parties  to  a  deed  from  showing  its  invalidity,  it  will  not  do  so  where  it 
is  evident  from  the  rest  of  the  instrument,  or  the  case  of  the  party  who 
relies  upon  it,  that  it  wants  the  requisites  of  a  valid  conveyance :  Whee- 
lock  v.  Henshaw,  19  Pick.  341  ;  Sinclair  v.  Jackson,  8  Cow.  543;  Pargeter 
v.  Harris,  7  Q.  B.  708. 

The  effect  of  recitals  in  concluding  the  parties,  and  binding  and  trans- 
ferring an  estate  in  the  land,  was  much  considered  in  Right  v.  Bucknell,  2 
B.  &  Ad.  278,  and  Bensley  v.  Burdon,  2  Sim.  &  Stu.  519,  5  Russell.  In 
Bensley  v.  Burdou,  deeds  of  lease  and  release  were  executed  by  a  son. 
which  contained  an  allegation,  that  he  was  entitled  to  an  estate  in  reversion 
or  remainder  in  the  premises  conveyed.  In  point  of  fact,  however,  he  had 
no  interest  whatever  in  the  land  when  the  deeds  were  executed  nor  until 
some  time  afterwards,  when  the  fee  vested  in  him  by  descent,  on  the  death 
of  his  father.  The  grantee  then  filed  a  bill  in  equity,  in  which  he  treated 
the  conveyance  as  conferring  a  mere  equity,  and  prayed  that  the  grantor 
might  be  ordered  to  convey  the  legal  title.  The  relief  was  refused,  on  the 
ground  that  the  grantor  was  estopped  by  the  recital  from  denying  that  he 
had  such  an  estate  as  would  pass  by  the  grant,  and  that  when  the  fee  de- 
scended to  him  subsequently,  this  estoppel  took  effect  on  the  laud,  and  gave 
the  grantee  a  legal  title,  thus  rendering  the  intervention  of  a  chancellor 
unnecessary.  When,  however,  a  similar  question  arose  in  Right  v.  Buck- 
nell, the  court  said,  that  if  a  recital  could  bind  and  transfer  a  future  estate 
by  estoppel  in  any  case,  it  would  not  do  so  unless  the  intention  was  so  clear 
as  to  leave  no  room  for  doubt,  and  it  was  consequently  decided,  that  a 
recital  in  a  mortgage  that  the  mortgagor  had  a  legal  or  equitable  title  to 
the  premises  mortgaged,  did  not  preclude,  those  who  claimed  under  him 
from  showing  that  it  was  in  fact  equitable,  and  enforcing  a  subsequent  legal 
title  against  the  mortgagee. 

Subsequently  in  Lloyd  v.  Lloyd,  2  Con.  &  Law.  592,  4  Dru.  &  War.  369, 
Sir  Edward  Sugden  disapproved  of  the  decision  in  Bensley  v.  Burdou,  and 
held  that  a  subsequent  estate  would  not  pass  by  the  estoppel  of  a  prior 
lease  and  release.  It  would  notwithstanding  appear,  that  a  specific  recital 
will  conclude  the  parties  if  it  does  not  bind  the  estate  in  the  land,  and  that 
when  a  conveyance  sets  forth  the  facts  necessary  to  render  it  valid,  it  will 
be  conclusive  against  the  grantor,  whatever  may  be  its  effect  as  between 
the  grantee  and  third  persons:  Carver  v.  Jackson,  Jackson  v.  Parkhurst, 
Byrne  v.  Morehouse,  22  111.  603.  Thus  in  Rees  v.  Lloyd,  \Vightw.  129,  a 
recital  in  a  lease  for  life,  that  the  lessee  was  in  possession,  was  held  to  estop 
the  lessor  from  denying  that  such  was  the  case,  and  thus  render  the  instru- 
ment valid  as  a  release,  although  it  would  otherwise  have  failed  of  effect 
from  the  want  of  livery  of  seisin. 

The  doctrine  that  the  mere  intention  to  convey,  as  manifested  by  the 
execution  of  a  conveyance,  will  not  suffice  to  pass  a  subsequently  acquired 
title,  is  sustained  by  the  case  of  Chew  v.  Barnet,  11  S.  &  R.  389.  The 
question  there  was  between  a  deed  of  bargain  and  sale,  executed  while  the 
grantor  had  a  mere  equity,  and  a  mortgage  given  after  the  acquisition  of  a 
legal  title,  and  it  was  decided,  that  although  the  grantee  took  an  equitable 
estate  under  the  deed,  it  did  not  bind  on  the  subsequent  title  which  con- 
sequently passed  by  the  mortgage.  "  It  is  imagined,"  said  Gibson,  J.,  "  that, 
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as  the  deed  contains  a  covenant  for  further  assurance,  it  is  to  be  considered 
as  a  covenant  to  stand  seised  to  the  use  of  the  grantee ;  and  consequently, 
that  the  estate  was  executed  in  him  as  soon  as  the  seisin  arose  out  of  which 
the  use  was  to  be  served.  It  is  true,  that  no  particular  form  of  words  is 
essential  to  a  conveyance  to  uses,  but  the  deed,  if  it  cannot  operate  in  one 
way,  may  in  another,  to  effectuate  the  manifest  intention  of  the  grantor. 
But  here  there  is  not  a  single  feature  of  a  covenant  to  stand  seised,  the 
consideration  of  which  is  always  blood  or  marriage ;  nor  is  there  any  of  a 
bargain  and  sale  where  the  consideration  is  valuable,  for,  in  every  convey- 
ance to  uses,  the  covenantor  or  bargainor  must  be  seised  of  the  legal  estate 
at  the  time,  as  the  use  must  arise  out  of  such  seisin.  In  the  case  of  a  con- 
veyance before  the  grantor  has  acquired  the  title,  the  legal  estate  is  not 
transferred  by  the  statute  of  uses,  but  the  conveyances  operate,  as  I  have 
said,  as  an  agreement,  which  the  grantee  is  entitled  to  have  executed  in 
chancery,  as  was  decided  in  Whitfield  v.  Fausset,  1  Ves.  391."  The  same 
rule  was  laid  down  in  Bayler  v.  Commonwealth,  40  Penn.  St.  37 ;  and  a 
mortgage  by  a  husband  and  wife  of  all  the  estate,  right,  title  and  interest 
to  which  she  would  be  entitled  in  certain  land,  belonging  to  her  father, 
upon  his  death,  with  a  covenant  to  stand  seised  of  the  land  upon  its  de- 
scent, to  the  uses  of  the  deed,  and  for  further  assurance,  in  consideration 
of  and  as  a  security  for  a  prior  debt  of  the  husband's,  held  to  be  devoid 
of  legal  effect  both  as  a  conveyance  and  an  estoppel,  and  invalid  in  equity 
for  want  of  a  sufficient  consideration. 

But  while  a  grant  must  necessarily  fail  of  effect  at  law,  unless  the  estate 
to  be  conveyed  is  vested  in  interest  when  the  deed  is  executed,  it  may,  not- 
withstanding, be  enforced  in  equity,  as  an  executory  agreement,  if  the 
intention  of  the  parties  is  apparent  and  sustained  by  a  sufficient  considera- 
tion: Goodson  v.  Beacham,  24  Ga.  150;  Bayler  v.  Commonwealth,  40 
Penn  St.  37,  43.  Thus  the  conveyance  of  a  mere  possibility  of  interest  in 
a  rent,  a  covenant  to  stand  seised  of  land  in  which  the  grantor  has  a  con- 
tingent or  executory  use,  or  an  agreement  by  expectant  heirs  to  divide  the 
estate  of  an  ancestor,  although  void  at  law,  will  be  sustained  by  chancery,  and 
a  conveyance  decreed  when  the  estate  descends  or  vests :  Hobson  v.  Trevor,  2 
P.  Wms.  191 ;  Buckley  v.  Newland,  Id.  182 ;  Wright  v.  Wright,  1  Ves.  409  ; 
Allstou  v.  Bank,  2  Hill's  Ch.  235  ;  Breckenridge  v.  Churchill,  3  J.  J.  Marsh. 
13 ;  1  Lead.  Cas.  in  Eq.,  3d  Am.  ed.  In  Me  Williams  v.  Nisly,  2  S.  &  R. 
515,  Tilghman,  C.  J.,  said  that  equity  will  enforce  a  covenant  to  convey  an 
estate,  whenever  it  shall  be  acquired  by  the  covenantor,  and  that  the  case 
is  not  the  less  strong  where  there  is  an  absolute  conveyance.  A  grantor 
will  not,  however,  be  enjoined  to  convey  an  after-acquired  title,  unless  it 
appears  that  the  deed  was  meant  to  reach  beyond  his  actual  interest,  and 
bind  the  title  or  its  subsequent  descent  or  purchase,  or  when  refusing  the 
prayer  of  the  bill  would  give  rise  to  a  circuity  of  action  by  leaving  the 
respondents  open  to  a  suit  on  the  covenants  for  title.  The  existence  of  a 
covenant  for  quiet  enjoyment,  or  further  assurance  may  be  material  in  this 
regard  as  indicating  that  the  purchaser  was  to  have  a  good  title,  and  not 
merely  that  which  the  grantor  had  at  the  time :  Smith  v.  Baker,  1  Y.  &  C. 
Ch.  223;  Varick  v.  Edwards,  11  Paige  289;  Edwards  v.  Varick,  5  Den. 
664.  A  consideration  is  also,  in  general,  required  to  give  birth  to  an  equity, 
when  the  title  does  not  pass  at  law  :  Bayler  v.  Commonwealth,  40  Peuu  St. 
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37;  Kennedys  Ware,  1  Id.  445;  Hartman  v.  Dowdel,  1  Rawle  279;  1 
Lead.  Cas.  Eq.  324,  3  Id.  365.  If,  however,  it  be  good,  it  need  not  always 
be  valuable:  Deuuison  v.  Goehring,  7  Penn.  St.  175,  179;  Shepherd  v. 
Bevin,  9  Gill  32  ;  Haines  v.  Haines,  4  Md.  Ch.  133 ;  and  may  ordinarily 
be  found  in  the  existence  of  an  antecedent  debt,  which  the  grantor  is  legally 
bound  to  pay  or  secure.  A  conveyance  by  an  expectant  heiress  in  consid- 
eration of  her  husband's  debt  does  not  come  within  this  definition,  and 
will  not  be  valid  unless  the  money  is  advanced  at  the  time,  or  the  creditor 
accepts  the  instrument  in  satisfaction,  and  not  as  collateral  security:  3 
Lead.  Cas.  Eq.  368 ;  Hartman  v.  Dowdel ;  Bayler  v.  Commonwealth,  2 
Am.  Lead.  Cas.,  5th  ed. 

It  has  been  stated,  that  a  warranty  is  now  converted  in  the  United  States 
into  a  mere  covenant  personal,  obeying  the  same  rules  as  the  covenants 
for  title,  which  have  replaced  it  in  the  English  system  of  conveyancing, 
and  that  it  does  not  vary  as  much  in  its  character  and  effect  from  a  cove- 
nant for  quiet  enjoyment,  as  such  a  covenant  does  from  a  covenant  for 
for  seisin :  ante ;  see  vol.  i.  It  would,  therefore,  appear  wholly  incon- 
sistent to  give  the  effect  of  an  estoppel  to  an  undertaking  by  the  grantor 
to  warrant  and  defend  the  land,  and  yet  deny  it  to  a  covenant  for  its  quiet 
enjoyment,  or  to  any  other  stipulation  which  shows  that  the  object  was  to 
give  the  grantee  a  good  title,  and  not  merely  that  held  by  the  grantor  at 
the  time  :  Jackson  v.  Hoffman,  9  Cow.  271  ;  Bogy  v.  Stroud,  13  Mo.  378  ; 
Fitzhugh  v.  Tyler,  9  B.  Mon.  561.  It  has  accordingly  been  held  in  some 
of  the  more  recent  decisions,  that  the  question  is  one  of  intention,  and 
that  while  the  estoppel  of  a  warranty  may  be  restricted  by  its  own  terms, 
or  by  those  of  the  deed:  Bivins  v.  Vanzant,  15  Ga.  521;  Pillsbury  v. 
Elliott,  56  N.  H.  422;  a  deed  without  warranty,  may  operate  as  an  estop- 
pel, ut  res  magis  valeat,  and  when  such  is  the  design  :  Van  Rensselaer  v. 
Kearney,  11  How.  297;  see  Jackson  v.  Waldron,  13  Wend.  178,  189; 
Fitzhugh  v.  Tyler,  9  B.  Mon.  559.  Thus,  a  warranty  against  a  particular 
outstanding  title  will  bind  and  pass  it  by  estoppel  on  its  subsequent  acqui- 
sition by  the  warrantor:  Blake  v.  Tucker,  12  Vt.  39;  but  will  have  no 
effect  upon  an  interest  coming  from  any  other  quarter ;  and  on  the  other 
hand,  a  covenant  of  general  warranty  will  be  limited  in  its  operation  to 
the  estate  or  interest  which  the  deed  purports  to  convey,  Bivins  v.  Van- 
zant, and  will  not,  unless  strained,  vest  any  further  or  greater  title  in  the 
grantee:  see  Chauvin  v.  Wagner,  18  Mo.  531,552.  And  it  would  seem 
to  be  well  settled,  that  a  conveyance  with  warranty,  of  all  the  right,  title 
and  interest  of  the  grantor,  will  not  preclude  him  from  enforcing  a  title 
acquired  subsequently  from  a  stranger  by  descent  or  purchase,  because  the 
parties  will  be  presumed  to  have  intended  to  limit  the  operation  of  the 
deed  to  the  interest  held  at  the  time  when  it  was  executed :  Comstock  v. 
Smith,  13  Pick.  189  ;  Wight  v.  Shaw,  5  Cush.  56 ;  Hall  v.  Chaflee,  14  N. 
H.  215  ;  Gee  v.  Moore,  14  Cal.  472 ;  Holbrook  v.  Debo,  99  111.  372.  A 
covenant  to  warrant  and  defend  the  land  against  all  persons  claiming 
under  the  grantor,  will  not  estop  him  from  evicting  the  grantee  under  a 
title  acquired  subsequently  to  the  grant :  Comstock  v.  Smith  ;  Bell  v.  Twi- 
light, 26  N.  H.  401  ;  Doane  v.  Willcutt,  5  Gray  328 ;  and  the  law  was  so 
held  in  Miller  v.  Ewing,  6  Cush.  34,  although  the  deed  purported  to  pass 
the  land  itself,  as  well  as  all  the  right,  title  and  interest  of  the  grantor. 
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The  same  result  will  follow  from  a  general  warranty  against  all  the 
world,  if  the  deed  purports  to  convey  only  a  special  estate  or  interest, 
and  the  warranty  is  limited  expressly,  or  by  implication,  to  the  estate 
thus  conveyed:  \Vyun  v.  Harmau,  5  Gratt.  157,  162:  Blanchard  v. 
Brooks,  12  Pick.  57;  Allen  v.  Holton,  20  Id.  458;  Sweet  v.  Brown,  12 
Mete.  175.  In  Blanchard  v.  Brooks,  where  the  grantor  conveyed  all  his 
estate,  right,  title  and  interest,  the  court  held  that  the  warranty  did 
not  extend  further  than  the  grant,  nor  preclude  the  assertion  of  a  title 
which  vested  subsequently  to  the  execution  of  the  deed.  The  language 
held  in  this  case,  and  in  Miller  v.  Ewiug,  6  Gush.  34,  justifies  the  inference, 
that  where  the  purpose  of  the  grant  is  obviously  restricted,  the  warranty 
caunot  have  a  more  extensive  operation.  "  To  what,"  said  Shaw,  C.  J., 
in  Miller  v.  Ewing,  "  does  the  warranty  apply  ?  Obviously  to  the  premises, 
that  is,  the  laud,  estate,  or  interest,  whatever  it  be,  which  the  deed  in  its 
descriptive  part  purports  to  convey.  The  principle  is,  that  if  any  person 
who  in  terms  conveys  land,  or  any  specific  interest  in  land,  with  warranty, 
and  does  not  own  it,  afterwards  acquires  that  same  land  or  specific  interest, 
such  acquisition  enures  to  the  benefit  of  the  grantee,  because  the  grantor 
and  those  who  are  privy  in  estate  with  him,  are  estopped  to  deny,  against 
the  terms  of  his  warranty,  that  he  had  the  title  in  question.  The  warranty 
is  co-extensive  with  the  estate,  right,  or  interest,  which  the  deed  purports  to 
pass.  The  grantors  had,  at  the  time  of  the  conveyance,  an  estate  derived 
by  descent  from  their  father,  and  to  which  alone  both  the  grant  and 
warranty  applied.  They  did  not  purport  to  grant  or  warrant  an  estate 
which  they  might  at  a  future  time  derive  from  their  sister.  They  are, 
therefore,  not  estopped  by  the  warranty  from  claiming  this  estate  by  a  new 
and  distinct  title."  This  case,  when  taken  in  connection  with  those  cited 
above,  seems  to  prove  that  the  estoppel  depends  in  this,  as  in  most  other 
cases,  on  the  agreement  or  intention  of  the  parties,  ante  ;  and  will  not  arise 
if  the  deed,  taken  as  a  whole,  plainly  shows,  that  they  were  dealing  with 
reference  to  a  particular  or  limited  interest,  and  did  not  design  to  stipulate 
for  an  absolute  and  indefeasible  title.  Thus,  in  Pikev.  Galvin,  29  Me.  185, 
a  vendor,  who  executed  a  written  assignment  of  his  equitable  interest  under 
a  prior  contract  of  sale,  and  at  the  same  time  gave  a  deed  of  the  land,  con- 
taining a  covenant  that  neither  he  nor  those  claiming  under  him  would  at 
any  time  assert  any  claim  against  the  grantee,  was  held  not  to  be  estopped 
from  recovering  the  laud,  under  a  subsequently  acquired  title.  In  like 
manner,  a  covenant  in  a  deed  of  partition  is,  prima  facie,  limited  to  the 
estate  which  the  parties  have  and  seek  to  divide,  and  will  not  bind  or  pass 
an  after  acquired  title  :  Doane  v.  Willcutt,  5  Gray  328  ;  Rector  v.  Waugh, 
17  Mo.  13,  26.  And  a  special  warranty  against  the  grantor  and  those 
claiming  under  him  does  not,  as  it  would  seem,  preclude  him  from  enforc- 
ing a  title  obtained  subsequently  by  descent  or  purchase,  whether  the  deed 
purports  to  convey  the  laud  absolutely  or  only  such  title  as  the  warrantor 
has:  Comstock  v.  Smith,  13  Pick.  116;  Wight  v.  Shaw,  5  Gush.  56,  64. 

Much  stress  was  laid  in  some  of  these  cases  on  the  fact,  that  the  convey- 
ance was  merely  of  the  grantor's  right,  title,  and  interest ;  but  this  would 
seem  to  be  merely  one  of  many  circumstances  that  may  tend  to  show  the 
nature  of  the  grant.  In  Miller  v.  Ewing,  the  decision  was  adverse  to  the 
estoppel,  although  the  deed  purported  to  convey  the  laud.  It  is  a  general 
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rule  that  particular  clauses  are  to  be  read  in  the  light  of  the  whole  instru- 
ment. Still,  much  weight  is  due  to  the  language  of  the  covenants  for  title, 
as  indicating  whether  the  grantor  assumes  to  convey  an  absolute  right,  or 
merely  such  interest  as  he  has:  Mills  v.  Catlin,  22  Vt.  98.  Hence,  when 
the  terms  of  the  grant  are  ambiguous,  their  effect  may  be  enlarged,  and  the 
whole  rendered  binding  as  an  estoppel  on  subsequent  as  well  as  present 
estates  and  interests,  by  the  introduction  of  a  clause  of  general  warranty. 
And  on  the  other  hand,  the  limited  nature  of  the  covenants  in  a  deed  may 
be  a  reason  for  interpreting  it  in  a  more  restricted  sense  than  it  would 
otherwise  bear.  A  covenant  for  seisin,  or  other  covenant  which,  by  its 
terms,  or  the  construction  put  upon  it,  is  a  mere  stipulation  that  the  grantor 
has  a  present  and  legal  possession,  and  not  for  the  goodness  of  his  title, 
obviously  cannot  estop  him  from  evicting  the  grantee  under  an  after- 
acquired  title,  and  may  afford  ground  for  an  inference  that  the  deed  was 
not  meant  to  operate  as  an  estoppel :  Allen  v.  Sayward,  5  Greenl.  227 ; 
Sweeter  v.  Lowell,  33  Me.  446.  A  similar  remark  may  be  made  with 
regard  to  covenants  of  special  warranty,  which  are  limited  to  defects  of 
title  arising  from  the  acts  of  the  grantor  and  those  claiming  under  him, 
and,  therefore,  do  not  preclude  him  from  evicting  the  grantee  under  a  title 
derived  subsequently  from  others:  Bell  v.  Twilight,  26  N.  H.  401.  But, 
whatever  the  rule  may  be  in  this  respect,  there  is  no  reason  to  doubt,  that 
a  covenant  of  special  warranty,  or  for  seisin,  may  have  the  same  effect  in 
binding  or  passing  the  estate  held  by  the  grantor,  at  the  time  of  the  grant, 
as  a  general  warranty.  Under  ordinary  circumstances,  indeed,  the  estoppel 
of  a  special  warranty  must  be  limited  to  precluding  the  grantor  from  rely- 
ing on  his  own  want  of  title  as  an  answer  to  an  ejectment  brought  by  the 
grantee,  because  any  estate  which  he  actually  holds  will  pass  by  the  deed 
without  the  aid  of  the  estoppel :  Bell  v.  Twilight.  When,  however,  the 
estate  conveyed  by  a  deed,  containing  a  clause  of  special  warranty,  was 
sold  under  proceedings  instituted  by  the  creditors  of  the  grantor,  and  pur- 
chased  by  him,  the  court  held  that  it  was  bound  by  the  warranty,  and 
therefore  vested  in  the  grantee  by  estoppel :  Gibbs  v  Thayer,  6  Gush.  30. 
It  should,  however,  be  remembered,  that  while  the  limitation  of  a  covenant 
of  warranty,  or  for  title,  may  not  only  restrict  its  operation,  but  afford 
ground  for  a  corresponding  inference  with  regard  to  the  deed,  yet  that  the 
purpose  of  the  parties  may  still  have  been,  that  the  grant  should  extend  to 
after-acquired  as  well  as  present  estates  or  interests,  although  without  mak- 
ing the  grantor  answerable  for  the  goodness  of  the  title  ;  and  the  fair  result 
of  the  more  recent  cases  would  seem  to  be,  that  whenever  the  terms  of  the 
deed,  or  of  the  covenants  which  it  contains,  denote  an  indication  to  convey 
an  absolute  and  indefeasible  title,  and  not  merely  that  which  the  grantor 
has  at  the  time,  it  will  bind  and  pass  every  estate  or  interest  which  may 
vest  in  him  subsequently  to  its  execution,  whether  he  does  or  does  not  give 
a  warranty  or  covenant  for  title:  Fairbanks  v.  Williamson,  7  Greenl.  96  ; 
White  v.  Erskine,  1  Fairf.  306;  Kimball  v.  Blaisdell,  5  N.  H.  533  ;  Trull 
v.  Eastman,  3  Mete.  121;  Bean  v.  Welsh,  17  Ala.  720;  Wightman  v.  Rey- 
nolds, 24  Miss.  675  ;  Smith  v.  Williams,  44  Mich.  240  ;  Hannon  v.  Christo- 
pher, 34  N.  J.  Eq.  459 ;  Taggart  v.  Risley,  4  Oreg.  235  ;  Bayley  v.  McCoy, 
8  Id.  259. 

Thus  in  Bean  v.  Welsh,  an  agreement  under  seal  by  expectant  heirs,  to 
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make  an  equal  division  of  the  estate  of  the  ancestor  at  his  death,  was  held 
to  take  effect  upon  the  land  wheu  subsequently  devised  to  one,  and  dis- 
tribute it  equally  among  all  in  accordance  with  the  agreement.  So  in 
Trull  v.  Eastman,  3  Mete.  121,  a  release  by  a  son  for  a  valuable  considera- 
tion of  all  that  might  descend  to  him  on  the  death  of  his  father,  with  a 
covenant  that  neither  he,  nor  those  claiming  under  him,  would  assert  any 
claim  or  title  to  the  estate  in  derogation  of  the  grant,  was  held  to  preclude 
him  from  recovering  after  the  death  of  the  father  ;  and  seems  to  have  been 
regarded  as  actually  passing  the  estate,  and  not  merely  estopping  the  cov- 
enantor. The  better  opinion,  however,  seems  to  be  that  such  a  grant  is 
virtually  an  agreement  to  convey  which  may  be  enforced  in  equity,  but 
will  not  operate  as  an  estoppel,  or  exclude  the  truth  in  a  writ  of  entry  or 
ejectment;  Way  v.  Arnold,  18  Ga.  181;  Goodson  v.  Beacham,  24  Id. 
150  ;  Dean  v.  Doe,  8  Ind.  475  ;  Buckingham  v.  Hauna,  2  Ohio  St. 
551,  558.  And  in  Blanchard  v.  Ellis,  1  Gray  195,  it  seems  to  have  been 
conceded  that  the  power  now  ascribed  to  a  warranty  of  passing  an  after- 
acquired  title,  was  unknown  to  the  common  law,  and  is  the  growth  of  com- 
paratively recent  times. 

These  decisions  abandon  the  technical  ground  taken  in  some  of  the 
earlier  cases,  that  estoppel  grows  out  of  warranty,  and  rest  it  on  the  broader 
basis  of  giving  effect  to  the  intention  of  the  parties,  as  expressed  in  the 
deed.  No  reason  exists,  under  this  view  of  the  law,  for  ascribing  a  more 
conclusive  effect  to  the  covenants  in  a  deed,  than  to  the  habendum  or  reci- 
tals, when  manifesting  an  intention  to  convey  the  thing  itself,  as  distin- 
guished from  the  right  or  title  of  the  donor.  There  is  accordingly 
abundant  authority  in  opposition  to  the  doctrine,  that  the  estoppels  of 
deeds  must  be  founded  in  warranty,  and  in  favor  of  holding  that  every 
material  word  in  a  deed  may  bind  the  estate  as  well  as  the  parties :  Stow 
v.  Wyse,  7  Conn.  214 ;  Kinsman  v.  Loomis,  11  Ohio  478 ;  Gee  v. 
Moore,  14  Cal.  472.  Thus,  it  was  held  in  Carver  v.  Astor,  4  Pet.  1,  that  a 
recital  in  a  deed  of  release,  of  the  existence  of  a  prior  lease,  took  effect  by 
estoppel,  and  bound  the  laud  itself  in  the  hands  of  third  persons.  This 
decision  was  followed  in  Van  Rensselaer  v.  Kearney,  11  How.  297,  where 
it  was  decided,  that  whether  an  after-acquired  interest  will  pass  by  the 
estoppel  of  a  prior  conveyance,  depends  upon  the  meaning  of  the  deed  as 
manifested  by  its  language,  and  that  when  the  intention  is  to  convey  the 
land,  and  not  merely  the  interest  which  the  grantor  has  at  the  time,  an 
estoppel  will  arise  and  render  it  effectual.  Whether  the  object  in  view 
appears  from  the  covenants  or  recitals  of  the  deed,  will  make  no  difference, 
if  it  is  disclosed  with  sufficient  clearness ;  and  an  allegation  that  the 
grantor  has  or  agrees  to  convey  a  good  and  sufficient  title,  will  be 
equally  effectual  with  an  agreement  to  warrant  or  defend  the  posses- 
sion or  enjoyment  of  the  grantee.  And  the  language  held  by  Chan- 
cellor Walworth  in  Jackson  v.  Waldron,  13  Wend.  178,  189,  and  cited  aud 
approved  in  Fitzhugh  v.  Tyler,  9  B.  Mon.  559,  clearly  shows,  that  the  effect 
of  a  deed  depends  in  this,  as  in  other  particulars,  on  its  meaning  as  a 
whole.  Hence  any  covenant  which,  like  that  for  further  assurance  or 
quiet  enjoyment,  indicates  that  the  intention  was  to  convey  the  land  abso- 
lutely, and  not  merely  such  title  as  the  grantor  had,  will  be  as  effectual  as 
warranty  in  binding  an  after-acquired  interest  in  equity :  Smith  v.  Baker, 
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1  Y.  &  C.  Ch.  223 ;  and  under  the  view  taken  in  this  country  at  law : 
Chauvin  v.  Wagner,  18  Mo.  531,  553 ;  Bennett  v.  Walker,  23  111.  ^7  ; 
Robertson  v.  Wilson,  38  N.  H.  48.  And  although  an  estoppel  will  not 
grow  out  of  a  recital,  unless  it  is  direct  and  precise,  and  manifests  an 
intention  to  render  the  fact  set  forth  a  part  or  basis  of  the  conveyance  or 
agreement:  Pelletran  v.  Jackson,  7  Wend.  471;  13  Id.  200;  Hays  v. 
Askew,  5  Jon.  63,  ante ;  McComb  v.  Gilkey,  29  Miss.  146  ;  still  an  alle- 
gation that  the  grantor  has  the  particular  estate  or  interest  which  the 
deed  purports  to  convey,  will  not  only  preclude  him  and  his  heirs  denying 
what  he  has  thus  averred,  but  will  take  effect  on  any  title  to  the  land  which 
he  may  subsequently  acquire  and  transfer  it  to  the  grantee :  French  v. 
Spencer,  21  How.  228,  240.  This  view  is  sustained  by  many  of  the  earlier 
as  well  as  of  the  more  recent  decisions,  which  treat  the  estoppel  of  a  con- 
veyance as  founded  on  intention,  and  arising  whenever  the  instrument 
taken  as  a  whole,  shows  that  the  agreement  was  that  the  grantee  should 
have  a  good  title  and  not  merely  that  which  the  grantor  had  when  the 
deed  was  executed:  Nixon  v.  Carco,  28  Miss.  414,  426;  Van  Reusselaer  v. 
Kearney ;  French  v.  Spencer,  21  How.  228 ;  Wellborn  v.  Finley,  7  Jon. 
222;  Goodrich  v.  Bryant,  5  Sueed  325;  Jackson  v.  Bull,  1  Johns.  Cas. 
81 ;  Jackson  v.  Murray,  12  Johns.  204;  Jackson  v.  Stevens,  16  Id.  110; 
McGee  v.  Eastis,  5  Stew.  &  Port.  426 :  Griffith  v.  Huston,  7  J.  J.  Marsh. 
385;  Brown  v.  McCormick,  6  Watts  60;  Robertson  v.  Robertson,  9  Id.  32, 
43;  Reeder  v.  Craig,  3  McCord  411 ;  Clark  v.  Baker,  14  Cal.  612  ;  Far- 
mers' Bank  of  N.  C.-v.  Glenn,  68  N.  Ca,  35;  thus,  in  Phelps  v.  Kellogg, 
15  111.  131,  a  covenant  that  any  title  which  might  subsequently  be  acquired 
by  the  grantor,  should  enure  to  the  benefit  of  the  covenantee,  was  held  to 
bind  and  pass  a  subsequent  estate,  not  merely  between  the  parties,  but  as 
against  all  the  world.  And  in  Brundred  v.  Walker,  1  Beas.  140,  it  was 
said,  that  a  covenant  against  encumbrances  would  pass  a  title  by  estoppel 
which  had  been  acquired  by  the  covenantor  at  the  sale  of  the  premises 
under  the  foreclosure  of  a  mortgage  executed  prior  to  the  grant.  These 
decisions  differ  widely  from  the  doctrine  of  the  common  law  under  which 
a  conveyance  of  laud  in  which  the  grantor  has  a  mere  possibility,  and  a 
fortiori  of  laud  in  which  he  has  nothing,  is  inoperative  both  as  a  grant  and 
an  estoppel,  although  manifestly  designed  to  pass  the  estate  when  it  accrues, 
ante.  But  they  at  least  avoid  the  incongruity  of  holding  that  a  convey- 
ance which  fails  as  a  grant,  can  be  rendered  effectual  by  the  introduction 
of  a  warranty. 

Among  the  inconveniences  of  making  warranty  the  only  source  of  estop- 
pel in  conveyancing,  is,  that  it  compels  the  grantor  to  elect  between  making 
himself  responsible  in  damages  for  the  validity  of  the  title,  and  limiting 
the  operation  of  the  deed  to  such  estate  as  he  actually  has,  whereas,  his 
intention  may  well  be  to  pass  the  interest  which  may  devolve  upon  him  at 
some  future  period  as  an  executory  devisee,  contingent  remainder-man,  or 
expectant  heir,  without  guarantying  that  it  is  good,  or  that  there  is  not  a 
better  right  outstanding.  It  seems  accordingly  settled  in  Pennsylvania, 
that  a  conveyance  with  special  warranty  may  operate  to  pass  a  subse- 
quently-acquired estate,  although  the  grantor  has  nothing  at  the  time, 
while  it  has  been  held  in  other  instances  that  if  a  grant  without  covenants 
for  title  does  not  bind  the  laud,  it  will,  at  least,  preclude  the  grantor  from 
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recovering  in  opposition  to  his  deed :  see  Good  title  v.  Bailey,  Cow  p.  597 
And  the  authorities  will,  perhaps,  finally  establish  that  an  instrument  pur- 
porting to  convey  land  absolutely  and  without  qualification,  will  not  only 
estop  the  grantor  from  recovering  in  opposition  to  the  grant,  but  transfer 
any  estate  or  interest  that  he  may  subsequently  acquire,  whether  it  does  or 
does  not  contain  a  covenant  of  warranty  or  for  quiet  enjoyment  or  a  recital 
that  he  has  a  good  title  to  the  premises  :  Hassell  v.  Walker,  Jon.  N.  C.  Law 
270 ;  Henderson  v.  Hackney,  23  Ga.  383 ;  Brown  v.  McCormick,  6  Watts 
60;  McCall  v.  Coover,  4  W.  &  S.  151,  161;  Root  v.  Crock,  7  Penn.  St. 
380;  Nixon  v.  Carco,  28  Miss.  414,  426. 

When  the  estoppel  of  a  conveyance  binds  an  after-acquired  estate,  it  will 
extend  beyond  the  immediate  parties,  and  enure  in  favor  of  all  who  derive 
title  from  the  grantor  by  descent  or  purchase,  according  to  their  respective 
interests.  A  second  grantee  will  be,  therefore,  ordinarily,  entitled  to  claim 
the  benefit  of  the  estoppel,  and  enforce  it  against  the  original  grantor  in 
the  same  manner  as  the  first.  But  when  land  conveyed  by  A.  to  B.  with 
general  warranty,  and  subsequently  granted  by  B.  to  C.  with  warranty,  but 
subject  to  encumbrances,  was  sold  under  a  judgment  against  A.  and  bought 
in  by  him,  it  was  held,  that  the  title  thus  acquired  might  pass  to  B.,  but 
that  nothing  could  be  claimed  under  it  by  C.,  who  had  taken  subject  to 
the  judgment  on  which  the  execution  issued  :  Skinner  v.  Starner,  24  Penu. 
St.  123.  It  may,  notwithstanding,  be  thought  that  C.  had,  under  these 
circumstances,  an  equitable  right  to  redeem  the  land,  by  paying  the  amount 
of  the  judgment  into  court,  leaving  the  claim  of  A.  and  B.  to  the  money 
to  be  adjusted  between  themselves.  When  A.  conveys  to  B.  with  war- 
ranty, and  B.  quit-claims  to  C.,  a  title  subsequently  acquired  by  A.  does 
not  stop  in  B.  but  inures  to  the  benefit  of  C. :  Scoflms  v.  Grandstaff,  12 
Kas.  467  ;  McCarthy  v.  Mann,  19  Wall.  20.  The  estoppel  of  a  warranty 
being  intended  for  the  protection  of  the  parties,  should  be  so  moulded  as 
not  to  defeat  the  end  which  it  was  meant  to  secure.  Hence,  while  the 
purchase  of  an  outstanding  title  by  the  grantor,  which  he  is  ready  and 
willing  to  convey,  may  be  given  in  evidence,  to  mitigate  the  damages  in  an 
action  brought  on  the  covenants  for  title  by  a  grantee  who  has  not  been 
evicted :  Baxter  v.  Bradbury,  20  Me.  260 ;  Somes  v.  Skinner,  3  Pick. ;  it 
will  come  too  late  after  the  grantee  had  been  turned  out  of  possession,  un- 
less he  is  willing  to  forego  his  right  to  damages  and  accept  the  land  in 
satisfaction  :  Blanchard  v.  Ellis,  1  Gray  195.  And  when  a  man  who  has 
conveyed  land  with  warranty,  subsequently  acquires  a  title  to  it  as  a  trus- 
tee, the  warranty  will  not  be  allowed  to  operate  injuriously  to  the  equitable 
owner,  or  transfer  the  estate  by  estoppel :  Buckingham  v.  Hanna,  2  Ohio 
St.  551.  These  cases  show  that  whenever  there  is  a  sufficient  cause  why 
the  estoppel  should  not  arise,  it  will  be  kept  in  abeyance :  Pendleton  v. 
Richey,  32  Penn.  St.  58,  63  ;  and  may  well  inspire  a  doubt  as  to  the  sound- 
ness of  the  technical  reasoning  by  which  the  American  courts  have  been 
led  to  hold,  that  a  purchaser  who  buys  after  the  title  has  vested  of  record 
in  the  grantor,  shall  be  postponed  to  a  grantee  who  took  his  deed  before: 
Faircloth  v.  Jordan,  18  Ga.  350.  It  is  proper  to  add,  that  while  the  heir 
might  be  barred  at  common  law,  by  the  descent  of  a  warranty,  without 
assets:  Eshelman  v.  Hoke,  2  Yeates  509 ;  Jourdaii  v.  Jourdan,  9  S.  &  R. 
269 ;  Williams  v.  Flynu,  1  Ired.  509 ;  this  rule  is,  for  reasons  that  have 
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been  already  assigned,  inapplicable  to  conveyances  under  the  statute  of 
uses,  or  by  way  of  grant:  Doe  v.  Craig,  1  Busb.  169;  Rector  v.  Waugh, 
17  Mo.  13;  Dean  v.  Doe,  8  Ind.  475;  Jones  v.  Franklin,  30  Ark.  631  ; 
Russ  v.  Alpaugh,  118  Mass.  369;  ante,  see  vol.  i. ;  and  the  estoppel  of  a 
deed  containing  a  covenant  of  warranty,  or  for  quiet  enjoyment,  will  not 
be  binding  on  the  heirs  of  the  grantor,  unless  they  have  received  assets 
from  him  of  equal  or  greater  value,  by  descent  or  devise.  Hence,  when  a 
conveyance,  by  a  husband  and  wife,  of  the  wife's  land,  is  void  for  want  of 
a  proper  acknowledgment  as  to  her,  the  children  will  not  be  estopped  by 
the  warranty  of  the  husband  :  Chauvin  v.  Wagner,  18  Mo.  531. 

In  Frazer  v.  Hilliard,  2  Strob.  309,  the  court  were  of  opinion  that  the 
title  to  chattels  would,  like  that  to  land,  pass  on  its  subsequent  acquisition, 
by  the  estoppel  of  a  prior  sale.  But  in  Bryans  v.  Nix,  4  M.  &  W.  775, 
794,  Baron  Parke  inclined  to  think,  that  a  sale  of  that  which  the  vendor 
does  not  own,  will  be  invalid  against  a  purchaser  from  him  after  he  has 
acquired  a  title ;  and  was  clearly  of  opinion,  that  such  is  the  rule  where 
the  vendor,  instead  of  selling  a  specific  chattel,  agrees  to  furnish  goods  of 
a  particular  kind,  which  he  subsequently  buys,  and  assigns  to  a  third  per- 
son. It  has  been  repeatedly  held,  that  as  between  successive  purchasers  of 
the  same  thing,  the  better  right  will  be  in  him  who  first  obtains  possession. 
It  is  an  established  doctrine  that  "  the  law  doth  not  allow  of  grants,  except 
there  be  a  foundation  of  interest  in  the  grantor:"  ante,  vol.  i.  Bacon's 
Maxims,  Reg.  14;  Luim  v.  Thornton,  1  C.  B.  379;  Jones  v.  Richardson, 
10  Mete.  481 ;  Chesley  v.  Josselyn,  7  Gray  489 ;  3  Lead.  Gas.  Eq.  345,  3d 
Am.  ed. ;  which  cannot  be  evaded  by  construing  the  transaction  as  an 
estoppel. 

Estoppels  in  Pais. 

Estoppels  in  pais  were  formerly  confined  to  those  solemn  and  notorious 
acts  to  which  the  earlier  law  ascribed  the  power  of  transferring  or  extin- 
guishing the  right  to  land.  Thus  the  operation  of  a  feofftnent,  which  was 
the  only  means  of  conveying  an  estate  of  freehold  in  possession,  was  due 
to  the  livery  of  seisin,  and  not  to  the  deed,  which  only  served  to  perpetuate 
the  memory  of  the  transaction.  And  while  a  deed  was  the  appropriate 
mode  of  transferring  a  reversion,  still  the  grant  was  not  complete  without 
an  attornment,  which,  although  in  pais,  was  not  less  binding  on  the  tenant 
than  the  most  formal  admission  under  seal  or  of  record  :  Martin  v.  Ives, 
17  S.  &  R.  364;  Sparrow  v.  Kingman,  1  Corns.  242,  256.  "A  man,"  said 
Gibson,  C.  J.,  in  Martin  v.  Ives,  "  may  be  estopped  as  effectually  by  matter 
in  pais  as  by  matter  of  record.  Thus,  a  widow  who  has  received  a  dower 
shall  not  claim  land  settled  on  her  in  jointure  ;  and  a  party  may  be  estopped 
by  the  acceptance  of  rent,  or  by  entry,  or  by'  livery."  For,  under  these 
circumstances,  the  law  presumes  that  the  act  was  done  or  accepted  on  the 
faith  of  an  express  or  implied  agreement  that  its  validity  should  not  be 
disputed,  or  the  resulting  obligation  denied.  It  was  accordingly  held, 
in  Shattuck  v.  Gragg,  23  Pick.  88,  that  a  parol  assignment  of  dower,  which 
was  one  of  the  acts  in  pais  to  which  the  common  law  gave  the  power  of 
denning  or  creating  an  estate,  was  conclusive,  both  on  the  heir  and  widow. 
So  an  election  between  different  and  inconsistent  rights  is  equally  binding, 
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whether  made  in  pais  or  under  seal :  ante.  These  cases  rest  on  special  and 
well-defined  grounds,  and  what  a  man  says  or  does  will  not  ordinarily  pre- 
clude him  from  showing  the  truth,  or  asserting  any  right  that  he  may  pos- 
sess :  Heane  v.  Rogers,  9  B.  &  C.  577  ;  Collins  v.  Case,  23  Wis.  230.  An 
admission  against  interest  is  evidence,  which  though  strong  may  be  over- 
come by  proof:  Wallis  v.  Truesdell,  6  Pick.  457.  When,  however,  a  man 
changes  his  position  for  the  worse,  on  the  faith  of  a  declaration  calculated 
to  influence  his  conduct,  equity  will  intervene  to  cut  off  the  power  of 
retraction.  What  I  induce  my  neighbor  to  regard  as  true,  is  the  truth  as 
between  us,  if  he  has  been  misled  by  my  asseveration.  The  doctrine 
originated  in  chancery,  but  is  now  adopted  by  the  courts  of  law.  It  is 
accordingly  established  that  when  an  act  or  statement  cannot  be  withdrawn 
without  a  breach  of  faith  on  the  one  hand,  and  injury  on  the  other,  it  will 
rise  from  the  rank  of  evidence  to  that  of  an  estoppel,  and  bind  the  jury 
in  opposition  to  the  clearest  proof:  ante  ;  Stephens  v.  Baird,  9  Cow.  274  , 
Dewey  v.  Field,  4  Mete.  384  ;  Presbyterian  Congregation  v.  Williams,  9 
Wend.  147;  Pickard  v.  Sears,  6  A.  &  E.  469;  Gregg  v.  Wells,  10  Id.  90; 
Bushnell  v.  Church,  15  Conn.  419 ;  Brown  v.  Wheeler,  17  Id.  346  ;  Roe  v. 
Jerome,  18  Id.  138 ;  East  Haddam  Bank  v.  Shailor,  20  Id.  18 :  Cowles  v 
Bacon,  21  Id.  451  ;  Hicks  v.  Cram,  17  Vt.  449;  Howes  v.  Spicer,  23  Id. 
508  ;  Davis  v.  Bradley,  24  Id.  55 ;  Rangeley  v.  Spring,  21  Me.  130 ;  Bank 
of  Wilmington  v.  Woolston,  3  Harr.  90  ;  Ackla  v.  Ackla,  6  Penn.  St.  228  ; 
Bramble  v.  State,  41  Md.  435;  Faxton  v.  Faxon,  28  Mich.  159  ;  Turnip- 
seed  v.  Hudson,  50  Miss.  429  ;  Taylor  v.  Saugrain,  1  Mo.  App.  312  ;  Grant 
v.  Cropsey,  8  Neb.  205  ;  Johnson  v.  Byler,  38  Tex.  606  ;  Ins.  Co.  v.  Lyons, 
Id.  253 ;  Griffith  "y.  Wright,  6  Col.  248.  Such  estoppels  are  conse- 
quently fictions  designed  to  redress  injustice  and  prevent  fraud,  and  can 
never  be  employed  in  aid  of  a  fraudulent  purpose ;  Royce  v.  Watrous,  73 
N.  Y.  597.  It  is  because  the  allegation  was  knowingly  false  that  it  is  to 
be  taken  as  true.  This  constitutes  the  material  distinction  between  the 
common-law  doctrine  of  estoppel  and  that  which  has  grown  up  under  the 
influence  of  equity  in  modern  times  :  McAfferty  v.  Conover,  7  Ohio  St.  99 ; 
Taylor  v.  Ely,  25  Conn.  250.  Every  admission  under  seal  was  regarded  as 
an  estoppel  by  the  older  law,  although  not  contrary  to  good  faith,  or  inju- 
rious to  others ;  and  the  estoppel  in  pais  of  a  feoffment  stood  on  the  same 
footing  in  this  respect  as  that  of  a  sealed  instrument.  But,  in  order  to 
create  an  estoppel  in  pais,  or  equitable  estoppel  as  now  understood,  there 
must  be  "an  admission,  intended  to  influence  the  conduct  of  a  man  with 
whom  the  party  is  dealing,  and  actually  leading  him  into  a  line  of  conduct 
which  must  be  prejudicial  to  his  interest,  unless  the  party  estopped  be  cut 
off  from  the  power  of  retraction ;"  per  Cowen,  J.,  Dezell  v.  Odell,  3  Hill 
219.  Bronson,  J.,  remarked,  on  the  same  occasion,  that  to  constitute  an 
estoppel  in  pais  as  against  a  party,  there  must  be,  1st,  an  admission  incon- 
sistent with  the  evidence  which  he  has  proposed  to  give,  or  the  title  or 
claim  which  he  proposes  to  set  up ;  2d,  an  act  done  by  the  other  party 
upon  the  faith  of  such  admission  ;  3d,  an  injury  to  him,  by  allowing  the 
admission  to  be  disproved.  And  this  definition,  which  has  frequently  been 
adopted  or  approved :  Eldred  v.  Hazlett,  33  Peun.  St.  307  ;  Simons 
v.  Steele,  36  N.  H.  73  ;  Simpson  v.  Pearson,  31  Ind.  1  ;  Darrah  v.  Bryant. 
56  Peun.  St.  69  ;  McKinzie  v.  Stule,  18  Ohio  St.  38,  shows  that  the  chief 
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difference  between  equitable  and  legal  estoppels  is  that  the  presumption 
that  the  parties  acted  on  the  faith  of  the  recital  or  admission,  which  is 
drawn  conclusively  in  the  one  case  from  the  seal,  is  an  inference  of  fact  in 
the  other,  and  as  such  open  to  the  whole  range  of  proof.  In  Dezell  v. 
Odell,  where  the  defendant,  who  had  given  a  receipt  to  the  plaintiff  for 
certain  goods  levied  on  by  the  latter,  under  an  execution  against  a  third 
person,  and  subsequently  refused  to  give  them  up,  was  held  to  be  estopped 
from  proving  that  they  were  his  own  property.  Bronson,  J.,  dissented  from 
the  application  of  the  rule  to  the  case  in  hand,  upon  the  ground  that  it  did 
not  sufficiently  appear  that  the  receipt  for  the  goods,  though  coupled  with 
a  promise  of  redelivery,  amounted  to  an  acknowledgment  of  the  right  of 
the  officer  under  the  execution,  or  was  anything  more  than  an  arrangement 
to  promote  the  greater  convenience  of  the  parties.  A  similar  decision  was 
made  in  Stephens  v.  Baird,  9  Cow.  277,  where  the  defendant,  who  pointed 
out  certain  lumber  as  belonging  to  a  third  person,  and  stood  by  while  it 
was  sold  under  an  execution  against  the  latter,  was  not  allowed  to  contra- 
dict the  admission  by  proving  property  in  himself:  Amonett  v.  Young,  14 
La.  Ann.  175  ;  Smith  v.  Taylor,  Id.  663  ;  Col  well  v.  Brower,  75  111.  516  ; 
Sebright  v.  Moore,  33  Mich.  92.  The  same  principle  applies  in  every  instance 
where  an  unauthorized  sale  is  expressly  or  impliedly  sanctioned  by  the 
owner,  and  precludes  him  from  subsequently  setting  up  his  title  against  the 
purchaser:  Hatch  v.  Kimball,  16  Me.  146;  Rangeley  v.  Spring,  21  Id. 
137 ;  Pickard  v.  Sears,  6  A.  &  E.  469  ;  Hibbard  v.  Stewart,  1  Hilt.  207 ; 
Presbyterian  Congregation  v.  Williams,  9  Wend.  147  ;  Brooks  v.  Record, 
47  111.  30.  Accordingly,  a  husband  who  induces  a  third  person  to  buy 
chattels  belonging  to  his  wife,  by  declaring  the  title  under  which  they  are 
sold  to  be  good,  precludes  not  only  himself  but  her  from  disputing  the  title 
of  the  purchaser ;  it  being  a  general  if  not  invariable  rule  that  every  one 
who  could  bind  the  title  to  property  by  a  sale  may  do  so  by  an  estoppel : 
McCaa  v.  Woolf,  42  Ala.  389. 

The  rule  is  a  general  one,  and  will  apply  whenever  an  attempt  is  made 
to  assert  a  right  subsequently,  to  the  injury  of  others,  which  was  waived 
by  acquiescence  at  the  time :  Morris  Canal  Co.  v.  Lewis,  1  Beas.  323  ;  Luter 
v.  Rose,  20  Tex.  639  ;  Spears  v.  Walker,  1  Head.  166  ;  Hunt  v.  Coon,  9 
Ind.  537  ;  Patterson  v.  Hitchcock,  3  Col.  533 ;  Chapman  v.  Shephard,  39 
Conn.  419  ;  Keyser  v.  Simmons,  16  Fla.  268  ;  Steddard  v.  Lemmoud,  48 
Ga.  100  ;  Johnson  v.  Johnson,  52  Ga.  449 ;  Wickersham  v.  Alton,  77  111. 
620  :  Kiunear  v.  Mackey,  85  Id.  96  ;  Mayer  v.  Erhardt,  88  Id.  452  ;  Davis 
v.  Williams,  49  la.  83  ;  Slocum  v.  R.  R.  Co.,  57  Id.  675;  Alexander  v. 
Ellison,  79  Ky.  148  ;  Hinchley  v.  Greany,  118  Mass.  595  ;  Sweaney  v. 
Mallory,  62  Mo.  485  ;  Fremont  Ferry  &  Bridge  Co.  v.  Dodge  Co.,  6  Neb. 
18  ;  Holmes  v.  Steele,  28  N.  J.  Eq.  173  ;  Winsmith  v.  Winsmith,  15  S.  C. 
611.  In  Presbyterian  Congregation  v.  Williams,  9  Wend.  147,  a  tenant 
holding  under  a  lease,  conditioned  to  be  void  if  the  rent  was  behindhand, 
and  there  was  not  sufficient  property  liable  to  distress,  declared  in  reply  to 
a  question  from  the  landlord,  that  the  chattels  on  the  premises  did  not 
belong  to  him  ;  and  it  was  held  that  he  could  not  defeat  an  ejectment 
brought  to  enforce  the  forfeiture,  by  showing  that  the  goods  which  he  had 
falsely  represented  as  another's  were  his  own.  The  same  principle  pre- 
cludes a  man  who  induces  another  to  agree  to  a  reference  by  alleging  that 
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the  submission  embraces  all  his  demands,  from  subsequently  enforcing  a 
claim  which  is  not  laid  before  the  arbitrators :  Wyinan  v.  Perkins,  39  N. 
H.  218.  So  one  who  prevents  the  plaintiff  in  an  action  from  exacting  bail, 
by  an  assurance  that  he  has  already  entered  into  a  recognisance  for  the 
appearance  of  the  defendant,  cannot  rely  on  the  insufficiency  of  the  recog- 
nisance, as  a  defence  to  a  suit  brought  upon  it  for  the  debt  :  Hawley  v. 
Middlebrook,  28  Conn.  527.  In  like  manner,  an  insurer  is  estopped  from 
alleging  the  inaccuracy  of  a  survey  or  application  which  has  been  prepared 
by  himself  or  his  duly  authorized  agents,  as  a  reason  for  not  paying  the 
loss,  although  the  writing  is  signed  by  the  insured,  and  the  policy  condi- 
tioned to  be  void  if  the  premises  are  misdeecribed :  Plumb  v.  Mutual  Ins. 
Co.,  18  N.  Y.  392  ;  Insurance  Co.  v.  Stewart,  19  Penn.  St.  45  ;  Howard  Ins. 
Co.  v.  Bruner,  Id.  50  ;  Peck  v.  New  London  Ins.  Co.,  22  Conn.  575;  Malle- 
able Iron  Works  v.  Phoenix  Ins.  Co.,  25  Id.  465  ;  Harris  v.  Columbia  Mu. 
Ins.  Co.,  18  Ohio  116  ;  although  such  an  estoppel  will  not  arise  unless  the 
insured  acts  with  entire  good  faith,  and  in  the  full  belief  that  he  has  done 
all  that  is  required  by  the  insurer :  Smith  v.  Ins.  Co.,  24  Penn.  St.  320,  2 
Am.  Lead.  Cas.  912,  918,  5th  ed.,  ante,  vol.  i. ;  because,  when  both  parties 
know  the  truth  or  have  the  means  of  knowledge,  and  each  is  equally  in 
fault,  neither  can  have  any  equitable  claim  to  relief  against  the  other  : 
Commonwealth  v.  Moltz,  10  Penu.  St.  527,  531 ;  Crest  v.  Jack,  3  Watts 
238;  Farra  v.  Adams,  12  Bush  515;  Whitwell  v.  Winslow,  134  Mass. 
343;  McAuliffe  v.  Maun,  37  Mich.  539 ;  Plummer  v.  Mold,  22  Minn.  15  ; 
Bales  v.  Perry,  51  Mo.  449  ;  Brant  v.  Va.  Coal  Co.,  93  U.  S.  326  ;  and  it 
is  immaterial  that  means  were  taken  to  deceive,  if  no  one  is  actually  mis- 
led: Jewett  v.  Miller,  6  Seld.  402;  Larkin's  Appeal,  38  Penn.  St.  457 ; 
Eitel  v.  Bracken,  38  N.  Y.  Super.  Ct.  7.  The  estoppel  will  not  be  carried 
farther  than  is  requisite  to  prevent  one  party  from  being  injured  by  his 
reliance  upon  the  acts  or  declarations  of  the  other :  Miller  v.  Cresson,  5 
W.  &  S.  284  ;  Kinney  v.  Farnsworth,  17  Conn.  355 ;  Campbell  v.  Nicholl, 
33  N.  J.  L.  81 ;  Ryder  v.  Ins.  Co.,  52  Barb.  447.  Hence,  a  man  who 
obtains  the  possession  of  goods  through  an  express  or  implied  admission 
that  they  belong  to  another,  is  only  bound,  while  the  property  remains  in 
his  keeping,  and  may  after  returning  them  to  the  person  from  whom  they 
came,  bring  replevin  to  regain  what  he  has  thus  surrendered  :  Johns  v. 
Church,  12  Pick.  557.  This  is  one  instance  among  many  ;  and  it  is  a  gen- 
eral rule  that  equity  will  not  carry  the  estoppel  of  an  admission  farther 
than  is  requisite  to  indemnify  the  person  whom  it  misled :  ante,  Bocock  v. 
Pavey,  8  Ohio  St.  270,  271. 

A  man  who  gives  a  receipt  for  goods  as  belonging  to  the  defendant  in  an 
attachment,  may  ordinarily  prove  property  in  himself  in  a  suit  brought 
subsequently  by  the  plaintiff,  in  mitigation  of  damages,  although  not  in 
bar  of  the  action,  because  the  plaintiff  can  neither  be  benefited  by  the  pos- 
session of  the  goods,  nor  injured  by  their  loss,  unless  they  belong  to  the 
defendant :  Bursley  v.  Hamilton,  15  Pick.  40.  But  if  it  be  shown  that 
the  effect  of  his  act  or  declaration  was  to  prevent  the  seizure  of  other  pro- 
perty of  the  defendant  in  the  attachment,  he  will  be  estopped  from  proving 
title  in  himself,  either  in  mitigation  of  damages  or  in  bar :  Dewey  v. 
Field,  4  Mete.  384.  And,  although  a  statement  by  A.,  that  he  is  the  party 
liable  to  arrest  on  a  writ  issued  against  B.,  will  excuse  the  arrest,  it  will 
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not  authorize  his  detention  after  the  deceit  is  discovered,  nor  constitute  a 
defence  in  a  suit  where  that  is  the  cause  of  action :  Dunston  v.  Patersou,  2 
C.  B.  N.  S.  495.  For  a  like  reason,  an  equitable  estoppel  may  arise  in  one 
form  of  action  and  not  in  another,  although  growing  out  of  the  same  trans* 
action.  Thus,  where  two  neighboring  owners  of  real  estate  agree  upon  a 
boundary  line  between  their  farms,  and  proceed  to  cultivate  their  respec- 
tive shares,  each  will  be  estopped  from  maintaining  trespass,  but  not  eject- 
ment :  Dewey  v.  Bordwill,  9  Wend.  65.  And  while  a  man,  whose  goods 
are  sold  wrongfully  under  a  writ  against  another,  may  bid  at  the  sale  to 
prevent  a  sacrifice,  and  with  a  view  to  his  own  protection,  without  losing 
the  right  to  proceed  against  the  sheriff  or  constable  :  Heane  v.  Rogers,  9 
B.  &  C.  577 ;  he  will,  notwithstanding,  be  estopped  from  questioning  the 
title  of  the  purchaser. . 

It  results  from  what  has  been  said,  that  an  equitable  estoppel  will  not 
arise  without  proof  that  a  wrong  has  been  done  or  is  threatened  on  one 
side,  from  which  injury  will  result  on  the  other,  nor  unless  the  injury  is  so 
closely  connected  with  the  wrong,  that  it  might  and  ought  to  have  been 
foreseen  by  the  guilty  party :  Copeland  v.  Copeland,  28  Me.  525  ;  Abel  v. 
Fitch,  20  Conn.  90  ;  Whitaker  v.  Williams,  Id.  98  ;  Dyer  v.  Cady,  Id.  563  ; 
Martin  v.  Angell,  7  Barb.  407  ;  Peunell  v,  Hinmau,  Id.  644  ;  Truscott  v. 
Robinson,  4  Id.  495  ;  Paull  v.  Oliphant,  14  Penn.  St.  342 ;  Parker  v. 
Brown,  15  N.  H.  176;  Califf  v.  Hillhouse,  3  Minn.  311;  Lounsbury  v. 
Depew,  28  Barb.  44 ;  Decherd  v.  Blanton,  3  Sneed  373  ;  Crest  v.  Jack,  3 
Watts  238  ;  Commonwealth  v.  Moltz,  10  Penn.  St.  527  ;  Taylor  v.  Ely,  25 
Conn.  250.  A  statement,  innocent  in  itself  and  susceptible  of  being  with- 
drawn, cannot  be  rendered  binding  by  a  subsequent  event  which  could  not 
have  been  anticipated.  It  is  not  enough  that  the  person  who  is  alleged  to 
be  estopped,  said  what  was  untrue,  or  even  that  he  knew  it  to  be  false  ;  it 
must  also  appear  that  he  had  reason  to  believe  that  it  would  influence  the 
conduct  of  the  party  who  relies  on  the  estoppel :  White  v.  Langdon,  30 
Vt.  599 ;  Howard  v.  Hudson,  2  E.  &  B.  1 ;  Foster  v.  Mentor  Life  Assur- 
auce  Co.,  3  Id.  48;  Farist's  App.,  39  Conn.  153:  Starkweather  v.  Good- 
man, 48  Id.  101 ;  Needles  v.  Hanifran,  10  Brad.  303 ;  Cravens  v.  Kitts, 
64  Ind.  581 ;  Allum  v.  Perry,  68  Me.  232 ;  Swett  v.  Boyce,  134  Mass.  381 ; 
Durant  v.  Pratt,  55  Vt.  270 ;  Kingmau  v.  Graham,  51  Wis.  232  ;  Howe 
Machine  Co.  v.  Farrington,  82  N.  Y.  121. 

The  first  step  in  charging  any  one  with  the  ill  effects  of  a  false  impres- 
sion occasioned  by  his  words  or  acts,  is  to  show  that  he  was  aware  of  the 
result  to  which  it  would  lead  if  not  corrected  :  Hill  v.  Epley,  31  Penn. 
St.  331  ;  Nourse  v.  Nourse,  116  Mass.  101;  Jackson  v.  Allen,  120  Id. 
64;  Sutton  v.  Wood,  27  Minn.  362;  Davis  v.  Bowmar,  56  Miss.  671; 
Hartford  &  N.  Y.  Transportation  Co.  v.  The  Bank,  46  Conn.  574.  Hence, 
no  estoppel  can  grow  out  of  an  answer  to  a  question  put  incidentally,  with- 
out communicating  the  intention  of  the  person  who  asks  it,  to  be  guided 
by  the  reply :  Pierce  v.  Andrews,  6  Cush.  4 ;  Michigan  Paneling  Co.  v. 
Parsell,  38  Mich.  475 ;  because  under  these  circ-u instances,  there  is  no 
actual  or  constructive  fraud  :  Wakefield  v.  Grossman,  25  Vt.  298  ;  Mackay 
v.  Holland,  4  Mete.  69,  75  ;  Pierce  v.  Andrews,  6  Cush.  4.  In  like  man- 
ner the  assent  of  a  debtor  to  the  assignment  of  a  debt  and  of  the  mortgage  bv 
which  it  is  secured,  to  a  third  person,  will  not  preclude  him  from  pleading 
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his  discharge  as  a  bankrupt,  in  bar  of  a  suit  subsequently  brought  for  the 
use  of  the  assignee,  unless  he  was  aware  that  the  assignment  was  accepted 
in  reliance  on  his  personal  credit,  as  well  as  on  the  lien  of  the  mortgage : 
Cambridge  Institution  v.  Littlefield,  6  Cush.  210.  It  follows,  for  a  like 
reason,  that  the  entry  or  endorsement  of  a  part  payment  in  the  handwrit- 
ing of  the  debtor,  on  a  note  or  bond,  will  not  debar  him  from  disputing  the 
obligation  of  the  debt,  in  a  suit  brought  for  the  use  of  a  third  person,  who 
has  bought  in  reliance  on  this  evidence  of  its  validity,  because  he  cannot 
justly  be  charged  with  wrong  or  even  negligence,  and  should  not  be  held 
responsible  for  a  result  which  he  could  not  well  have  anticipated : 
Lounsbury  v.  Depew,  28  Barb.  44.  Equitable  estoppels  are,  in  a  great 
degree,  designed  to  obviate  circuity  of  action,  by  preventing  injuries  for 
which  redress  might  be  sought  by  suit,  and  will  not,  therefore,  arise  unless 
the  evidence  discloses  some  default  or  fraud,  for  which  compensation  might 
be  given  in  equity  or  at  law :  see  Jackson  v.  Waldron,  13  Wend.  178,  208, 
ante. 

It  is  also  plain  that  the  wrong  must  be  coupled  with  injury,  and  with 
injury  which  is  the  legal  result  of  the  wrong :  Casey  v.  Inloes,  1  Gill  439 ; 
Train  v.  Keiffer,  31  Ala.  136;  Newman  v.  Edwards,  34  Penn.  St.  32; 
Forsyth  v.  Day,  46  Me.  176,  197 ;  Cummings  v.  Cummiugs,  43  Id.  192 ; 
McCall  v.  Powell,  64  Ala.  254 ;  Fawcett  v.  New  Haven  Organ  Co.,  47 
Conn.  224  ;  Healey  v.  New  Haven,  Id.  305 ;  Drake  v.  Bush,  57  Ga. 
180;  Sims  v.  Dorsey,  61  Id.  488;  Straus  v.  Miuzesheimer,  78  111.  492; 
Alliance  Ins.  Co.  v.  McKnight,  97  111.  80  ;  Reagan  v.  Hadley,  57  Ind. 
509  ;  Stringer  v.  Life  Ins.  Co.,  82  Id.  100 ;  Palmer  v.  Meiuers,  17  Kas. 
478  ;  Burdickv.  Michael,  32  Mich.  246  ;  De  Mill  v.  Moffatt,  49  Id.  125; 
McAbe  v.  Thompson,  27  Minn.  134  ;  O'Mulcahy  v.  Holley,  28  Id.  31  ; 
State  v.  Laies,  52  Mo.  396  ;  Spurlock  v.  Sproule,  72  Id.  503 ;  Ins.  Co.  v. 
Norris,  31  N.  J.  Eq.  583 ;  Organ  v.  Stewart,  60  N.  Y.  413  ;  Andrews  v. 
Life  Ins.  Co.,  92  Id.  596  ;  Wright's  App.,  39  Leg.  Int.  170  ;  Bull  v. 
Rowe,  13  S.  Ca.  355  ;  Watson  v.  Hewitt,  45  Tex.  472  ;  McDow  v.  Rabb, 
56  Id.  154;  Wheelock  v.  Hard  wick,  48  Vt.  19;  Boyntou  v.  Braley,  54 
Id.  92;  Bullene  v.  Garrison,  1  Wash.  Ter.  (N.  S.)  587;  Ketchum  v. 
Duncan,  96  U.  S.  659  ;  Morgan  ?;.  R.  R.  Co.,  Id.  716  ;  for  where  the 
public  is  not  a  party,  and  the  suit  is  purely  private,  courts  of  justice  sit 
for  the  purpose  of  awarding  redress  and  compensation,  and  not  for  that  of 
inflicting  punishment.  Hence,  nothing  is  better  settled,  than  that  an 
estoppel  will  not  grow  out  of  a  mere  falsehood,  however  flagrant,  unless  its 
results  are  such  as  to  render  the  intervention  of  the  law  necessary,  to  pre- 
vent some  one  who  has  been  misled  by  it  from  suffering  on  the  one  hand, 
or  the  guilty  party  from  gaining  an  undue  advantage  on  the  other:  Hoi- 
den  v.  Torrey,  31  Vt.  690 ;  Cole  v.  Bolard,  22  Penn.  St.  431.  «  Estoppels 
in  pais,"  said  Lewis,  J.,  in  Sitting's  Appeal,  17  Peun.  St.  211,  "are  well 
founded,  when  confined  to  the  legitimate  purpose  of  preventing  one  man 
from  being  injured  by  the  acts  or  misrepresentations  of  another.  When 
no  injury  results  from  a  misrepresentation,  its  discussion  belongs  to  the 
forum  of  morals,  and  not  the  judicial  tribunals."  A  defendant  whose 
goods  are  sold  under  an  execution  which  is  subsequently  set  aside,  may 
maintain  trespass  against  the  purchaser,  although  he  stated  at  the  sale  that 
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they  were  not  his,  because  such  a  declaration  may  deter  buyers,  but  can 
have  no  effect  in  inducing  them  to  bid  :  Wallis  v.  Truesdell,  6  Pick.  457. 

It  has  been  said  that  an  estoppel  should  not  be  permitted  to  work  a  posi- 
tive gain,  its  whole  object  being  to  protect  from  loss :  Townseud  Savings 
.bank  v.  Todd,  47  Conn.  219;  and  that  if  one  can  be  put  back  into  his 
former  condition,  or  if  pecuniary  damages  are  adequate,  an  estoppel  will 
not  be  allowed :  East  v.  Dolihite,  72  N.  Ca.  562.  It  has  been  held  that 
the  expense  of  bringing  an  action  is  not  sufficient  damage,  else  every 
admission  of  indebtedness  ought  to  be  conclusive  and  the  plaintiff  could 
plead  in  the  first  instance,  not  the  debt,  but  an  admission  of  defendant : 
Warder  v.  Baker,  54  Wis.  49.  It  is,  moreover,  necessary  that  the  connec- 
tion between  the  wrong  and  the  injury  should  be  direct  and  apparent,  and 
such  as  to  leave  no  reasonable  doubt  that  the  former  is  the  efficient  cause 
of  the  latter.  For  as  the  effect  of  an  estoppel  is  to  prevent  the  assertion  of 
rights  which  are  unquestionably  valid,  or  preclude  a  defence  which  would 
otherwise  be  good,  justice  requires  that  it  should  not  be  enforced,  unless  sub- 
stantiated in  every  material  particular:  Carpenter  v.  Stilwell,  12  Barb. 
128.  In  order  therefore  to  raise  an  express  or  implied  admission  by  one 
party,  from  the  rank  of  evidence  to  that  of  an  estoppel,  it  must  not  only 
be  shown  that  its  retraction  will  be  injurious,  but  that  the  injury  results 
from  a  course  of  action  induced  by  the  admission :  McCune  v.  McMichael, 
29  Ga.  312 ;  Eldred  v.  Hazlett,  33  Penn.  St.  307  ;  Catlin  v.  Grote,  4  E.  D. 
S.  296 ;  Woolen  v.  Edson,  35  Vt.  215 ;  White  v.  Langdon,  30  Id.  599 ; 
Carpenter  v.  Stilwell,  1  Kern.  61  ;  Cambridge  Savings  Institution  v.  Little- 
field,  6  Cush.  210  ;  Bank  v.  Clark,  28  Vt.  325 ;  Forsyth  v.  Day,  46  Me. 
176,  197 ;  Reeves  v.  Matthews,  17  Ga.  449  ;  Reynolds  v.  Lounsbury,  6 
Hill  334.  Thus,  in  Reynolds  v.  Lounsbury,  the  plaintiff,  in  an  action  of 
replevin  brought  for  a  mare,  which  had  been  levied  on  by  the  defendant, 
under  an  execution  against  a  third  person,  was  permitted  to  show  that  the 
latter  had  no  title,  although  he  had  declared  some  months  previously  that 
the  mare  was  the  common  property  of  both.  The  court  said,  that  if  this 
statement  had  been  made  at  the  time  of  the  levy,  it  would  have  been  con- 
clusive ;  but  that  as  it  occurred  in  the  course  of  another  transaction,  it  was 
to  be  regarded  in  the  light  of  an  ordinary  admission,  and  was  consequently 
open  to  explanation  or  contradiction.  Whatever,  therefore,  the  degree  of 
moral  wrong  on  ooe  side,  and  of  loss  on  the  other,  there  will  be  no  estop- 
pel, unless  the  loss  is  the  direct  and  natural  result  of  the  wrong:  Taylor  v. 
Zepp,  14  Mo.  482 ;  Alexander  v.  Walter,  8  Gill  239 ;  nor  unless  it  is 
clearly  apparent  that  the  injurious  influence  exercised  by  the  acts  and 
declarations  which  constitute  the  estoppel,  if  not  intended,  might  at  least 
have  been  foreseen  :  Morton  v.  Hodgdon,  32  Me.  137  ;  Otis  v.  Sill,  8  Barb. 
102;  Ryerss  v.  Farwell,  9  Id.  615;  Cartwright  v.  Gardner,  5  Cush.  273; 
Pond  v.  Hine,  21  Conn.  519 ;  Cambridge  Institution  v.  Littlefield,  6  Cush. 
210;  Watkins  v.  Peck,  13  N.  H.  360;  Pounds  v.  Richards,  21  Ala.  424; 
Jones  v.  Cowles,  26  Id.  612;  Carter  v.  Darby,  15  Id.  696;  Hunley  v. 
Huuley,  Id.  91 ;  White  v.  Langdon,  30  Vt.  599 ;  Love  v.  Barber,  17  Tex. 
312;  Taylor  v.  Ely,  25  Conn.  250,  264.  A  man  will  not  be  bound 
by  his  response  to  a  question  asked  without  disclosing  the  object,  and 
which  he  may  reasonably  deem  frivolous  or  impertinent :  Pierce  v.  Andrews, 
6  Cush.  4;  Hackett  v.  Callendar,  32  Vt.  97  ;  Allum  v.  Perry,  68  Me.  232; 
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nor  unless  he  has  notice  that  the  person  by  whom  it  is  put  means  to  shape 
his  course  by  the  reply. 

Thus  it  was  held,  in  Freeman  v.  Cooke,  2  Exch.  653,  that  a  representa- 
tion by  the  defendant  in  an  execution,  that  the  goods  seized  by  the  sheriff 
were  the  property  of  his  brother,  did  not  preclude  him  from  proving  that 
they  were  really  his  own,  although  the  sheriff  went  on  to  sell  them  under  a 
writ  against  the  brother,  of  the  existence  of  which  the  defendant  was  igno- 
rant, because  the  circumstances  of  the  case,  taken  as  a  whole,  were  such  as 
to  show  that  the  representation  was  not  meant  to  bring  about  the  sale,  and 
that  the  sale  was  not  the  result  of  the  representation.  This  case  was  fol- 
lowed in  Howard  v.  Hudson,  2  E.  &  B.  1 ;  where  the  court  said,  that  to 
give  rise  to  an  equitable  estoppel,  there  must  be  a  wilful  misrepresentation 
by  one  party,  made  with  an  intention  that  it  should  be  acted  upon  by  the 
other.  The  language  thus  held  should,  however,  be  taken  with  the  quali- 
fication attached  to  it  in  Freeman  v.  Cook,  that  when  acts  or  statements 
are  of  a  nature  to  be  injurious,  it  may  be  presumed  that  the  result  was 
intended  or  foreseen :  Preston  v.  Mann,  25  Conn.  118 ;  Bocock  v.  Pavey,  8 
Ohio  St.  270,  281  ;  Simons  v.  Steele,  36  N.  H.  73 ;  Hendricks  v.  Kelley, 
64  Ala.  388 ;  Tiffany  v.  Anderson,  55  la.  405 ;  Peake  v.  Thomas,  39  Mich. 
584  ;  Beebe  v.  Wilkinson,  30  Minn.  548  ;  Rosenthal  v.  Mahugh,  33  Ohio 
St.  155  ;  Harrison  v.  Boring,  44  Tex.  256  ;  and  the  rule  would  seem  to 
have  been  better  stated  in  Patterson  v.  Lytle,  11  Penn.  St.  53;  where  it 
was  said  that  no  one  should  be  precluded  from  alleging  the  truth,  unless  his 
false  assertions,  or  equally  culpable  silence,  have  been  the  inducement  to  a 
course  of  action  which  would  result  in  a  loss,  if  he  were  permitted  to 
change  his  position,  and  enforce  the  right  which  he  has  expressly  or  vir- 
tually waived.  When  language  admits  of  two  interpretations,  the  material 
question  is  not  so  much  as  to  the  sense  in  which  it  was  used,  as  what  mean- 
ing it  was  calculated  to  convey  ;  and  a  man  who  answers  a  business  inquiry 
in  words  that  would  naturally  be  understood  as  an  unqualified  affirmation 
of  the  solvency  of  another  or  his  own  liability,  should  not  be  allowed  to 
allege  that  he  intended  them  as  a  mere  expression  of  belief  or  opinion : 
Simons  v.  Steele,  36  N.  H.  73  ;  Wheeltou  v.  Hardisty,  8  E.  &  B.  232,  284 ; 
Forsyth  v.  Day,  46  Me.  176 ;  ante. 

It  is  evident  from  what  has  been  said,  that  a  declaration  made  to  one 
man,  can  rarely  operate  as  an  estoppel  in  favor  of  another,  not  only  because 
what  is  learnt  merely  through  report,  seldom  has  much  influence  on  con- 
duct, but  because  it  would  be  unjust  in  most  cases  to  carry^the  responsibil- 
ity arising  from  a  statement  further  than  the  person  to  whom  it  is  addressed, 
or  render  the  person  who  makes  it  answerable  for  every  act  that  may 
be  built  upon  it  by  strangers :  Pennall  v.  Hinmann,  7  Barb.  644 ;  Alex- 
ander v.  Walter,  8  Gill  239  ;  Heane  v.  Rogers,  9  B.  &  C.  577  ;  Starr  v. 
Yourtee,  17  Md.  341,  347  ;  Behn  v.  Kemble,  7  C.  B.  N.  S.  260;  Miller  v. 
Cresson,  5  W.  &  S.  284  ;  Catlin  v.  Grote,  4  E.  D.  S.  296 ;  Lawrence  v. 
Brown.  1  Seld.  394.  In  Kinney  v.  Whiton,  44  Conn.  262,  an  estoppel  was 
not  allowed  in  favor  of  one  who  overheard  the  declaration :  one  who  has 
asserted  what  is  false  has  a  right  to  take  it  back  before  it  is  acted  on,  but 
he  need  not  hunt  up  the  bystanders.  And  in  Eldred  v.  Hazlett,  33  Penn. 
St.  307,  a  letter  written  to  an  assignee  of  a  bond  acknowledging  that  it 
was  justly  due,  was  held  not  to  be  an  estoppel  in  a  suit  brought  for  the 
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benefit  of  a  third  person,  by  whom  the  bond  was  subsequently  purchased, 
because  there  was  no  evidence  that  the  latter  saw  the  letter,  or  was  influ- 
enced by  it  in  buying.  When,  however,  a  declaration  or  admission  is  so 
general  in  its  terms,  or  made  under  such  circumstances  as  to  indicate  that 
it  was  intended  to  reach  and  influence  third  persons,  or  the  community  at 
large,  the  estoppel  will  be  carried  sufficiently  far  to  protect  every  one  who 
may  be  presumed  to  have  acted  upon  or  been  governed  by  it :  Mitchell  v. 
Reed,  9  Cal.  204  ;  Hostler  v.  Hays,  3  Id.  302  ;  Lewis  v.  Carstairs,  6  Whart. 
207  ;  5  W.  &  S.  205  ;  Croraford  Railway  Company  v.  Lacey,  3  Y.  &  Jerv. 
80 ;  Graff  v.  Pittsburgh  &  Steubenville  Railroad  Co.,  31  Penn.  St.  489  ; 
White  Mountain  Bank  v.  West,  46  Me.  15  ;  Quirk  v.  Thomas,  6  Mich.  76 ; 
Graff  v.  Railroad,  31  Peun.  St.  489,  497.  If,  as  the  weight  of  authority 
seems  to  be,  a  bond  signed  and  sealed  in  blank,  or  with  blanks  left  in  a 
material  part,  is  not  valid,  as  between  the  parties :  ante,  vol.  i. ;  Hibble- 
white  v.  McMorine,  6  M.  &  W.  200  ;  it  may  yet  be  binding  in  favor  of  a 
third  person,  who  gives  value  after  the  check  has  been  filled,  and  in  ignor- 
ance of  the  original  defect :  Van  Duzer  v.  Howe,  21  N.  Y.  531 ;  see  Ex 
parte  Swan,  7  C.  B.  N.  S.  400,  443,  446  ;  United  States  v.  Nelson,  2  Brock. 
64  ;  Byers  v.  McClanahan,  6  Gill  &  J.  250 ;  McKee  v.  Hicks,  2  Dev.  379  ; 
Ayers  v.  Harness,  1  Ohio  368 ;  Kortwright  v.  Com.  Bank  of  Buffalo,  20 
Wend.  91,  22  Id.  348  ;  Emmous  v.  Meeker,  55  Ind.  321  ;  Kellogg  v.  Cur- 
tis, 65  Me.  59  ;  Pence  v.  Arbuckle,  22  Minn.  417  ;  Ross  v.  Doland,  29  Ohio 
St.  473  ;  Ragsdale  v.  Robinson,  48  Tex.  379. 

In  Waters's  Appeal,  35  Penu.  St.  523,  a  recital  in  a  conveyance  that  a 
judgment  given  for  the  price  had  been  paid,  was  held  to  preclude  the 
grantor  from  setting  it  up  against  subsequent  judgment  creditors,  who, 
though  not  technically  privies,  might  have  refrained  from  trusting  the 
grantee,  if  they  had  known  that  the  judgment  was  still  in  force.  In  like 
manner,  an  alley  which  has  been  treated  during  a  series  of  years  as  the 
common  property  of  the  owners  of  the  adjacent  houses,  cannot  be  closed 
by  one  of  the  owners,  against  a  purchaser  who  buys  from  another,  in  the 
belief  that  the  apparent  right  is  real :  Lewis  v.  Carstairs,  6  Whart.  193  ;  5 
W.  &  S.  205.  And  this  case  tends,  with  those  of  Ackla  v.  Ackla,  6  Penn. 
St.  228,  233,  and  Graff  v.  Railroad,  to  show  that  the  courts  will  go  very 
far  in  presuming  that  acts  and  declarations  calculated  to  influence  third 
persons,  did,  in  fact,  reach  their  ears,  and  were  instrumental  in  inducing 
them  to  buy.  "  Here,"  said  Bell,  J.,  in  Ackla  v.  Ackla,  "are  boua  fide 
purchasers,  and,  if  it  appear  that  by  deceptive  acts  of  acquiesence  in  the 
will  of  her  husband,  the  plaintiff  may  have  given  them  reason  to  confide 
that  its  provisions  would  not  be  disturbed,  she  will  be  estopped,  although 
it  cannot  be  shown  that  the  purchasers  acted  on  this  confidence."  This  is 
peculiarly  true  of  those  statements,  which,  like  a  letter  of  credit  or  pro- 
spectus of  an  insurance  company  are  addressed  to  all  the  world  :  see  Thames 
Tunnel  Co.  v.  Sheldon,  6  B.  &  C.  341  ;  Graff  v.  Railroad,  31  Penn.  St. 
489,  497  ;  and  in  Wood  v.  Dwarris,  11  Exch.  493,  the  defendants,  who  had 
advertised  that  they  would  not  refuse  the  payment  of  a  loss,  on  any  ground 
short  of  fraud,  were  held  to  be  precluded  from  taking  advantage  of  a  fail- 
ure to  comply  with  the  requisitions  of  the  policy  which  was  merely  negli- 
gent. In  Wheelton  v.  Hardisty,  8  E.  &  B.  232,  278,  the  publication  of 
a  prospectus  by  the  insurers,  was  said  not  to  be  enough  to  warrant  the 
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inference  that  it  was  seen  and  acted  on  by  the  insured  ;  but  this  judgment 
was  subsequently  reversed  on  other  grounds  by  the  Exchequer  Chamber  : 
ante. 

In  Calhoun  v.  Richardson,  30  Conn.  210,  a  certificate  filed  in  the  Comp- 
troller's office  of  New  York  (in  pursuance  of  the  requirements  of  a  statute), 
that  certain  bonds  were  among  the  assets  of  an  Insurance  Company,  which 
had  been  signed  by  the  defendant  as  one  of  the  Directors  of  the  corpora- 
tion, was  held  to  preclude  him  from  showing  that  the  bonds  belonged  to 
him,  in  a  suit  brought  by  the  plaintiff  as  an  assignee  for  the  benefit  of 
creditors,  whose  demands  were  for  the  greater  part  anterior  to  the  filing 
of  the  certificate,  and  could  not  have  been  contracted  on  the  faith  of  what 
it  contained.  Here  the  solemnity  and  notoriety  of  the  act  were  held  to 
render  it  conclusive,  whether  it  did  or  did  not  influence  the  conduct  of  the 
parties  for  whose  use  the  suit  was  brought.  When,  however,  a  similar 
question  arose  in  McAleer  v.  McMurray,  58  Penu.  St.  126,  the  court  arrived 
at  a  different  conclusion  from  the  same  premises.  The  action  was  on  the 
case  against  the  directors  of  an  Oil  Company  for  a  misrepresentation,  by 
which  the  plaintiff  had  been  induced  to  purchase  the  stock  at  a  price  much 
above  its  value;  and  it  was  held  that  a  certificate  containing  a  false  alle- 
gation that  the  capital  had  been  paid  in  full,  could  not  be  submitted  to 
the  jury  as  evidence  that  the  plaintiff  was  influenced  by  the  allegation  in 
buying,  and  that  in  default  of  other  proof  on  this  head,  the  judgment 
must  fail.  These  cases  are  not  necessarily  at  variance,  because  the  directors 
of  a  corporation  may  be  under  an  obligation  to  account  to  the  body  corpo- 
rate, and  those  claiming  under  it,  for  the  whole  amount  of  the  capital  as 
officially  announced,  without  being  liable  consequentially  in  damages  to  a 
purchaser,  who  does  not  show  that  he  was  misled  :  see  Simons  v.  Oil  Co., 
61  Penn.  St.  202.1 

1  The  question  whether  representations,  made  publicly  or  through  the  press,  are  evi- 
dence for  or  against  persons  whom  they  are  not  proved  to  have  reached,  is  one  of  some 
difficulty,  depending  on  the  purpose  for  which  the  evidence  is  given.  A  partner  ca»inot 
rely  on  an  advertisement  in  the  newspapers  as  notice  of  a  dissolution  of  the  partnership 
to  a  customer  of  the  firm,  nor  will  such  an  advertisement  be  evidence  of  notice  in  an 
action  brought  by  a  third  person  upon  a  bill  or  note,  and  resisted  upon  the  ground  of 
fraud.  Beltzhoover  v.  Blackstock,  3  Watts  26,  ante.  But  while  a  man  who  seeks  to 
defeat  th6  right  of  another  must  make  out  his  case  with  the  certainty  of  proof,  less  may 
suffice  to  fasten  a  liability  on  himself.  When  a  reward  is  offered,  publicly,  for  the  reco- 
very of  a  lost  or  stolen  chattel,  the  plaintiff  need  not  prove  that  he  read  or  knew  of  the 
advertisement,  although  if  he  were  to  admit  that  he  did  not,  and  acted  without  a  view  to 
the  reward,  he  would  probably  fail  as  being  a  mere  volunteer.  It  has  been  said  that  the 
promise  operates  as  a  request,  but  a  request  which  does  not  reach  the  person  to  whom  it  is 
addressed,  is  equally  inoperative  with  a  promise  ;  and,  moreover,  if  the  promise  were 
merely  a  request,  the  plaintiff  would  not  be  entitled  to  the  reward  as  such,  and  could  only 
demand  and  recover  what  the  service  was  reasonably  worth.  In  like  manner,  express  and 
repeated  declarations,  that  a  man  is  a  partner,  may  be  rebutted  by  proof  that  the}'  were 
due  to  indiscretion  or  mistake,  and  that  no  such  partnership  existed.  But  if  a  mar,  ^vere 
to  advertise  himself  as  a  partner,  and  allow  his  name  to  be  used  as  such  on  a  sign  a."  the 
place  of  business  of  the  firm,  he  would  be  bound  to  every  one  who  gave  them  cretu  in 
ignorance  of  the  real  state  of  the  case  ;  and  it  would  not,  as  I  suppose,  be  requisite  for 
the  plaintiff  to  prove  that  he  read  the  newspaper  or  saw  the  sign,  because  even  if  be  did 
not,  the  impression,  produced  indirectly  on  the  public  mind,  would  be  presumed  to  have 
reached  and  influenced  him,  ante.  And  for  a  similar  and  stronger  reason,  a  false  or 
fraudulent  statement,  made  publicly,  with  reference  to  a  corporation,  by  those  intrusted 
with  the  management  of  its  affairs,  may  justly  be  supposed  to  be  an  element  in  that  public 
or  general  estimate  known  as  market  value,  which  necessarily  controls  individual  buyers, 
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The  authorities  which  have  been  cited  establish  that  the  doctrine  which 
we  have  been  considering  arises  for  the  prevention  of  wrong  and  redress 
of  injury:  Hill  v.  Epley,  31  Penu.  St.  331;  Edmondson  v.  Montague,  14 
Ala.  370 ;  and  will  not  be  carried  further  than  is  necessary  to  answer  the 
purpose  for  which  it  was  created.  This  marks  the  difference  between 
legal  and  equitable  estoppel ;  for  that  known  to  the  earlier  common  law 
took  effect  in  all  cases,  when  once  called  into  being,  without  regard  to  the 
consequences  which  would  result  from  its  application,  and  produced  an 
inflexible  barrier,  which  was  incapable  of  yielding  to  circumstances : 
McAfferty  v.  Conover,  7  Ohio  St.  99,  105.  The  distinction  appears  in  the 
application  of  the  doctrine  to  obligations  under  seal  for  the  payment  of 
money.  There  is,  probably,  no  State  in  the  Union  at  the  present  day, 
where  the  estoppel  attached  by  the  common  law  to  sealed  instruments,  has 
not  been  so  far  destroyed  or  modified  by  statute  or  custom,  as  to  permit 
fraud  or  failure  of  consideration  to  be  pleaded  or  given  in  evidence  as  a 
defence  to  a  suit  brought  upon  a  specialty.  But  the  modern  decisions  have 
also  established,  that  the  purchase  of  such  an  instrument  by  a  third  per- 
son, in  consequence  of  a  statement  by  the  covenantor  or  obligor  that  he  is 

even  when  they  are  not  acquainted  with  the  sources  whence  it  is  derived.  A.,  who  desires 
to  buy,  has  not  seen  the  advertisement,  but  B.  has,  and  advises  A.,  or  asks  a  higher  price 
accordingly.  It  is  a  well-settled  principle  that  when  a  wrong  is  done,  and  an  injury  fol- 
lows that  would  naturally  result  from  the  wrong,  the  presumption  shall,  if  circumstances 
do  not  admit  of  proof,  be  against  the  wrongdoer.  This  is  true  even  when  the  injury  is 
accidental,  as  in  Allen  v.  Willard,  57  Penn.  St.  374,  where  the  jury  were  allowed  to  pre- 
sume that  a  man  found  dead  in  an  unguarded  excavation  near  the  public  highway,  had 
fallen  in  without  any  fault  on  his  part,  notwithstanding  the  argument  that  the  defendants 
ought  not,  in  the  absence  of  proof,  to  be  held  answerable  for  an  injury  that  might  have 
been  due  to  his  negligence,  or  a  crime  committed  by  third  persons.  And  it  applies  a  for- 
tiori when  the  intention  is  to  produce  the  injurious  result  which  ensues. 

The  only  conceivable  motive  for  a  misrepresentation  through  the  newspapers  is  to  de- 
ceive individuals,  and  if  they  subsequently  pursue  the  course  which  it  indicates,  it  may 
fairly  be  presumed  to  have  influenced  their  conduct,  at  all  events  when  the  person  by  whom 
it  was  inserted  receives  and  profits  by  the  fruits  of  their  error.  Such  evidence  is  not 
necessarily  conclusive,  having  at  the  most  no  more  weight  than  if  the  statement  were  made 
orally  to  the  plaintiff,  when  it  would  be  for  the  jury  or  a  chancellor  to  say  whether  he  was 
really  deceived,  and  on  a  point  sufficiently  material  to  entitle  him  to  redress.  But  this  is 
a  different  question  from  that  which  I  have  been  considering. 

The  point  has  not,  so  far  as  I  am  aware,  been  expressly  decided  in  England  or  the 
United  States,  but  the  tendency  of  the  cases  is,  that  an  act  or  declaration  may  be  binding 
in  favor  of  a  third  person,  without  other  proof  that  he  knew,  or  was  influenced  by  it,  than 
that  derived  from  its  own  nature  and  the  circumstances  under  which  it  occurred.  Watson 
r.  Earl  of  Charlemont,  12  Q.  B.  856,  863  ;  Railway  Company  v.  Lacey,  3  Y.  &  J.  80  ; 
Graff  v.  Railroad,  31  Pcnn.  St.  489  ;  Ackln  v.  Ackla,  6  Id.  228. 

A  man  cannot  take  advantage  of  a  representation  addressed  to  others  and  not  designed 
to  reach  or  influence  him,  but  a  representation  addressed  publicly  through  the  press  to  all 
the  world  is,  in  effect,  made  to  every  one  interested  in  the  subject-matter  to  which  it  re- 
lates, and  the  party  should  be  held  to  the  same  measure  of  accountability  as  if  he  had 
spoken  or  written  to  the  persons  whom  he  wished  to  deceive.  Wontner  v.  Sharp,  4  C.  B. 
404,  442  ;  Bedford  v.  Bagshaw,  4  H.  &  N.  538,  548  ;  Gerhard  v.  Bates,  2  E.  &  B.  476. 

If  this  were  not  true  in  any  other  instance,  it  should  be  so  where  the  parties  hold  the 
positions  of  copartners,  officers,  or  directors  of  a  company  on  the  one  hand,  and  stockhold- 
ers on  the  other.  Under  these  circumstances,  good  faith  requires  an  exact  adherence  to 
truth,  and  if  presumptions  are  requisite  to  give  redress  for  fraud  as  between  the  injured 
'parties  and  the  wrongdoer,  they  should  be  made. 

In  Wontner  v.  Sharp,  Wilde,  C.  J.,  said  that  a  public  advertisement  must,  at  the  very 
least,  be  taken  to  be  addressed  to  all  who  have  an  interest  in  the  subject,  and  from  this 
there  is  but  one  step  to  holding  that  it  should  be  supposed  to  have  reached  those  to  whom 
it  was  addressed.  In  Watson  v.  The  Earl  of  Charlemont,  Lord  Denman  and  Mr.  Justice 
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liable  to  pay  it,  will  give  rise  to  an  estoppel,  and  preclude  him  from  setting 
up  a  defence  to  a  suit  brought  for  the  benefit  of  the  purchaser,  which 
would  have  been  good  as  against  the  assignor.  Thus,  while  the  common- 
law  estoppel  of  a  declaration  of  debt,  solemnly  made  under  seal  to  the 
obligee,  is  in  a  great  measure  gone,  a  subsequent  parol  statement  to  an 
assignee  has,  in  its  turn,  become  binding,  and  acquired  the  conclusive  force 
which  the  other  has  lost:  Watson  v.  McLaren,  19  Wend.  557;  Petrie  v. 
Feeter,  21  Id.  172 ;  Foster  v.  Nevvland,  Id.  95  ;  Holbrook  v.  Burt,  22  Pick. 
546;  McMulleu  v.  Wenner,  16  S.  &  R.  18 ;  Decker  v.  Eisenhauer,  1  P.  & 
W.  476  ;  Davis  v.  Thomas,  5  Leigh  1 ;  Brown  v.  Wright,  17  Ark.  9 ; 
Bassett  v.  Bradley,  48  Conn.  224;  Norris  v.  Wood,  14  Hun  196.  The  rule 
applies  with  the  same  force,  whether  the  debt  assigned  is  by  simple  con- 
tract or  under  seal,  and  precludes  the  debtor  from  taking  advantage  of 
any  defence  that  was  concealed  or  kept  back  from  the  assignee :  Watson 
v.  McLaren  ;  Plant  v.  Voegelin,  30  Ala.  160  ;  Drake  v.  Foster,  28  Id.  649  ; 
Powers  v.  Talbott,  11  Ind.  1 ;  Rose  v.  Wallace,  Id.  112  ;  Forsyth  v.  Day, 
46  Me.  176  ;  Buckuer  v.  Colcote,  28  Miss.  432,  446,  525  ;  Hamer  v.  John- 
ston, 5  How.  698  ;  Davis  v.  Thomas,  5  Leigh  1  ;  Brown  v.  Wright,  17 
Ark.  9 ;  Grace  v.  McKissack,  49  Ala.  164 ;  Reedy  v.  Brunner,  60  Ga. 

Coleridge  were  of  opinion  that  "if  an  advertisement  is  put  out  to  induce  parties  to  enter 
into  a  certain  contract,  and  an  individual  does  afterwards  enter  into  such  contract,  and 
then  comes  into  court  to  complain  of  misrepresentation,  it  is  no.  part  of  his  case  to  show 
that  he  was  cognisant  of  the  advertisement ;  prima  facie,  it  will  he  taken  that  he  was 
influenced  by  it."  And  the  other  judges  seem  to  have  concurred,  although  the  plaintiff 
was  nonsuited  on  another  ground.  In  Wood  v.  Dwarris,  11  Exch.  493,  Baron  Alderson 
said,  "that  when  the  defendants  issued  a  prospectus  representing  that  all  policies  issued 
by  them  should  be  indisputable,  except  on  the  ground  of  fraud,  that  was  holding  out  to 
all  the  world  that  they  would  require  no  proof  of  the  matter  stated  in  the  proposal,  but 
could  only  dispute  the  claim  on  the  ground  of  fraud."  In  Bedford  v.  Bagshaw,  4  H.  & 
N.  538,  the  representation  was  not  made  to  the  plaintiff,  but  to  the  secretary  of  the  Stock 
Exchange,  in  consequence  of  which  they  put  the  shares  of  the  company  on  their  list.  In 
giving  judgment  for  the  plaintiff,  Bramwell,  B.,  remarked  "  that  it  was  not  a  had  rule  that 
a  person  who  makes  a  fraudulent  representation,  which  is  intended  to  be  generally  circu- 
lated, shall  be  liable  to  any  person  acting  upon  it,  however  remote  the  consequences  may 
be  ;"  and  the  principle  was  affirmed  in  Bagshaw  v.  Seymour,  18  C.  B.  903  ;  4  C.  B.  N. 
S.  873.  by  the  Exchequer  Chamber  and  the  House  of  Lords.  Wheelton  v.  Hardisty,  8  E. 
&  B.  232,  certainly  is  not  an  authority  that  the  plaintiff  must  be  shown  to  have  seen  the 
advertisement,  because  the  court  below  was  divided  in  opinion,  and  their  judgment  was 
reversed  by  the  Exchequer  Chamber  on  another  point,  without  touching  on  this.  Besides, 
the  question  there  being  whether  the  contract  as  finally  executed  should  be  varied  by  a 
previous  declaration  which  was  not  shown  to  have  been  published  or  generally  circulated, 
did  not  involve  the  element  of  fraud,  and  was  necessarily  governed  by  different  considera- 
tions from  those  which  prevail  where  a  false  representation  is  made  publicly  through  the 
pr^ss.  Nor  can  such  an  authority  be  found  in  the  case  of  McAleer  z>.  Me  Murray,  58 
Pfrnn.  St.  126,  where  the  controversy  was  as  to  the  effect  of  a  declaration  filed  of  record 
as  the  means  of  obtaining  a  charter  from  the  Commonwealth,  and  which  consequently 
could  not  have  been  held  binding  in  favor  of  third  persons  unless  on  grounds  similar  to 
those  applying  where  a  deed  is  recorded.  Every  one  will  agree  that  the  general  principle 
stated  in  Bedford  v.  Bagshaw,  that  "  if  a  director  of  a  company  procures  an  artificial  or 
false  value  to  be  given  to  the  shares  which  he  professes  to  offer  to  the  public,  he  should  be 
answerable  to  persons  who  buy  the  shares  in  consequence  of  the  falsehood,"  is  a  rule  of 
policy  not  less  than  of  morals,  tending  to  impose  a  check  on  the  false  and  alluring  state- 
ments by  which  the  community  are  led  still  further  into  error  in  seasons  of  speculative 
excitement ;  but  it  must,  under  our  present  system  of  evidence,  be  comparatively  useless 
either  for  prevention  or  punishment,  if  the  natural  inference  that  what  influences  the  pub- 
lic generally  will  have  its  effect  on  individuals  is  laid  on  one  side,  and  the  plaintiff  re- 
quired to  establish  what  is  ordinarily  insusceptible  of  proof,  that  he  had  the  newspaper  in 
his  hand  and  read  the  advertisement. 


870 

107  ;  Hoover  v.  Kilander,  83  Ind.  420;  Moore  v.  Bank  of  Commerce,  52 
Mo.  377.  The  burden  of  proof,  however,  lies  in  this,  as  in  other  cases  of 
the  same  nature,  on  him  who  seeks  to  shut  out  evidence  which  is  prima 
facie  admissible,  or  exclude  a  defence  valid  under  the  ordinary  rules  of 
law  ;  and  he  must  show,  not  only  that  the  debt  or  demand  was  admitted  to 
be  good,  but  that  the  assignment  was  accepted  on  the  faith  of  the  admis- 
sion :  Eldred  v.  Hazlett,  33  Penn.  St.  307 ;  Martin  v.  Righter,  2  Stock.  Ch. 
510;  Plant  v.  Voegelin,  30  Ala.  160;  3  Lead.  Gas.  Eq.,  3d  Am  ed.,  370. 
The  admission  must,  therefore,  not  only  be  contemporaneous  with  or  pre- 
cede the  assignment,  but  be  made  directly  to  the  assignee,  or  in  such  a 
manner  as  to  justify  the  inference  that  it  was  meant  to  reach  his  ears  and 
induce  him  to  become  a  purchaser:  Eldred  v.  Hazlet;  Martin  v.  Righter; 
Lounsbury  v.  Depew,  28  Barb.  44.  The  transfer  must  also  be  for  value, 
and  not  a  gift  or  benefaction  :  Weaver  v.  Lynch,  25  Penn.  St.  449  ;  although 
value  may  be  given  by  surrendering  an  antecedent  security  or  obligation: 
Boyd  v.  Cummings,  17  N.  Y.  101 ;  Roxbury  v.  Messick,  6  Ohio  St. 
448 ;  and  taking  a  debt  due  by  a  third  person,  in  satisfaction  of  an  exist- 
ing demand,  is  consequently,  a  sufficient  consideration  to  give  the  force  of 
an  estoppel  to  a  declaration  that  it  is  due.  Whether  this  can  be  said  of  an 
assignment,  made  as  collateral  security  for  an  antecedent  debt,  is  a  more 
doubtful  question,  which  should,  it  would  seem,  be  answered  affirmatively 
by  the  courts,  which  hold,  in  accordance  with  Swift  v.  Tyson,  16  Pet.  1, 
that  such  a  transfer  will  free  a  bill  or  note  from  prior  equities  :  Meadow  v, 
Bird,  22  Ga.  246  ;  Bank  v.  Carriugton,  5  R.  I.  515;  Bank  v.  Chambers, 
11  Rich.  657;  and  negatively  where,  as  in  New  York  and  Pennsylvania, 
an  antecedent  debt  is  not  a  valuable  consideration,  although  one  may  grow 
out  of  its  suspension  or  extinguishment:  Roxbury  v.  Messick;  see  Cod- 
dington  v.  Bay,  20  Johns.  637;  Ontario  Bank  v.  Worthington,  12  Wend. 
598  ;  Vatterlein  v.  Howell,  5  Sneed  441  ;  Petrie  v.  Clark,  11  S.  &  R.  377  ; 
1  Am.  Lead.  Cas.,  5th  ed.,  411 ;  2  Id.  225,  229  ;  Ashton's  Ap.,  73  Penn.  St. 
153.  In  Foster  v.  Newland,  21  Wend.  94,  the  court  were,  however,  clearly 
of  opinion,  that  a  debtor  who  replies  that  the  debt  is  due,  in  answer  to  a 
question  put  by  a  creditor  to  whom  it  is  about  to  be  assigned,  will  be 
bound  by  the  admission,  although  the  transfer  is  made  as  collateral  security, 
and  time  is  not  given  by  the  assignee. 

To  call  this  principle  into  operation,  the  admission  need  not  be  express  ; 
it  is  enough  that  the  language  or  conduct  of  the  debtor  is  such  as  to  lead 
the  assignee  to  believe  that  the  debt  is  valid  and  may  be  bought  with 
safety ;  and  a  man  who  stands  by  and  sees  an  instrument  from  which  he 
has  been  discharged  transferred  to  another,  as  an  existing  obligation,  may 
be  as  much  bound  as  if  he  had  taken  an  active  part  in  the  transaction  : 
Cambridge  Institution  v.  Littlefield,  6  Cush.  210.  But  it  is  questionable 
whether  an  estoppel  will  arise,  under  these  or  any  other  circumstances, 
from  an  admission  made  in  good  faith  under  the  influence  of  a  mistaken 
impression  :  Whitaker  v.  Williams,  20  Conn.  98  ;  Taylor  v.  Ely,  25  Id. 
250.  We  have  seen  that  no  liability  will  result,  in  general,  from  a  rep- 
resentation which,  though  erroneous,  is  free  from  conscious  falsehood  or 
fraud :  vol.  i. ;  and  it  is  difficult  to  believe  that  an  estoppel  can  arise  when 
there  is  no  cause  of  action.  In  Mackay  v.  Williams,  4  Mete.  69,  the  maker 
of  an  accommodation  note  was  accordingly  allowed  to  explain  a  declara- 
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tion  that  it  was  good,  by  proving  that  he  spoke  in  ignorance  that  the  debt 
which  it  was  intended  to  secure,  had  been  discharged  by  the  payee ;  and  the 
same  principle  has  been  applied  in  other  instances  :  see  Jackson  v.  Waldron, 
13  Wend.  208. 

It  has,  notwithstanding,  been  held,  on  more  than  one  occasion,  by  the 
Supreme  Court  of  Pennsylvania,  that  an  unqualified  assurance  by  a  debtor 
that  he  has  no  defence,  or  that  the  debt  will  be  paid,  will  enure  as  a  new 
contract,  and  be  equally  binding,  whether  it  was  made  under  the  influence 
of  a  mistaken  impression,  or  with  a  fraudulent  design  to  conceal  the  truth 
from  the  assignee  :  Elliott  v.  Callan,  1  Penn.  St.  24  ;  McMullen  v.  Wenner, 
16  S.  &  R.  18 ;  see  also  Simpson  v.  Moore,  5  Lea  372  ;  and  there  can  be 
no  doubt  that  an  estoppel  will  arise  when  such  representations  are  made 
recklessly,  without  knowing  or  inquiring  into  the  real  state  of  the  case  : 
Preston  v.  Mann,  25  Conn.  168 ;  Calhoun  v.  Richardson,  30  Id.  210  ;  Dan- 
forth  v.  Adams,  29  Id.  107 ;  Smith  v.  Stone,  17  B.  Mon.  168.  In  Preston 
v.  Mann,  the  court  cited  and  relied  on  the  language  of  Lord  Denman,  in 
Pickard  v.  Sears,  ante,  as  containing  a  more  accurate  definition  of  an 
equitable  estoppel,  than  the  cases  by  which  it  has  been  qualified  in  Eng- 
land, and  said,  that  a  man  who  acts  or  speaks  in  a  way  to  influence  the 
conduct  of  others,  cannot  escape  from  responsibility,  on  the  ground  that 
he  had  no  intention  to  mislead,  and  believed  what  he  uttered  to  be  true. 
When  language  is  ambiguous  it  should  be  interpreted  in  the  sense  which 
it  is  calculated  to  convey  :  Wheelton  v.  Hardisty,  8  E.  <fc  B.  232,  284. 
And  whatever  doubt  may  exist  on  other  points,  there  can  be  none  that 
every  one  who  participates  in  the  sale  of  a  bond  or  note,  or  takes  an  active 
part  in  inducing  another  to  become  the  purchaser  of  such  an  instrument, 
will  be  bound  by  what  he  says  or  does  in  the  course  of  the  transaction, 
whether  it  results  from  mistake  or  from  any  other  cause,  although  his  acts 
and  declarations  should  be  fairly  weighed,  and  not  interpreted  as  meaning 
more  than  they  justly  import :  Cambridge  Institution  v.  Littlefield,  6  Cush. 
210. 

The  same  equitable  principle  which  has  created  an  estoppel  in  certain 
cases,  where  none  would  have  existed  at  law,  has,  in  others,  done  away  with 
that  which  the  law  could  have  created ;  for,  as  an  estoppel  will  be  called 
into  being  for  the  prevention  of  fraud,  so  it  will  be  suppressed  when  fraud 
would  be  produced  by  its  existence :  Pendleton  v.  Richey,  32  Penn.  St.  58, 
63  ;  Mills  v.  Graves,  38  111.  455  ;  Ins.  Co.  v.  Martin,  13  Minn.  59.  This 
doctrine  has  always  been  recognised  by  the  courts  of  equity,  but  has  been 
applied  with  a  very  different  measure  by  those  of  common  law.  In  one 
case,  however,  it  has  finally  been  triumphant  in  the  latter ;  and,  it  is  no 
longer  doubtful,  that  while  the  general  estoppel  of  admissions  under  seal, 
continues  so  far  as  to  forbid  an  attempt  to  avoid  the  operation  of  a  deed 
as  a  conveyance,  by  denying  the  consideration :  Grout  v.  Townsend,  2  Hill 
557 ;  Brooks  v.  Maltbie,  4  Stew.  &  Port.  96 ;  Farringtou  v.  Barr,  36  N. 
H.  86;  Wilt  v.  Franklin,  1  Binn.  502;  Goodlett  v.  Hansell,  66  Ala. 
151;  Williams  v.  Higgins,  69  Id.  517;  Brown  v.  State,  5  Col.  496; 
Morrill  v.  Robinson,  71  Me.  24 ;  2  Lead.  Cas.  Eq.  716,  720  ;  it 
no  longer  exists  in  a  suit  brought  for  the  purchase-money,  or  to  en- 
force the  covenants  for  title.  In  every  such  instance,  the  general  opera- 
tion of  the  deed  being  left  untouched,  evidence  may  be  given  to  vary 
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the  consideration,  both  in  amount  and  character  :  Bullard  v.  Briggs,  7 
Pick.  533 ;  Godspeed  v.  Fuller,  46  Me.  141 ;  Brown  v.  Lunt,  37  Id.  423 ; 
Jones  v.  Jones  12  Ind.  389  ;  Harrison  v.  Castuer,  11  Ohio  St.  339  ;  Miller 
v.  Goodwin,  8  Gray  542  :  Holbrook  v.  Holbrook,  30  Vt.  432  ;  Thompson 
v.  Thompson,  9  Ind.  323 ;  Rockhill  v.  Spraggs,  9  Ind.  30 ;  Swafford  v. 
Whipple,  3  Greene  (la.)  261  ;  Steele  v.  Adams,  1  Greenl.  1 ;  or  to  show 
that  it  was  not  paid,  notwithstanding  a  recital  in  the  deed  or  the  accom- 
panying receipt :  Herbert  v.  Scofield,  1  Stock.  432  ;  Godspeed  v.  Fuller. 
46  Me.  141 ;  Bowen  v.  Bell,  20  Johns.  338  ;  Thompson  v.  Allen,  12  Ind'. 
539  ;  Gordon  v.  Gordon,  1  Mete.  (Ky.)  285  ;  Wigley  v.  Weir,  7  S.  &  R.  311 ; 
Reynolds  v.  Vilas,  8  Wis.  471  ;  Harrison  v.  Castuer ;  Harwell  v.  Fitts,  20 
Ga.  723 ;  Vaugine  v.  Taylor,  18  Ark.  65 ;  Hair  v.  Little,  28  Ala.  236. 
Such  would  now  seem  to  be  the  law  in  New  York,  Pennsylvania, 
Maryland,  New  Hampshire,  Massachusetts,  Connecticut  and  Maine,  as  well 
as  in  most  of  the  other  States  of  the  Union :  McCrea  v.  Purmort,  1 6 
Wend.  468 ;  Bowen  v.  Bell,  20  Johns.  338 ;  Sheppard  v.  Little,  14  Id. 
210 ;  Hamilton  v.  McGuire,  3  S.  &  R.  355 ;  Bolles  v.  Beach,  2  Zab.  680 ; 
Wilkinson  v.  Scott,  17  Mass.  257;  Burbank  v.  Gould,  15  Me.  118  ;  Priteh- 
ard  v.  Brown,  4  N.  H.  400 ;  Belden  v.  Seymour,  8  Conn.  304 ;  Buckley's 
Appeal,  48  Penu.  St.  491,  496 ;  Fraley  v.  Bentley,  1  Dak.  25  ;  Farrar  v. 
Smith,  64  Me.  74  ;  Barter  v.  Greenleaf,  65  Id.  405  ;  Union  Ins.  Co.  v. 
Grant,  68  Id.  229 ;  Wood  v.  Broadley,  76  Mo.  23  ;  Mory  v.  Davenport, 
6  Lea  80;  Durant  v.  Shurtleff,  49  Vt.  141  ;  notwithstanding  some  earlier 
cases  where  the  point  was  decided  differently :  Schemerhorn  v.  Vauderhey- 
den,  1  Johns.  139;  Maigley  v.  Hauer,  7  Id.  341 ;  Howes  v.  Barker,  3  Id. 
508  ;  and  the  deed  said  to  be  conclusive  of  the  nature  of  the  considera- 
tion, although  not  that  it  was  paid :  Sheppard  v.  Little,  14  Johns.  210  ;  and 
liable  to  be  impeached  in  equity,  on  the  ground  of  fraud  :  Hildreth  v. 
Sands,  2  Johns.  Ch.  35  ;  14  Johns.  493.  Thus  it  was  held  in  Beldeu  v. 
Seymour,  that  the  grantee  might  prove  that  the  consideration  was  greater 
than  that  set  forth  in  the  deed,  for  the  purpose  of  increasing  the  damages  in 
an  action  on  a  covenant  for  seisin ;  and  in  Morse  v.  Shattuck,  4  N.  H.  229, 
that  the  grantor  might  prove  it  less  in  order  to  diminish  them  :  while  in 
Harwood  v.  Harwood,  22  Vt.  507,  evidence  was  admitted  that  the  consid- 
eration mentioned  in  the  deed  was  to  enure  in  discharge  of  a  debt  due 
from  the  grantee,  as  well  as  in  acquittal  of  the  price  of  the  land.  And  it 
has  been  said,  that  the  real  consideration  may  be  shown  to  have  been 
natural  love  and  affection,  although  the  deed  purports  to  have  been 
made  for  value  or  a  sum  certain  set  forth  on  its  face  :  Jones  v.  Jones ; 
Harrison  v.  Castner,  11  Ohio  St.  339  ;  Rockhill  v.  Spraggs,  9  Ind.  30. 

The  true  explanations  of  these  decisions  seem  to  be,  that  although  the 
deed  is  the  execution  of  the  contract  of  sale,  it  is  not  the  contract  ,  and 
that  its  object  is  to  transfer  the  title  to  the  purchaser,  and  not  to  state  the 
terms  on  whicn  he  bought :  White  v.  Miller,  22  Vt.  380 ;  Bolles  v  Beach, 
2  Zab.  680  ;  Winans  v.  Peebles,  31  Barb.  371 ;  Thompson  v.  Thompson. 
Hence,  the  estoppel  will  be  limited,  as  in  other  cases,  to  the  object  which 
the  parties  have  in  view,  and  will  not  extend  to  other  and  collateral  mat- 
ters, arising  out  of  the  same  transaction.  Indeed,  nothing  is  more  obvious 
than  the  injustice  that  would  ensue,  if  the  formal  receipts  introduced  into 
conveyances,  for  the  convenience  of  the  grantee,  and  with  a  view  of  enabl- 
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ing  him  to  convey  free  from  the  vendor's  lien  for  the  price,  were  treated 
as  conclusive  in  opposition  to  the  truth  of  the  case  and  the  understanding 
of  the  parties;  Allen  v.  Lee,  1  Ind.  58;  Rockhill  v.  Spraggs,  9  Id.  30; 
Dickson  v.  Kelsey,  3  Blackf.  189 ;  Eckles  v.  Carter,  26  Ala.  563 ;  Collins 
v.  Tillou,  26  Conn.  368  ;  Liusley  v.  Lovely,  26  Vt.  123  ;  Manning  v.  Jones, 
1  Busb.  368.  A  more  stringent  rule  seems,  however,  to  prevail  in  Mary- 
land, under  which  the  consideration  cannot  be  disproved  by  parol  or 
shown  to  be  other  than  that  in  the  deed :  Sewell  v.  Baxter,  2  Md.  Ch.  454, 
3  Md.  334;  even  for  the  purpose  of  sustaining  the  conveyance  against  the 
assaults  of  creditors  by  proof  that  it  was  for  value,  and  not  voluntary,  as 
its  terms  import :  Sewell  v.  Baxter ;  Ellinger  v.  Crowl,  17  Md.  367,  374. 
This  latter  point  is,  however,  questionable,  because  creditors  being  clearly 
entitled  to  controvert  the  instrument  when  against  their  interest,  can  have 
no  right  to  require  that  it  should  be  held  conclusive  in  their  favor.  But 
we  may  doubt  whether  the  case  of  Collins  v.  Tillou,  does  not  go  too  far  in 
the  opposite  direction,  in  holding,  that  although  an  absolute  deed  cannot 
be  defeated  by  proof  that  the  grantee  gave  no  consideration,  and  was 
merely  a  trustee  for  the  grantor  :  Phil  brook  v.  Delano,  29  Me.  410;  2 
Lead.  Cas.  Eq.  716,  3d  Am.  ed.,  the  estoppel  ceases  on  the  conveyance  of 
the  title,  and  leaves  the  grantor  free  to  show  that  the  grantee  acted 
throughout  as  his  agent,  and  ought  to  account  for  the  proceeds  of  the 
sale. 

The  estoppel  arising  from  a  recital  of  the  nature  or  payment  of  the  con- 
sideration, is  ordinarily  confined  to  the  parties,  and  will  not  prevail  in  suits 
between  the  creditors  or  heirs  of  the  grantor:  Meeker  v.  Meeker,  16  Conn. 
483  ;  Rockhill  v.  Spraggs.  But  an  equitable  estoppel  may  sometimes  arise 
in  favor  of  third  persons,  where  there  was  none  between  the  original  par- 
ties ;  and  a  grantor  who  has  put  a  deed  upon  record,  acknowledging  the 
receipt  of  the  consideration,  may  be  estopped  from  showing  that  it  was  not 
paid,  as  against  third  persons,  who  have  given  credit  or  taken  a  convey- 
ance in  reliance  upon  the  admission  contained  in  the  deed :  Work  v.  Bray- 
ton,  5  Ind.  396;  Waters's  Appeal,  35  Penn,  St.  523.  In  like  manner, 
the  recovery  of  a  purchaser  on  a  warranty  contained  in  the  grant  to  the 
vendor,  cannot  be  reduced  below  the  amount  set  forth  in  the  deed  as  hav- 
ing been  paid  by  the  grantee :  Greenvault  v.  Davis,  4  Hill  643. 

It  is  well  settled  in  general  that  a  declaration  or  admission  will  not  give 
rise  to  an  estoppel  unless  made  with  full  knowledge  of  the  right  alleged  to 
be  precluded  :  Whitaker  v.  Williams,  20  Conn.  98 ;  Dyer  v.  Cady,  Id. 
568 ;  Steele  v.  Putney,  15  Me.  327 ;  Strong  v.  Ellsworth,  26  Vt.  367 ; 
Thrall  v.  Lathrop,  30  Id.  307 ;  McAfferty  v.  Conover,  7  Ohio  St.  99.  But 
this  rule  meets  with  an  exception,  where  a  man  takes  an  active  part  in 
leading  others  into  an  error,  and  cannot  therefore  justly  ask  that  the  con- 
sequences  of  his  mistake  should  be  thrown  upon  them :  ante ;  Cloud  v. 
Whiting,  38  Ala.  57.  And  it  would  seem  that  culpable  indifference,  or 
gross  negligence,  may  give  rise  to  an  estoppel  in  the  absence  of  conscious 
falsehood,  or  actual  fraud,  ante. 

It  is  obvious  that  when  an  agreement  is  void  for  infancy  or  coverture, 
an  estoppel  founded  solely  upon  it  must  be  equally  invalid :  James  v. 
Landon,  Cro.  Eliz.  37,  38,  ante  ;  and  it  has  been  held  that  the  favor  which 
the  law  shows  to  minors  and  married  women,  should  extend  sufficiently  far 
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to  prevent  them  from  binding  themselves  indirectly  by  an  estoppel  arising 
from  their  acts  or  words  in  matters  where  they  have  no  capacity  to  con- 
tract. In  the  language  of  Baron  Parke,  in  Cannam  v.  Farmer,  3  Exch. 
698,  "  the  law  throws  protection  around  infants  and  feme  coverts,  and  you 
cannot  make  them  liable  to  contract  by  their  own  representations."  Or  to 
state  the  principle  somewhat  differently,  a  void  contract  cannot  be  made  obli- 
gatory by  a  false  statement  of  the  fact  which  avoids  the  contract.  "A  hus- 
band and  wife,"  said  Pollock,  C.  B.,  in  Adelphi  Loan  Association  v. 
Fairhurst,  9  Exch.  422,  429,  "  are  liable,  for  frauds  committed  by  her  on 
any  person,  as  for  any  other  personal  wrong.  But  when  the  fraud  is 
directly  connected  with  the  contract  with  the  wife,  and  is  the  means  of 
effecting  it,  and  parcel  of  the  same  transaction,  the  wife  cannot  be  respon- 
sible, and  the  husband  be  sued  for  it  together  with  the  wife.  If  this  were 
allowed,  it  is  obvious  that  the  wife  would  lose  the  protection  which  the  law 
gives  her  against  contracts  made  by  her  during  coverture;  for  there  is  not 
a  contract  of  any  kind  which  a  feme  covert  could  make,  whilst  she  knew 
her  husband  to  be  alive,  that  could  not  be  treated  as  a  fraud.  For  every 
such  contract  would  involve  in  itself  a  fraudulent  representation  of  her 
capacity  to  sue.  Accordingly,  it  has  been  held  in  the  case  cited  and  so 
much  commented  upon  during  the  argument,  Cooper  v.  Witham,  reported 
in  2  Lev.  247,  that  the  wife  could  not  be  bound  in  such  a  case.  *  *  * 
In  the  case  of  an  infant  it  was  held  for  a  similar  reason  that  he  could  not 
be  made  liable  for  a  fraudulent  affirmation  that  he  was  of  full  age, 
whereby  the  plaintiff  was  induced  to  contract  with  him :  Johnson  v.  Pye. 
1  Sid.  258,  1  Keb.  913;  and  in  the  latter  report  it  was  said,  that  if  the 
action  should  be  maintainable,  all  the  pleas  of  infancy  would  be  taken 
away,  for  such  affirmations  are  in  every  contract."  And  it  would  seem 
obvious  that  when  the  circumstances  are  such  that  there  can  be  no  direct 
responsibility  for  a  fraud,  it  cannot  give  rise  indirectly  to  an  estoppel. 

It  has  notwithstanding  been  said  with  much  force,  that  although  infants 
and  feme  coverts  cannot  contract,  they  should  not  be  allowed  to  injure 
others  with  impunity :  Fitts  v.  Hall,  9  N.  H.  441  ;  and  that  an  estoppel 
may  arise  to  prevent  them  from  profiting  by  their  own  wrong  or  fraud : 
1  Story  Eq.  414,  sec.  385;  Suyder  on  Vendors  262,  9th  ed. ;  Evans  v. 
Bicknell,  6  Ves.  174,181;  Gatling  v.  Rodman,  6  Ind.  269;  Drake  v. 
Glover,  30  Ala.  382;  Mount  v.  Morton,  20  Barb.  123;  Barham  v.  Tur- 
beuville,  1  Swan  437  ;  Whittington  v.  Wright,  9  Ga.  23  ;  Couch  v.  Sutton, 
1  Grant's  Cas.  114  ;  Fulton  v.  Moore,  25  Penn.  St.  468 ;  Bright  v.  Boyd, 
1  Story  478,  493 ;  Williams  v.  Baldridge,  66  Ala.  338  ;  Nixon  v.  Halley, 
78  111.  611  ;  Read  v.  Hall,  57  N.  H.  482  ;  Patterson  v.  Lawrence,  90  111. 
174.  It  has  accordingly  been  decided  in  Kentucky,  that  neither  infancy 
nor  coverture  will  operate  as  an  excuse  for  conduct  calculated  to  mislead 
purchasers :  Davis  v.  Tingle,  8  B.  Mon.  543 ;  and  that  a  married  woman 
who  unites  with  her  husband  in  an  assignment  of  her  choses  in  action, 
cannot  subsequently  assert  her  equity  to  a  settlement  against  the  assignee: 
Wright  v.  Arnold,  14  B.  Mon.  638. " 

In  Higgins  v.  Ferguson,  14  111.  269,  a  feme  covert  was  held  to  have  lost 
the  right  to  enforce  her  equity  of  redemption  by  acquiescing  in  the  im- 
provement of  the  mortgaged  premises  by  a  purchaser  from  the  mortgagee ; 
while  in  McCullough  v.  Wilson,  21  Peun.  St.  436,  the  union  of  a  wife  with 


875 

her  husband  in  an  application  to  a  third  person  to  buy  a  mortgage,  gave 
it  a  preference  over  a  prior  marriage  settlement  in  her  favor.  Where  a 
man  and  wife  induced  one  to  buy  a  mortgage  on  her  separate  estate,  she  was 
held  estopped  from  setting  up  a  want  of  consideration  for  the  execution 
of  the  mortgage ;  Howell  v.  Hale,  5  Lea  405.  Where  the  wife  of  a  ven- 
dor so  acted  that  the  purchaser  was  induced  to  go  into  possession  and  make 
valuable  improvements,  she  was  estopped  from  setting  up  any  right  to  the 
land :  Overman  v.  Hathaway,  29  Kas.  434.  A  married  woman  may  be 
estopped  by  an  agreement  to  settle  a  boundary  line  :  Shillingford  v.  Good, 
95  Penu.  St.  25. 

A  minor  will  be  estopped  by  receiving  the  proceeds  of  a  void  sale,  unless 
he  repays  the  amount  on  arriving  at  full  age :  Commonwealth  v.  Shu- 
man,  18  Penn.  St.  343,  346;  Smith  v.  Warden,  19  Id.  424;  and  the 
same  result  will  follow  when  the  fruits  of  a  void  conveyance  made  by  a 
husband  of  land  belonging  to  his  wife,  are  received  and  enjoyed  by  her 
after  his  death :  Tilton  v.  Nelson,  27  Barb.  595. 

In  Hollinshead  v.  Allen,  17  Penn.  St.  275,  the  declarations  of  a  wife 
that  laud  which  she  claimed  as  her  own  had  been  conveyed  to  her  by 
her  father  in  fraud  of  his  creditors,  were  said  to  be  admissible  in  a  suit 
brought  to  set  aside  the  deed,  whether  her  husband  was  or  was  not  by 
when  they  were  uttered.  And  this  decision  seems  to  indicate  that  a 
married  woman  may  be  precluded  from  showing  the  truth  in  opposition  to 
her  own  statement  or  declaration,  because  an  equitable  estoppel  is  ordin- 
arily nothing  but  an  admission  made  under  circumstances  which  preclude 
retraction. 

The  cases  which  have  been  cited  show  with  sufficient  clearness,  that  the 
general  rule  that  a  chancellor  will  not  lend  his  aid  to  any  one  who  has 
been  guilty  of  unjust  or  deceptive  conduct,  or  refuses  to  do  the  equity 
which  he  asks,  meets  with  no  exception  in  the  case  of  married  women. 
But  the  weight  of  authority  would  seem  to  be,  that  when  the  question  is 
not  whether  a  married  woman  shall  be  aided  in  the  assertion  of  an  equit- 
able right  or  interest,  but  whether  her  legal  rights  shall  be  taken  away  or 
restrained,  equity  will  follow  the  law,  and  refuse  to  hold  that  the  disabili- 
ties which  it  imposes  for  wise  ends,  can  be  removed  even  for  the  prevention 
or  redress  of  fraud.  This  distinction  is  well  founded  in  principle,  and  will 
reconcile  decisions  that  might  otherwise  appear  conflicting.  Lord  Eldon 
undoubtedly  intimated  in  Evans  v.  Bickuell  that  coverture  was  no  excuse 
for  fraud,  and  that  a  married  woman  who  was  privy  to  a  fraudulent  mort- 
gage could  not  dispute  the  title  of  the  mortgagee,  but  the  mortgaged  pre- 
mises were  settled  to  her  separate  use,  and  the  point  did  not  arise  in  a 
shape  for  decision.  And  the  opinion  expressed  in  Sugden's  Treatise  on 
Vendors,  and  Story's  Equity,  that  a  married  woman  may  be  estopped  by 
standing  by  while  her  property  is  sold  without  warning  the  purchaser, 
should  probably  be  understood  as  referring  to  cases  where  her  power  over 
it  is  unfettered  and  may  be  exercised  without  the  assent  of  her  husband. 
It  was  accordingly  held  in  the  case  of  Lowell  v.  Daniels,  2  Gray  161, 
that  a  married  woman  cannot  transfer  property  through  the  instru- 
mentality of  a  fraud,  which  she  could  not  convey  by  a  deed  or  contract, 
and  will  not  be  precluded  from  relying  on  her  coverture  as  a  defence  by 
proof  that  a  deed  purporting  to  have  been  executed  while  she  was  sole, 
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was  fraudulently  antedated  to  deceive  a  purchaser  from  the  grantee.  The 
court  said  that  an  equitable  estoppel  might  be  as  effectual  as  a  deed,  but 
could  not  be  binding  where  a  deed  would  be  void.  The  same  point  was 
decided  in  Keen  v.  Coleman,  39  Penn.  St.  299,  and  the  false  and  fraudu- 
lent representations  of  a  feme  covert  that  she  was  unmarried,  said  to  be 
no  good  reason  for  relieving  a  mortgagee  who  had  given  value  in  reliance 
on  their  truth.  And  this  reasoning  was  carried  not  long  afterwards  to  its 
logical  result,  by  a  decision  that  the  injured  party  was  wholly  without 
remedy,  and  could  not  maintain  an  action  on  the  case  for  the  fraud :  Keen 
v.  Hartman,  48  Penn.  St.  497.  It  was  said  that  when  a  tort  is  so  involved 
with  a  void  contract,  that  the  wrong  really  consists  in  the  breach  of  the 
contract,  and  would  not  have  occurred  if  it  had  been  performed,  the  defect 
is  vital  and  cannot  be  obviated  by  a  change  in  the  form  of  action  ;  and 
the  court  cited  and  relied  on  the  cases  of  Johnson  v.  Pye,  1  Sid.  258  ;  1 
Lev.  169  ;  1  Keb.  913;  Adelphi  Loan  Association  v.  Fairhurst,  9  Exch. 
422,  and  Wilt  v.  Welsh,  6  Watts  9,  as  showing  that  such  is  the  well-settled 
law  of  England  and  Pennsylvania  with  regard  both  to  minors  and  mar- 
ried women.  See  also  Oglesby  Coal  Co.  v.  Pasco,  79  111.  164;  Conrad  v. 
Lane,  26  Minn.  389;  Baker  v.  Lamb,  11  Hun.  519;  Mason  v.  Jordan,  13 
R.  I.  193  ;  Sims  v.  Everhardt.  102  U.  S.  300.  A  void  judgment  against 
a  married  woman  cannot  be  validated  by  declarations :  Quinu's  App.,  86 
Penn.  St.  447. 

Whatever  doubt  may  exist  on  these  points,  there  can  be  none  that,  as 
an  equitable  estoppel  must  always  be  founded  wholly  or  in  part  on  the 
wrong  of  the  party  estopped,  a  married  woman  will  not  be  precluded  by  a 
failure  to  expose  acts  of  fraud  or  misconduct  on  the  part  of  her  husband 
in  which  she  does  not  share,  or  even  to  point  out  that  property  which  he 
is  disposing  of  as  his  own  belongs  to  her,  because  she  will  be  presumed  to 
have  been  swayed  by  his  influence  or  restrained  by  the  fear  of  giving  him 
offence  :  Bank  of  the  United  States  v.  Lee,  13  Pet.  107  ;  McClure  v. 
Douthitt,  6  Penn.  St.  414;  Palmer  v.  Cross,  1  S.  A  M.  48;  Wilks  v.  Fitz- 
patrick,  1  Humph.  55;  Drake  v.  Glover,  30  Ala.  382;  Gatling  v.  Rodman, 
6  Ind.  289.  But  if  the  wife  is  present  when  the  husband  disposes  of  her 
property  with  the  assertion  that  it  is  his,  she  will  be  held  to  have  partici- 
pated in  the  fraud  :  Levy  v.  Gray,  56  Miss.  318.  And  where  the  wife  was 
silent  while  her  property  was  sold  under  a  mortgage  executed  by  her  hus- 
band, the  title  being  in  his  name,  and  she  acquiesced  for  several  months, 
she  was  not  allowed  to  question  the  title  of  the  purchaser :  Catherwood  v, 
Watson,  65  Ind.  576.  Where  a  wife  permits  her  husband  to  transact  her 
ordinary  business,  she  is  estopped  from  contesting  the  validity  of  a  pay- 
ment to  him  :  Early  v.  Rolfe,  95  Penn.  St.  58.  In  like  manner  regard 
should  always  be  had  to  the  age  of  a  minor,  in  deciding  upon  his  respon- 
sibility for  what  he  has  said  or  done,  and  he  ought  not  to  be  debarred  from 
asserting  his  rights,  unless  there  is  sufficient  ground  for  believing  that  he 
knew  of  their  existence  and  was  aware  of  the  injurious  effect  which  his 
conduct  might  have  upon  others  :  Drake  v.  Glover;  Iverson  v.  Saulsbury, 
65  Ga.  724  ;  Ferguson  v.  Bobo,  54  Miss.  121.  In  order  to  work  an  estoppel 
against  an  infant  there  must  have  been  active  participation  or  silent 
acquiescence  in  some  act  designed  at  the  time  to  work  a  fraud  on  the  other 
party  :  Brantley  v.  Wolf,  60  Miss.  420. 
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The  general  principle,  that  when  a  contract  is  essentially  void  from  want 
of  power  or  ability,  it  cannot  be  rendered  valid  by  the  aid  of  the  doctrine 
of  estoppel,  applies  when  a  body  corporate  transcends  the  limitations  im- 
posed by  its  charter ;  and  the  defect  cannot  be  cured  by  the  acts  or  repre- 
sentations of  its  officers  or  agents,  or  even  by  an  express  recital  of  an 
authority  which  does  not  exist:  Hood  v.  N.  Y.  &  N.  H.  Railroad  Co.,  22 
Conn.  502  ;  Treadwell  v.  Commissioners  of  Hancock,  11  Ohio  St.  183,  191 ; 
Hopple  v.  Brown,  13  Id.  311  ;  Board  of  Commissioners  of  Tippecauoe  Co. 
v.  Railroad  Co.,  50  Ind.  85  ;  Ang.  &  A.  Corp.  sec.  256 ;  and  redress  must 
be  sought  in  a  suit  to  recover  back  the  consideration,  or  an  action  on  the 
case  against  the  persons  guilty  of  the  fraud  ;  although  it  has  been  held 
that  an  estoppel  may  grow,  even  under  these  circumstances,  out  of  a  long- 
continued  acquiescence  in  the  contract,  or  enjoyment  of  its  fruits  :  Garrett 
f.  Van  Home,  7  Ohio  St.  327  ;  Goshen  Township  v.  Shoemaker,  12  Id. 
624  ;  Ward  v.  Johnson,  95  111.  215.  If  either  party  knowingly  permits 
the  other  to  perform,  it  has  been  said  that  the  contract  becomes  binding : 
Railroad  Co.  v.  Thompson,  103  111.  187  ;  Hays  v.  Gas  Light  &  Coal  Co., 
29  Ohio  St.  330.  Where,  however,  the  power  exists,  and  the  doubt  is 
whether  it  was  regularly  put  forth,  or  the  conditions  precedent  to  its  exer- 
cise fulfilled,  every  intendment  will  be  made  ut  res  magis  valeat,  and  third 
persons  will  not  be  required  to  look  beyond  the  face  of  the  proceedings,  or 
the  recitals  of  the  instruments  under  which  they  claim :  Commissioners  of 
Knox  County  v.  Aspinwall,  21  How.  539 ;  Zabriskie  v.  Railroad  Co.,  23 
Id.  400 ;  Morau  v.  Commissioners  of  Miami,  2  Black.  722  ;  see  Bisseii  v. 
Michigan  Railroad  Co.,  22  N.  Y.  258 ;  Parish  v.  Wheeler,  Id.  479  ;  Manf. 
Co.  v.  Small,  40  Md.  395 ;  Rose  v.  Mayor,  &c.,  of  Baltimore,  51  Md.  256 ; 
ante,  vol.  i.  And  it  has  been  held,  that  an  objection  founded  on  the  want 
of  authority  of  the  officers  or  agents  by  whom  the  act  was  done  or  agree- 
ment made,  may  be  removed  by  the  subsequent  ratification  or  acquiescence 
of  the  corporators  :  Buckley  v.  Derby  Fishing  Co..  2-  Conn.  252 ;  Peck  v. 
New  London  M.  &  F.  Ins.  Co.,  22  Id.  575  ;  Bank  v.  Bond,  44  Md.  47 ; 
Alexander  v.  Brown,  9  Hun  641. 

It  has  been  held  that  a  body  holding  itself  out  as  a  corporation  is  es- 
topped as  against  those  who  have  dealt  on  the  faith  of  the  representations  : 
Attorney-General  v.  Simonton,  78  N.  C.  57.  But  see  Boyce  v.  Trustees  of 
M.  E.  Church,  46  Md.  359.  On  the  other  hand  it  has  been  frequently 
held  that  one  who  has  dealt  with  a  corporation  as  such,  is  estopped  from 
denying  the  corporate  existence  or  authority  to  make  the  contract :  Marion 
Savings  Bank  v.  Duukin,  54  Ala.  471  ;  Lehman  v.  Warner,  61  Id.  455; 
Central  Assn.  v.  Gold  Life  Ins.  Co.,  70  Id.  120;  City  of  Helena  v.  Turker, 
36  Ark.  577  ;  Baker  v.  Neff,  73  Ind.  68  ;  Ransom  v.  Priam  Lodge,  51  Id. 
60 ;  Beatty  v.  Agricultural  Society,  76  Id.  91 ;  Jones  v.  Kokomo  Building 
Assn.,  77  Id.  340 ;  Smelser  v.  Turnpike  Co.,  82  Id.  417  ;  Doyle  v.  Mizner 
42  Mich.  332;  French  v.  Donohue,  29  Minn.  Ill ;  Ins.  Co.  v.  Needles,  52 
Mo.  17 ;  Ins.  Co.  v.  Bowman,  60  Id.  252 ;  St.  Louis  v.  Shields,  62  Id.  247; 
Manuf.  Co.  v.  Montgomery,  74  Id.  101  ;  Ins.  Co,  v.  Moore,  55  N.  H.  48; 
Cheever  v.  Elevated  Railroad  Co.,  43  N.  Y.  (Super.  Ct.)  478 ;  Bank  v. 
Jacoby,  10  Hun  143  ;  Bank  v.  Pfeiffer,  22  Id.  327  ;  Hydraulic  Co.  r.  Rail- 
road Co.,  29  Ohio  St.  341  ;  Whitney  v.  Robinson,  53  Wis.  309.  But  see 
Chambers  v.  Falkner,  65  Ala.  448. 
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As  estoppels  must  in  general  be  mutual,  and  do  not  extend  beyond  the 
parties  to  the  contract  or  transaction  in  which  they  arise :  Griffin  v.  Rich- 
ardson, 11  Ired.  439;  Cohoes  Co.  v.  Goss,  13  Barb.  137;  Massure  v.  Noble, 
11  111.  531  ;  Simpson  v.  Pearson,  31  Ind.  1  ;  Wright  v.Hazen,  24  Vt.  143  ; 
Dinet  v.  Eilert,  9  Brad.  644 ;  a  declaration  or  admission  made  to  one  man, 
can  seldom  be  absolutely  conclusive  in  favor  of  another:  Heaue  v.  Rogers, 
9  B.  &  C.  577  ;  although  this  rule  fails  where  the  statement  is  meant  to 
influence  the  conduct  of  third  persons  :  ante.  It  should  also  be  remem- 
bered that  the  conclusive  effect  of  an  estoppel  embraces  privies  as  well  as 
parties,  and  precludes  every  one  who  deduces  title  from  the  person  origi- 
nally barred.  In  McCravey  v.  Remson,  19  Ala.  430,  the  buyer  of  a  chat- 
tel was  accordingly  held  to  be  within  the  bar  of  an  estoppel  in  pais, 
growing  out  of  the  acts  and  declarations  of  the  vendor.  And  the  rule  is 
the  same  with  regard  to  an  estate  in  land :  Corbett  v.  Norcross,  35  N.  H. 
99 ;  Snodgrass  v.  Ricketts,  13  Cal.  359 ;  although  as  the  interest  arising 
in  such  cases  is  merely  equitable,  subsequent  purchasers  will  not  be  bound 
without  notice  :  See  Shaw  v.  Beebe,  35  Vt  2<  »5. 

In  Richards  v.  Johnston,  4  H.  &  N.  660,  the  court  held  that  the  plain- 
tiff in  a  judgment  was  not  in  such  privity  with  the  defendant  as  to  be 
bound  by  his  declarations,  or  precluded  from  taking  goods  in  execution  as 
his,  which  had  been  sold  in  his  presence,  and  with  his  assent  and  appro- 
bation as  the  property  of  a  third  person.  The  soundness  of  this  decision 
is  exceedingly  questionable,  because  every  one  is  bound  by  the  acts  of  those 
through  whom  he  claims,  and  words  on  the  faith  of  which  others  have  acted 
are  equivalent  in  their  legal  operation  to  acts.  A  judgment  creditoris  in  gen- 
eral >  u bject  to  every  equity  that  would  have  been  binding  on  the  debtor;  Brace 
v.  Duchess  of  Marlborough,  2  P.  Wms.  491,  2  Lead.  Gas.  in  Eq.,  3d.  Am. 
ed.  And  the  sale  of  property  with  the  assent  of  the  owner  gives  the  pur- 
chaser an  equity  even  when  no  title  passes  at  law.  In  Waters's  Appeal,  35 
Penn.  St.  523,  the  court  were,  however  of  opinion  that  a  conveyance  of 
land  did  not  operate  as  an  estoppel  in  favor  of  the  judgment  creditors  of 
the  grantee,  or  put  them  in  privity  with  the  grantor.  But  the  grantor  was 
notwithstanding  held  to  be  precluded  from  enforcing  a  judgment  which 
had  been  confessed  by  the  grantee  for  the  purchase-money,  in  opposition  to 
a  recital  in  the  deed  that  the  price  had  been  paid  in  full.  If  the  conclu- 
sion exists  and  extends  sufficiently  far  to  meet  the  ends  of  justice,  it  can 
make  little  matter  whether  it  is  legal  or  equitable.  But  it  is  difficult  to 
believe  that  a  creditor  who  has  obtained  a  lien  on  land  or  chattels  by  a 
levy  or  judgment,  is  not  sufficiently  in  privity  with  the  debtor  to  take 
advantage  of  every  act  or  stipulation  tending  to  enlarge  the  interest  or 
estate  of  the  latter. 

Whether  declarations  were  made  or  a  course  adopted  of  a  nature  to  mis- 
lead others,  and  how  far  the  latter  were  actually  deceived,  are  questions  of 
fact  which  must  obviously  be  submitted  to  the  jury  when  the  suit  is  brought 
in  a  court  of  law:  Forsyth  v.  Day,  46  Me.  176 ;  Odlin  v.  Gove,  41  N.  H. 
465 ;  Gunn  v.  Bates,  6  Cal.  263.  But  the  court  should  at  the  same  time 
declare  what  facts  are  requisite  to  constitute  the  estoppel,  and  that  if  these 
exist  the  verdict  must  be  rendered  accordingly :  Lewis  v.  Carstairs,  6 
Whart.  207;  5  W.  &  S.  205;  Keating  v.  Orne,  77  Penn.  St.  89.  The 
former  of  these  cases  mav  be  cited  in  connection  with  some  others,  as 


THE  DUCHESS  OF  KINGSTON'S  CASE.  879 

indicating  that  when  the  owner  of  real  or  personal  property  says  or  does 
that  which  necessarily  tends  to  convey  the  impression  that  he  has  no  title, 
or  means  to  waive  the  title  which  he  has,  the  presumption  that  subsequent 
purchasers  are  influenced  by  his  conduct  will,  in  the  absence  of  rebutting 
evidence,  be  irresistible,  and  should  be  enforced  as  matter  of  law :  Robin- 
sou  v.  Justice,  2  P.  &  W.  19,  23  ;  Keeler  v.  Vautuyle,  6  Penn.  St.  250,  253 ; 
ante;  McMullen  v.  Wenner,  16  S.  &  R.  18,  22. 

When,  however,  good  faith  is  a  material  ingredient  in  the  issue,  and  there 
can  be  no  estoppel  unless  there  was  a  design  to  mislead,  the  case  should  be 
left  to  the  jury  as  the  appropriate  tribunal  to  determine  between  honesty 
and  fraud  ;  and  in  Gunn  v.  Bates,  6  Cal.  263,  the  question  whether  the 
plaintiff  was  precluded  by  standing  by  in  silence  while  his  property  was 
sold,  was  said  to  be  one  which  the  court  could  not  decide,  and  must  leave 
with  proper  instructions  to  the  jury. 

Few  questions  are  more  difficult  than  that  which  arises  when  a  bond  or 
deed  is  executed  on  the  faith  of  an  insurance  that  it  shall  be  subject  to  a 
qualification  or  condition  inconsistent  with  its  terms.  For  under  these 
circumstances  the  doctrine  that  a  sealed  instrument  shall  not  be  varied  by 
parol,  is  brought  in  conflict  with  the  equitable  principle  that  a  promise  on 
the  faith  of  which  others  have  acted  cannot  be  recalled  ;  and  it  is  not 
always  easy  to  draw  the  line  between  them,  or  ascertain  how  far  the  one 
shall  be  allowed  to  modify  the  operation  of  the  other :  see  Wheel  ton  v. 
Hardisty,  8  E.  &  B.  232,  264,  278,  283  ;  Fulton  v.  Hood,  34  Peuu.  St.  365, 
374.  The  courts  of  Pennsylvania  hold  that  such  a  promise  will  control 
the  writing,  if  the  evidence  justifies  the  belief  that  the  instrument  was 
executed  on  the  faith  of  the  promise :  Oliver  v.  Bell,  4  Rawle  141 ;  Ren- 
shavv  v.  Gans,  7  Penu.  St.  119  ;  Clark  v.  Partridge,  2  Id.  13 ;  Chalfant  v. 
Williams,  35  Id.  21k^;  and  the  cases  of  Kiesselbrack  v.  Livingston,  2 
Johns.  Ch.  144,  and  Taylor  v.  Gilman,  25  Vt.  411,  turned  in  a  great  mea- 
sure on  the  same  point. 

If  the  existence  of  the  promise  was  conceded  or  could  be  proved,  this 
course  of  decision  would  be  eminently  just,  because  it  would  then  appear 
that  the  writing  did  not  contain  the  whole  contract,  and  that  the  meaning 
of  the  parties  must  be  sought  elsewhere  :  Thurstou  v.  Ludwig,  6  Ohio  St. 
1,  8.  But  it  would  seem  very  obvious  that  such  proof  cannot  be  admitted 
consistently  with  the  rule,  that  when  the  contract  is  reduced  to  writing,  the 
writing  is  not  only  the  best  but  the  only  evidence  of  the  contract;  which 
is  intended  to  give  stability  to  the  transactions  of  life,  by  enabling  men  to 
put  their  acts  and  agreements  in  a  form  that  should  be  beyond  the  reach 
of  the  uncertainty  incident  to  oral  testimony,  and  would  be  of  compara- 
tively little  value  if  witnesses  could  be  called  to  prove  that  stipulations 
which  have  been  omitted,  were,  notwithstanding,  meant  to  be  as  binding  as 
if  they  had  been  set  forth  in  terms:  Cozens  v.  Stevenson,  5  S.  &  R.  421, 
425  ;  Fulton  v.  Hood,  34  Penn.  St.  365,  374 ;  Wheelton  v.  Hardisty,  8  E. 
&  B.  232,  265,  278.  The  weight  of  authority  is  accordingly  in  favor  of 
holding  that  a  man  who  is  so  ill  advised  as  to  execute  a  written  contract 
in  reliance  on  an  assurance  that  it  shall  not  be  literally  enforced,  must 
submit  to  the  loss  if  he  is  deceived,  and  cannot  ask  that  a  principle 
of  great  moment  to  the  community  shall  be  made  to  yield  for  the  sake  of 
relieving  him  from  the  consequence  of  his  indiscretion  :  Lord  Irnham  v. 
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Child,  1  Bro.  Ch.  92  ;  Wilson  v.  Watts,  9  Md.  355  ;  Brigham  v.  Rogers,  17 
Mass.  271;  Andrew  v.  Spurr,  8  Allen  412;  Howard  v.  Thomas,  12  Ohio 
St.  201 ;  Thurston  v.  Ludwig,  6  Id.  1  ;  2  Lead.  Cas.  Eq.  673,  679,  3d  ed. 
This  rule  prevails  in  equity  as  well  as  at  law  :  Montacute  v.  Maxwell;  Lord 
Irnham  v.  Child  ;  Watkins  v.  Stockett,  Harr.  &  J.  435 ;  Bank  of  West- 
minster  v.  White,  1  Md.  Ch.  539  ;  Ing  v.  Brown,  3  Id.  522 ;  Artz  v.  Grove, 
21  Md.  456,  474  ;  and  applies  a  fortiori  where  a  writing  has  been  made 
requisite  by  statute:  Montacute  v.  Maxwell,  1  P.  Wms.  618.  The  question 
arose  in  Plumb  v.  Cattaraugus  M.  Ins.  Co.,  18  N.  Y.  392,  and  Chaffee  v. 
M.  Ins.  Co.,  Id.  376  ;  where  it  was  said  that  the  plaintiff  could  not  show 
that  he  had  effected  the  insurance  on  the  faith  of  a  promise,  by  the  agent 
of  the  insurers,  that  the  policy  should  not  be  vitiated  by  the  inaccuracy  of 
the  survey,  because  this  would  be  in  direct  opposition  to  the  terms  of  the 
instrument,  although  he  was  at  liberty  to  prove  that  the  survey  had  been 
prepared  by  the  agent  of  the  company,  and  consequently  did  not  fall 
within  the  meaning  of  the  warranty,  which  must  be  presumed  to  relate  to 
the  acts  of  the  insured,  and  not  to  those  of  the  insurers.  When,  however, 
owing  to  the  nature  of  the  case,  or  the  peculiarity  of  the  circumstances,  it 
can  be  shown,  consistently  with  the  rules  of  evidence,  that  the  contract 
cannot  be  enforced  as  it  stands  without  a  breach  of  faith,  relief  may  be 
given  in  equity,  or  under  the  doctrine  of  equitable  estoppel  at  law.  In 
Wood  v.  Dwarris,  11  Excb.  493,  an  assurance  in  the  prospectus  of  an 
Insurance  Company,  that  payment  would  not  be  withheld  except  on  the 
ground  of  fraud,  was  held  to  preclude  the  company  from  relying  on  a 
defence  in  which  fraud  was  not  averred.  In  Wheelton  v.  Hardisty,  8  E. 
&  B.  232,  264 ;  ante,  vol.  i.,  the  decision  was  questioned  by  three  of  the 
judges,  but  it  was  strenuously  vindicated  by  Lord  Campbell  who  said  that 
there  might  be  no  ground  for  reforming  the  contract,  but  that  the  defend- 
ants could  not  rely  on  the  condition  as  a  reason  for  not  paying  the  loss  in 
violation  of  the  promise  by  which  the  plaintiff  had  been  induced  to  effect 
the  insurance.  In  Ruse  v.  Insurance  Co.,  26  Barb.  556,  23  N.  Y.  516, 
however,  the  Court  of  Appeals  held,  reversing  the  court  below,  that  a 
written  contract  merges  or  excludes  all  that  has  occurred  previously,  and 
refused  to  allow  the  terms  of  a  policy  of  insurance  to  be  controlled  or 
varied  by  the  representations  which  the  defendants  had  made  through  the 
newspapers,  with  a  view  of  influencing  the  public  mind,  and  obtaining 
customers.  But  although  the  principle  on  which  the  court  relied  is  well 
established:  Cozens  v.  Stevenson,  5  S.  &  R.  421,  it  is  hardly  applicable 
when  the  intention  is  that  the  assurance  or  stipulation  shall  control 
instead  of  merging  in  the  contract ;  and  the  law  may,  under  such  cir- 
cumstances, disregard  the  order  of  time  and  treat  the  whole  as  one 
transaction. 

A  number  of  decisions  have  been  made,  and  many  distinctions  taken, 
with  regard  to  the  applicability  of  the  doctrine  of  equitable  estoppel  to 
land.  The  statute  of  frauds  requires  a  writing,  when  real  estate  is  in 
question  ;  and  the  title  to  land  cannot  be  transferred,  or  its  assertion  pre- 
cluded, under  ordinary  circumstances,  by  an  act  in  paisororal  declaration. 
But  equity  has  long  held  that  the  statute  shall  not  be  used  as  a  cover 
for  the  fraud  which  it  was  designed  to  suppress ;  and  where  an  oral  agree- 
ment for  the  sale  of  land  has  been  so  far  executed  that  it  cannot  be  re- 
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scinded  without  an  actual  or  constructive  fraud  on  the  purchaser,  it  will 
be  specifically  enforced  against  the  vendor :  Taylor  v.  Luther,  2  Sumn. 
228  ;  1  Lead.  Gas.  Eq.  2  Id.  704,  3d  Am.  ed.  In  like  manner,  a  man  who 
stands  by  and  encourages,  or  even  acquiesces  in  the  sale  of  land  which  is 
his  own,  as  the  property  of  another,  may  be  enjoined  from  disputing  the 
title  of  the  purchaser,  or  compelled  to  perfect  it  by  conveyance.  So  when 
an  adjoining  owner  told  a  proposed  purchaser  that  a  fence  was  on  the  true 
boundary,  and  the  latter  relying  on  the  declaration  bought,  the  former  can 
not  set  up  a  different  boundary  :  Louks  v.  Kenniston,  50  Vt.  116. 

Relief  was  originally  given,  under  these  circumstances,  in  equity,  but 
there  has  been  an  increasing  disposition  to  afford  it  in  the  form  of  an  equi- 
table estoppel  at  law.  An  oral  division  or  partition  by  coparceners  or 
tenants  in  common,  accompanied  or  followed  by  an  exclusive  possession  of 
their  respective  shares,  has,  accordingly,  been  held  binding,  from  a  com- 
paratively early  period,  on  grounds  which,  though  sometimes  viewed  as 
legal,  are,  to  a  great  extent,  due  to  an  admission  of  equitable  principles  by 
the  common  law :  McMahan  v.  McMahan,  13  Penn.  St.  376 ;  Wildey  v. 
Bonney,  31  Miss.  644;  Natchez  v.  Vandervelve,  Id.  706,  720 ;  Slice  v.  Der- 
rick, 2  Rich.  627  ;  Jackson  v.  Harder,  4  Johns.  212;  Jackson  v.  Vosburgh, 
9  Id.  276 ;  Jackson  v.  Livingston,  7  Wend.  136 ;  Carbiu  v.  Jackson,  14  Id. 
619  ;  Ryerss  v.  Wheeler,  25  Id.  434  ;  Piatt  v.  Hubbele,  5  Ohio  243  ;  Baker 
v.  Lorillard,  4  Com.  258,  262 ;  Mount  v.  Morton,  20  Barb.  123,  131  ;  Joyce 
v.  Williams,  26  Mich.  332.  A  parol  adjustment  of  the  boundaries  of 
land,  executed  at  the  time,  and  acquiesced  in  subsequently,  may,  in  like 
manner,  be  as  effectual  as  if  it  were  by  deed,  and  preclude  the  parties  from 
recurring  to  or  enforcing  their  original  rights  :  Jackson  v.  Ogden,  7  Johns. 
242 :  Jackson  v.  Gardner,  8  Id.  406  ;  Jackson  v.  Van  Corlaer,  11  Id.  123  ; 
McCormick  v.  Barnum,  10  Wend.  104  ;  Gray  v.  Berry,  9  N.  H.  473 ;  Jack- 
son v.  Gager,  5  Cow.  385 ;  Rockwell  v.  Adams,  7  Id.  761  ;  6  Wend.  467 ; 
Dibble  .v.  Rogers,  13  Id.  536;  Lindsay  v.  Springer,  4  Harr.  547 ;  Gilchrist 
v.  McGee,  9  Yerg.  455;  Majors  v.  Rice,  57  Mo.  384;  Turner  v.  Baker,  64 
Id.  218  ;  Burt  v.  Creppel,  4  Am.  L.  Rec.  622 ;  Shillingford  v.  Good,  95 
Penn.  St.  25.  It  was  said  in  Singleton  v.  Whiteside,  5  Yerg.  18,  where 
the  point  was  determined  the  same  way,  that  the  estoppel  of  a  parol  desig- 
nation of  boundaries  arose  from  the  same  cause  which  gave  rise  to  that  of 
a  feoffment  with  livery  of  seisin ;  both  having  their  origin  in  the  difficulty 
of  reducing  contracts  to  writing  where  population  is  sparse,  and  society 
rude  and  illiterate.  But  it  was  subsequently  held  in  Dewey  v.  Bordwell, 
9  Wend.  65,  that  such  a  transaction  is  virtually  a  license  operating  to 
excuse  acts  done  while  the  agreement  is  standing  and  unrevoked,  but 
which  may  be  set  aside  by  either  party  on  due  notice  to  the  other :  2  Am. 
Lead.  Cas.  564,  5th  ed.  In  Adams  v.  Rockwell,  16  Wend.  286,  6  Id.  467, 
where  an  action  of  trespass  was  brought  by  one  of  the  parties  to  a  parol 
agreement  for  the  settlement  of  the  boundaries  of  two  adjacent  farms, 
against  the  other,  who  had  cut  timber  growing  within  the  limits  allotted  to 
him  by  the  original  deed,  but  without  those  fixed  by  the  agreement,  it  was 
held  by  the  Court  of  Errors,  reversing  the  decision  of  the  Supreme  Court, 
that  whatever  the  law  may  be  where  expenditures  are  made,  or  permanent 
buildings  erected  on  the  faith  of  the  agreement,  no  estoppel  will  arise  where 
there  has  been  no  such  outlay  :  Gove  v.  White,  23  Wis.  282.  When  there 
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has  been  a  mistake  as  to  the  true  line,  the  parties  must  conform  to  tl.eir 
-legal  rights  when  ascertained  :  Kincaid  v.  Dormey,  51  Mo.  552 ;  West  v. 
R.  R.  Co.,  59  Id.  510.  It  is  presumed  that  each  party  intends  to  hold  to 
the  true  boundary :  Hamilton  v.  West,  63  Mo  93.  Whatever  the  rule 
may  be,  where  boundaries  are  in  dispute,  and  not  title,  it  is  well  settled 
that  the  title  to  laud  cannot  be  barred  by  an  oral  agreement,  unless  it  has 
been  so  far  acted  on  that  the  parties  cannot  be  restored  to  their  former 
position,  or  there  is  a  long  acquiescence,  raising  a  presumption  of  a  grant  • 
Terry  v.  Chandler,  16  N.  Y.  354  ;  Baldwin  v.  Brown,  Id.  359 ;  Robertson 
v.  McNeil,  12  Wend.  578  ;  Clarke  v.  Wethey,  19  Id.  320 ;  Clark  v.  Baird. 

5  Seld.  183.    Similar  decisions  were  made  in  Kip  v.  Norton,  12  Wend.  127. 
and  McAfferty  v.  Conover,  7  Ohio  St.  99  ;  while  in  Carleton  v.  Reddington. 
21  N.  H.  291,  a  parol  adjustment  of  the  boundaries  of  land  was  held  not 
to  be  binding,  in  the  absence  of  the  facts  and  circumstances  necessary  to 
give  rise  to  an  equitable  estoppel.     And  in  Tolman  v.  Sparhawk,  5  Mete 
469,  and  Brewer  v.  Boston  and  Worcester  Railroad  Company,  Id.  478,  the 
court  held  that  the  expenditure  of  money  on  the  faith  of  an  oral  demarca- 
tion of  a  dividing  line,  will  not  render  it  binding  where  the  parties  act 
under  a  mistaken  impression,  that  the  boundary  thus  defined  is  that  to 
which  they  are  entitled  under  their  respective  deeds. 

It  was,  notwithstanding,  said  in  Ormsby  v.  Ihmsen,  34  Penn.  St.  462, 
that  a  man  cannot  allege  a  mistake  which  he  shares  as  a  reason  for  throw- 
ing the  resulting  loss  on  the  other  side,  and  that  a  boundary  adopted  by 
way  of  settlement  or  compromise  will  not  be  disturbed.  And  it  is  well 
settled  that  the  owner  of  land  cannot  recall  a  declaration  or  admission  with 
regard  to  boundary,  on  which  third  persons  have  relied  in  buying :  Spears 
v.  Walker,  1  Head  166 ;  Robinson  v.  Justice,  2  P.  &.  W.  19,  23 ;  Richard- 
son v.  Pickering,  41  N.  H.  386.  See  Combs  v.  Cooper,  5  Minn.  254. 

In  Parker  v.  Barker,  2  Mete.  423,  however,  the  court  held,  that  a  parol 
stipulation,  made  by  one  party  and  acted  on  by  the  other,  will  not  consti- 
tute an  estoppel  with  reference  to  land,  unless  it  is  attended  by  actual  fraud 
or  concealment ;  and  that  where  it  is  not,  it  amounts  to  nothing  more  than 
a  mere  breach  of  agreement,  which  is  directly  within  the  provisions  of 
the  statute  of  frauds,  and  cannot  bind  or  affect  the  title  to  laud.  And  it 
was  consequently  decided,  that  a  promise  by  a  prior  mortgagee  to  waive 
his  priority  in  favor  of  a  second,  if  he  would  accept  the  laud  as  security, 
and  give  time  to  the  mortgagor,  did  not  debar  the  former  from  insisting  on 
his  legal  right.  Much  doubt  was  expressed  in  these  cases,  as  well  as  in 
those  of  Marshall  v.  Pierce,  12  N.  H.  127;  Boiling  v.  Mayor,  3  Rand. 
563,  and  Denn  v.  Baldwin,  1  Zab.  395,  as  to  whether  such  admissions  can 
affect  the  title  to  land  in  a  court  of  law,  under  any  circumstances  ;  and  it 
was  said  in  Swick  v.  Sears,  1  Hill  18,  that  a  statement  by  the  plaintiff  that 
his  title  was  extinguished,  did  not  preclude  him  from  subsequently  enforc- 
ing it  against  the  defendant,  although  the  latter  purchased  in  reliance  upon 
what  was  said.  The  same  ground  was  taken  in  Delaplaine  v.  Hitchcock, 

6  Hill  17,  where  it  was  held  that  the  statute  of  frauds  stood  in  the  way 
of  allowing  the  title  to  real  estate  to  be  affected  by  parol  evidence  at  law, 
although  it   was  admitted   that  relief  will  be  afforded  in   equity   if  the 
circumstances  are  such  as  to  show  actual  fraud.     And  the  courts  of  Ala- 
bama have,  in  like  manner,  repeatedly  held  that  the  bar  of  an  equitable 
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estoppel  falls,  when  land  is  in  question,  within  the  exclusive  jurisdiction 
of  chancery,  and  cannot  be  enforced  by  a  merely  legal  tribunal :  McPher- 
son  v.  Walters,  16  Ala.  714  ;  Rowland  v.  Day,  17  Id.  681  ;  Smith  v.  Munday, 
18  Id.  182  ;  Walker  v.  Murphy,  34  Id.  591.  See  also  Winslow  v.  Cooper, 
104  111.  235  ;  Hayes  v.  Livingston,  34  Mich.  384;  Showers  v.  Robinson,  43 
Id.  502  ;  Suttle  v.  R.  R.  Co.,  76  Va.  284.  These  decisions  may  draw  the 
line  of  demarcation  between  law  and  equity  correctly,  but  they  are  opposed 
by  a  great  number  of  cases,  in  which  the  estoppel  arising  from  the  con- 
cealment or  misrepresentation  of  the  title  to  land,  has  been  held  to  consti- 
tute a  good  defence  in  a  court  of  law  :  Sayles  v.  Smith,  12  Wend.  57 ; 
Reid  v.  Heasley,  2  B.  Mon.  254;  Thompson  v.  Sanborn,  11  N.  H.  201  ; 
Brown  v.  Wheeler,  17  Conn.  345  ;  Hamilton  v.  Hamilton,  4  Penn.  St.  193 , 
Nixon  v.  Carco,  28  Miss.  414,  430 ;  R.  R.  Co.  v.  Ragsdale,  54  Id.  200 ;  and 
also  by  others,  where  the  expenditure  of  labor  or  money  by  one  man  on 
the  laud  of  another,  under  a  license  given  by  the  owner,  has  been  held  to 
estop  the  latter  from  revoking  the  license,  and  ousting  the  former  from  the 
possession  of  the  land :  Dyer  v.  Cornell,  4  Peun.  St.  359  ;  Ricker  v.  Kelly, 
1  Me.  117;  Androscoggin  Bridge  v.  Bragg,  11  N.  H.  102;  Rhodes  v. 
Otis,  33  Ala.  578  ;  2  Am.  Lead.  Cas.  570,  5th  ed.  And  whatever  the 
rule  on  this  point  may  be,  all  the  cases  agree  that  a  license  is  a  justifica- 
tion for  acts  done  under  it  before  it  is  withdrawn :  Pollard  v.  Maddox,  28 
Ala.  321. 

A  similar  question  arises  where  a  disputed  title  to  real  estate  is  submitted 
to  the  decision  of  arbitrators  under  a  verbal  agreement,  and  without  the 
sanction  of  a  rule  of  court.  In  some  of  the  cases,  such  submissions  have 
been  held  to  be  void,  so  far  as  the  title  to  the  land  is  concerned,  although 
susceptible  of  being  made  the  foundation  of  a  recovery  in  damages,  for  a 
refusal  to  comply  with  their  terms :  Whitney  v.  Holmes,  15  Mass.  152  ; 
while  there  are  a  number  of  others  in  which  they  have  been  invested  with 
all  the  force  of  a  judicial  determination,  and  held  absolutely  binding  : 
Sheltou  v.  Alcox,  11  Conn.  240;  Cary  v.  Wilcox,  6  N.  H.  177.  In  others 
again,  the  distinction  has  been  taken,  that  although  the  statute  of  frauds 
and  the  rules  of  the  common  law  may  preclude  the  transfer  or  extinguish- 
ment of  a  right  to  laud,  by  an  award  which  has  its  origin  in  a  parol  sub- 
mission, yet  that  the  transaction  will  take  effect  as  an  estoppel,  and  without 
passing  the  title,  preclude  either  party  from  asserting  it  in  opposition  to  the 
award :  Robertson  v.  McNeil,  12  Wend.  578  ;  Clark  v.  Wethey,  19  Id. 
320 ;  Cary  v.  Wilcox,  6  N.  H.  177  ;  Merrick's  Estate,  5  W.  &  S.  9  ;  French 
v.  New,  20  Barb.  481,  488 ;  especially  if  the  arbitrators  were  appointed 
under  a  rule  of  court :  Goodridge  v.  Dustin,  5  Mete.  363. 

The  effect  of  the  parol  adjustment  of  the  boundaries  of  land,  whether 
by  the  award  of  referees  or  the  act  of  the  parties,  was  considered  in  the 
case  of  Kellogg  v.  Smith,  7  Cush.  375,  where  the  court  admitted  the 
difficulty  of  reducing  the  cases  to  system  and  consistency,  and  limited 
themselves  to  deciding  that  long  acquiescence  may  give  validity  to  such 
transactions  even  if  they  do  not  possess  it  in  the  first  instance.  And  the 
result  of  the  authorities  as  a  whole  would  seem  to  be,  that  while  the  award 
must  strictly  speaking  be  limited  at  Jaw  to  concluding  the  parties,  and 
cannot  take  away  or  confer  an  estate  in  the  land,  Merrick's  Estate  ;  Doe 
v.  Kosser,  3  East  15 ;  Sellick  v.  Addams,  15  Johns.  197  ;  Davis  v.  Havard, 
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15  S.  &  R.  165,  it  may  notwithstanding  be  a  sufficient  ground  for  a  decree 
of  specific  performance  in  equity,  when  the  submission  is  in  writing,  or  the 
circumstances  are  such  in  other  respects  as  to  take  the  case  out  of  the  pro- 
visions of  the  statute  of  frauds  :  Davis  v.  Havard  ;  Merriweather  v.  Lar- 
mon,  3  Sneed  447 ;  1  Lead.  Cas.  Eq.  766,  3d  Am.  ed. 

The  question  presented  in  these  and  other  cases,  which  involve  the 
operation  of  equitable  estoppels  on  real  estate,  is  both  difficult  and  import- 
ant. It  is  undoubtedly  true,  that  the  title  to  land  cannot  tye  bound  by  an 
oral  agreement,  or  barred  by  matter  in  pais,  without  an  apparent  violation 
of  those  provisions  of  the  statute  of  frauds,  which  require  a  writing  when 
the  realty  is  involved.  But  it  is  equally  well  settled,  that  equity  will  not 
allow  the  statute  to  be  used  as  a  means  of  effecting  the  fraud  which  it  was 
designed  to  prevent,  and  will  withdraw  every  case  not  within  its  spirit  from 
the  rigor  of  its  letter,  if  it  be  possible  to  do  so  without  violating  the  gen- 
eral policy  of  the  act,  and  giving  rise  to  the  uncertainty  which  it  was 
meant  to  obviate.  It  is  well  established  that  an  estate  in  land  may  be 
virtually  transferred  from  one  man  to  another  without  a  writing,  by  a  ver- 
bal sale  accompanied  by  actual  possession,  or  by  the  failure  of  the  owner 
to  give  notice  of  his  title  to  the  purchaser,  under  circumstances  where  the 
omission  operates  as  a  fraud ;  and  although  the  title  does  not  pass  under 
these  circumstances,  a  conveyance  will  be  decreed  by  a  court  of  equity  : 
Runlet  v.  Otis,  2  N.  H.  167  ;  Wells  v.  Pierce,  27  Id.  503 ;  Wendell  v.  Van  - 
Rensselaer,  1  Johns.  Ch.  344.  It  would,  therefore,  seem  too  late  to  con- 
tend that  the  title  to  real  estate  cannot  be  barred  by  matter  in  pais,  with- 
out disregarding  the  statute  of  frauds  ;  and  the  only  room  for  dispute  is  as 
to  the  forum  in  which  relief  must  be  sought:  Watkins  v.  Peck,  13  N.  H. 
373;  Corbett  v.  Norcross,  35  Id.  99,  116.  The  remedy  in  such  cases,  lay 
originally  in  an  application  to  chancery,  and  no  redress  could  be  had  in  a 
merely  legal  tribunal,  except  under  rare  and  exceptional  circumstances : 
Til  ton  v.  Nelson,  27  Barb.  595,  602.  But  the  common  law  has  been  en- 
larged and  enriched  with  the  principles  and  maxims  of  equity,  which  are 
constantly  applied  at  the  present  day  in  this  country,  and  even  in  England, 
for  the  relief  of  sureties,  the  protection  of  mortgagors  and  the  benefit  of 
purchasers,  by  a  wise  adaptation  of  ancient  forms  to  the  more  liberal  spirit 
of  modern  times.  The  doctrine  of  equitable  estoppel  is,  as  its  name  indi- 
cates, chiefly,  if  not  wholly,  derived  from  the  courts  of  equity,  and  as 
those  courts  apply  it  to  every  species  of  property,  there  would  seem  no 
reason  why  its  application  should  be  restricted  in  the  courts  of  Jaw.  Pro- 
tection against  fraud  is  equally  necessary,  whatever  may  be  the  nature  of 
the  interest  at  stake ;  and  there  is  nothing  in  the  nature  of  real  estate  to 
exclude  those  wise  and  salutary  principles  which  are  now  applied  without 
scruple  in  both  jurisdictions,  in  the  case  of  personalty.  And  whatever  may 
be  the  wisdom  of  the  change,  through  which  the  law  has  encroached  on  the 
jurisdiction  of  chancery,  it  has  now  gone  too  far  to  be  confined  within  any 
limits  short  of  the  whole  field  of  jurisprudence.  This  view  is  sustained  by 
the  main  current  of  decisions :  Shaw  v.  Beebe,  35  Vt.  204,  210 ;  Merritl 
v.  Home,  5  Ohio  St.  307,  318;  Burkhalter  v.  Edwards,  16  Ga.  593,  597; 
and  was  ably  vindicated  by  Whitman,  C.  J.,  in  the  case  of  Rangely  v. 
Spring,  28  Me.  127,  where  the  application  of  estoppel  in  pais  to  the  title 
to  land,  is  shown  not  to  be  at  variance  with  the  interpretation  which  has 
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invariably  been  given  to  the  statute  of  frauds,  in  equity,  and  to  be 
tially  necessary  to  the  proper  administration  of  the  common  law  ;  and 
there  would  seem  to  be  no  middle  ground  between  assenting  to  this  conclu- 
sion, and  adopting  the  directly  opposite  view  taken  by  the  courts  of  North 
Carolina  and  Arkansas,  which  refuse  to  admit  that  a  man  can  be  legally 
precluded  from  asserting  his  title  to  either  real  or  personal  property  by  his 
acts  or  admissions,  and  hold  that  the  only  remedy  for  the  injured  party 
lies  in  equity :  Jones  v.  Sasser,  1  Dev.  &  B.  462 ;  Sasser  v.  Jones,  3  Ired. 
Eq.  19 ;  West  v.  Tilghman,  9  Id.  163  ;  Danley  v.  Rector,  5  Eng.  211.  In 
Corbett  v.  Norcross,  35  N.  H.  99,  the  doctrine  of  equitable  estoppel  was 
accordingly  said  to  be  one  which  the  law  would  now  apply  both  to  real 
and  personal  property,  without  sending  the  parties  for  relief  to  equity. 
But  it  is  equally  well  settled,  that  since,  as  between  equal  and  co-ordinate 
tribunals  neither  can  lessen  the  powers  of  the  other  by  arrogating  them  to 
itself,  the  appropriation  of  the  doctrines  of  equity  by  the  common  law, 
will  not  preclude  the  right  to  seek  redress  by  an  application  in  due  form 
to  chancery :  Wells  v.  Pierce,  27  N.  H.  503  ;  The  Wesley  Church  v. 
Moore,  10  Peun.  St.  273,  280 :  although  the  point  was  decided  the  other 
way  in  Hood  v.  N.  Y.  &  N.  H.  Railroad,  23  Conn.  609. 

When  the  circumstances  are  such  as  to  give  rise  to  an  equitable  estop- 
pel, it  will  be  binding  on  subsequent  purchasers  with  notice  :  Shaw  v. 
Beebe,  35  Vt.  204;  although  in  the  absence  of  notice,  the  legal  title 
must  prevail,  at  all  events  where  land  is  in  question :  Prince  v.  Case,  10 
Conn.  375. 

It  may,  however,  be  thought  that  the  statutory  provision,  which  makes 
a  writing  essential  to  the  creation  of  an  estate  in  laud,  should  not  be  dis- 
pensed with  either  at  law  or  in  equity,  unless  on  the  ground  of  actual  or 
constructive  fraud ;  and  that  a  man  who  claims  to  rely  on  a  verbal  con- 
tract, and  dispense  with  the  certainty  of  written  evidence,  ought  not  be 
allowed  to  rely  on  the  doctrine  of  equitable  estoppel  to  repair  his  own 
laches :  Parker  v.  Barker,  2  Mete.  423  ;  Brewer  v.  Boston  &  Worcester 
Rd.  Co.,  5  Id.  478  ;  MeAfferty  v.  Conover,  7  Ohio  St.  99,  105;  Delaplaiue 
v.  Hitchcock,  6  Hill  17 ;  Carleton  v.  Redington,  21  N.  H.  291 ;  Batch- 
elder  v.  Sanborn,  4  Id.  474  ;  Burnham  v.  Porter,  Id.  570  ;  Wilton  v.  Har- 
wood,  23  Me.  131.  There  are  unquestionably  a  number  of  decisions  in 
favor  of  the  position,  that  the  retraction  of  a  promise  on  the  faith  of 
which  another  has  acted,  is  a  constructive  fraud,  which  will  justify  the 
intervention  of  equity,  or  a  resort  to  the  aid  of  an  estoppel  at  law :  2  Am. 
Lead.  Cas.  577,  5th  ed. :  2  Lead.  Cas.  Eq.  677,  705,  3d  Am.  ed. ;  although 
there  may  have  been  no  concealment  or  misrepresentation,  and  the  only 
ground  for  relief  is  the  breach  of  the  promise :  McAfferty  v.  Conover. 
Thus  it  is  well  settled  in  Pennsylvania,  that  the  execution  of  a  written 
agreement,  upon  an  assurance  that  it  shall  be  construed  as  if  it  contained 
a  contemporaneous  verbal  stipulation,  which  forms  no  part  of  its  terms, 
will  give  a  right  to  insist  on  the  performance  of  the  stipulation,  even  when 
the  effect  is  to  confer  or  divest  an  interest  in  land  :  Hurst  v.  Kirkbride,  1 
Yeates  139  ;  Dinkle  v.  Marshall,  3  Binn.  587  ;  Christ  v.  Diffenback,  1  S. 
&  R.  464;  Partridge  v.  Clark,  4  Penn.  St.  166  ;  Campbell  v.  McCleuac- 
han,  6  S.  &  R.  171  ;  Morrison  v.  Morrison,  6  W.  &  S.  518.  But  the  weight 
of  authority  in  England  and  in  most  of  the  states  of  this  country  seems  to 
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be,  that  those  who  choose  to  rely  on  the  honor  of  others,  instead  of  employ- 
ing the  means  recognised  and  prescribed  by  law,  must  submit  to  the  result 
of  their  undue  confidence  and  indiscretion  :  Lord  Irnham  v.  Child,  1 
Bro.  Ch.  92  ;  Cook  v.  Eaton,  16  Barb.  439  ;  Andrew  v.  Spurr,  8  Allen 
412.  The  point  arose  and  was  decided  in  Irnham  v.  Child,  which  was 
cited  in  Andrew  v.  Spurr,  as  giving  the  rule  in  equity  as  well  as  at  law  : 
ante. 

That  a  man  must  choose  between  different  and  inconsistent  rights,  and 
cannot  assert  one  after  he  has  manifested  his  determination  to  enforce  the 
other,  is  a  rule  of  natural  justice  which  was  known  to  the  common  law  at 
an  early  period,  and  has  since  been  liberalized  and  enlarged  by  equity  : 
Martin  v.  Ives,  17  S.  &  R.  364,  368 ;  ante.  Thus  a  party  will  not  be  per- 
mitted to  impugn  a  decree  or  title  which  he  has  set  up  or  relied  on  in  a 
prior  proceeding,  if  the  effect  is  injurious  to  the  other  party  to  the  contro- 
versy :  Martin  v.  Ives ;  Smith  v.  Jack,  2  W.  &  S.  101  ;  Ullery  v.  Clark, 
18  Penn.  St.  148;  Baily  v.  Baily,  44  Id.  274;  Smith  v.  Cramer,  39 
la.  413  ;  Hidell's  App.,  9  W.  N.  C.  212.  And  in  Goodman  v,  Losey,  3  W. 
&  S.  526,  a  defendant  was  said  to  be  precluded  from  disputing  the  validity 
of  an  outstanding  title  in  one  ejectment,  which  he  had  relied  upon  as  a 
defence  in  another  action  of  the  same  nature ;  although  this  would  seem 
questionable,  because  estoppels  are  confined  to  parties  and  privies,  and  can- 
not be  enforced  by  or  against  a  third  person. 

It  results  from  the  same  principle  that  every  one  who  accepts  a  benefit 
conferred  by  a  will,  is  estopped  from  disputing  its  provisions,  or  claiming 
property  to  which  he  is  entitled  in  his  own  right,  but  which  has  been 
bequeathed  by  the  testator  to  another  ;  at  all  events,  without  a  compensa- 
tion equalling  the  value  of  the  gift  which  he  has  received  from  the  testa- 
tor: Martin  v.  Ives,  17  S.  &  R.  364;  Benedict  v.  Montgomery,  7  W.  &  S. 
238 ;  Smith  v.  Guild,  34  Me.  443  ;  Weeks  v.  Patton,  18  Id.  42 ;  Noe  v. 
Splivale,  54  Cal.  207 ;  Bank  v.  Stone,  80  Ky.  109  ;  1  Lead.  Cas.  Eq.  400, 
3d  Am.  ed.  So  those  who  claim  rights  under  a  deed  can  not  attack  it? 
validity:  Pickett  v.  Bank,  32  Ark.  346;  Jacobs  v.  Miller,  50  Mich.  119; 
Rankin  v.  Warner,  2  Lea  302.  In  this  case,  however,  as  in  most  others, 
the  estoppel  will  not  arise  unless  the  acts  or  declarations  constituting  it  are 
plainly  inconsistent  with  the  right  which  they  are  alleged  to  have  barred, 
and  were  made  with  full  knowledge  of  its  existence :  Fitz  v.  Cook,  5  Cush. 
596. 

Where  a  devisee  accepted  in  ignorance  of  the  rule,  and  on  hearing  of  it 
immediately  returned  the  property  to  the  executor,  it  was  held  that  there 
had  been  no  election  :  Watson  v.  Watson,  128  Mass.  152. 

No  branch  of  the  law  of  equitable  estoppel  is  more  important  than  that 
which  applies,  when  a  sale,  made  without  authority  or  title,  is  sanctioned 
at  the  time  or  ratified  subsequently  by  the  owner,  and  renders  the  title  of 
the  purchaser  valid,  by  imposing  silence  on  the  only  person  entitled  to 
contest  it :  ante  ;  Bird  v.  Benton,  2  Dev.  179  ;  Governor  v.  Freeman,  4  Id. 
472;  Grace  v.  Mercer,  10  B.  Mon.  157;  Blackwood  v.  Jones,  4  Jon.  Eq. 
54  ;  Rider  v.  Union  Co.,  4  Bosw.  169  ;  Youngblood  v.  Cunningham,  38  Ark. 
47  ;  Cooley  v.  Wilson,  42  la.  425.  The  principle  is  irrespective  of  the 
nature  of  the  property  sold  :  Commonwealth  v.  Shuman,  18  Penn.  St.  343  ; 
and  will  be  so  moulded  as  to  prevent  fraud  and  injustice,  in  whatever  form 
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they  may  present  themselves :  Muse  v.  Letterman,  13  S.  &  R.  167.  Thus, 
a  right  arising  under  a  legacy  in  a  will,  or  a  gift  by  the  testator  in  his 
lifetime,  may  be  extinguished  by  allowing  the  executor  to  charge  himself 
xvith  the  value  of  the  property  in  his  account,  and  apply  it  to  the  pay- 
ment of  distributees  or  creditors  :  Harrison  v.  Pool,  16  Ala.  167  ;  McCravey 
v.  Remson,  19  Id.  430.  In  like  manner,  the  purchase  of  a  debt,  on  the 
faith  of  an  admission  by  the  debtor  of  his  liability  to  pay  it,  will  deprive 
him  of  the  right  of  taking  defence  in  any  suit  which  may  be  brought  sub- 
sequently on  behalf  of  the  buyer :  Sloan  v.  Richmond  Trading  Co.,  6  Blackf. 
176 ;  Williams  v.  Rank,  1  Cart.  230 ;  Crout  v.  De  Wolf,  1  R.  I.  393  ; 
Swenson  v.  Walker,  3  Tex.  93  ;  Truscott  v.  Robinson,  4  Barb.  495  ;  and  in 
Wright  v.  Boiling,  27  Ala.  259,  the  assent  of  a  mortgagor  to  the  transfer 
of  the  mortgage  as  an  indemnity  to  a  third  person  for  uniting  with  him  as 
a  surety  in  a  note  to  the  mortgagee,  was  held  to  preclude  him  from  saying 
that  the  mortgage  was  not  a  valid  security.  Nothing  is  better  settled  than 
that  the  express  or  even  tacit  acquiescence  of  the  owner,  in  an  unautho- 
rized sale  of  chattels  personal,  will  preclude  him  from  questioning  the  title 
of  the  vendor :  Cox  v.  Buck,  3  Strob.  367 ;  Thompson  v.  Blanchard,  4 
Corns.  303 ;  Brewster  v.  Baker,  16  Barb.  613  ;  Hibbard  v.  Stewart,  1  Hilt. 
207  ;  Thompson  v.  Sauborn,  11  N.  H.  201 ;  and  in  the  case  last  cited,  such 
an  estoppel  was  held  to  arise  from  a  failure  to  inform  a  purchaser,  who  had 
bought  on  credit,  of  the  real  state  of  the  title,  and  thus  put  him  on  his 
guard  against  paying  the  price.  Whether  the  acts  or  declarations  consti- 
tuting the  estoppel  were  contemporaneous  with  or  prior  to  the  sale,  will  be 
immaterial  if  they  were  intended  to  deceive,  and  the  buyer  was  actually 
misled  :  Quirk  v.  Thomas,  6  Mich.  76 ;  Robinson  v.  Justice,  2  P.  &  W.  19, 
23  ;  Lewis  v.  Carstairs,  6  Whart.  193;  5  W.  &  S.  208,  ante;  and  a  man 
cannot  deny  the  validity  of  a  sale  made  by  a  person  whom  he  has  enabled 
to  hold  himself  out  to  the  world  as  the  owner,  or  duly  authorized  to  sell : 
Pickering  v.  Busk,  15  East  38;  Davis  v.  Bradley,  24  Vt.  55;  Dyer  v. 
Pearson,  3  B.  &  C.  38 ;  Reed  v.  Van  Cleve,  3  Dutch.  352 ;  Quirk  v. 
Thomas  ;  Carmichael  v.  Buck,  10  Rich.  332,  12  Id.  45  ;  Ayer  v.  Mordecai, 
Id.  287  ;  James  v.  Railroad,  9  Id.  416  ;  Anderson  v.  Armstead,  69  111.  452 ; 
Wade  v.  Buuu,  84  Id.  117  ;  Curyea  v.  Berry,  84  Id.  600  ;  Stewart  v.  Muu- 
ford,  91  Id.  58.  But,  in  order  to  produce  this  result,  there  must  be  fraud 
or  neglect  on  the  part  of  the  owner,  as  well  as  good  faith  on  that  of  the 
purchaser :  Dyer  v.  Pearson  ;  Fawcett  v.  Osborn,  32  111.  411 ;  and  no 
title  will  pass  by  an  unauthorized  sale  by  a  bailee  or  agent  to  whom  goods 
have  been  intrusted  in  the  ordinary  course  of  business  :  ante,  vol.  i.  The 
cases  of  James  v.  Railroad  and  Ayer  v.  Mordecai,  where  the  court  seems  to 
have  inclined  the  other  way,  are  at  variance  with  the  general  course  of 
decisions,  and  were  virtually  overruled  in  Carmichael  v.  Buck,  10  Rich. 
332,  12  Id.  451.  When,  however,  the  authority  of  the  agent  is  general, 
and  implies,  prima  facie,  a  right  to  sell,  the  purchaser  will  not  be  bound 
by  restrictions  or  limitations  which  he  has  no  means  of  knowing :  Griffin 
v.  Ransdell,  71  Ind.  440 ;  ante,  vol.  i. ;  and  this  principle  has  been 
carried  to  the  length  of  deciding,  contrary  to  what  has  generally  been  sup- 
posed to  be  the  law,  that  the  executors  of  a  deceased  principal  are  pre- 
cluded from  relying  on  his  death  as  a  revocation  of  the  agency  against  a 
bona  fide  purchaser ;  at  all  events,  where  the  act  in  question  is  in  pais, 
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and  may  be  done  by  the  agent  in  his  own  name  :  Ish  i.  Crane,  8  Ohio  St. 
521 ;  see  1  Am.  Lead.  Cas.  361,  5th  ed.,  ante. 

It  has,  in  like  manner,  been  long  and  well  established  in  equity,  and  is 
now  held  in  most  courts  of  law,  that  every  one  who  encourages,  or  even 
stands  by  and  sanctions  the  acquisition  of  land  by  another,  will  not  only  be 
estopped  from  invalidating  the  interest  thus  acquired,  by  the  subsequent 
assertion  of  a  title  which  he  held  with  full  knowledge  at  the  time,  but  may 
be  compelled  to  execute  a  conveyance  to  the  purchaser :  Hunsden  v.  Chey- 
ney,  2  Vern.  150 ;  Wendell  v.  Reusselaer,  1  Johns.  Ch.  354 ;  Wells  v. 
Pierce,  27  N.  H.  503  ;  Higgins  v.  Ferguson,  14  111.  269 ;  Bradley  v.  Sny- 
der,  Id.  263  ;  Nixon  v.  Carco,  28  Miss.  414,  428  ;  Tilton  v.  Nelson,  27 
Barb.  595;  Carpenter  v.  Stilwell,  12  Id.  128  ;  Doub  v.  Mason,  2  Md.  380  ; 
Buckingham  v.  Haiues,2  Ohio  St.  559  ;  Smiley  v.  Wright,  2  Ohio  510  ;  Gregg 
v.  Von  Phul,  1  Wall.  274  ;  Suodgrass  v.  Ricketts,  13  Cal.  359 ;  Woods  v.  Wil- 
son, 37  Penn,  St.  379  ;  Saundersou  v.  Ballance,  2  Jon.  Eq.  322  ;  Savage  v, 
Foster,  9  Mod.  35  ;  Shapley  v.  Rangley,  1  W.  &  M.  213  ;  Vanhorn  v.  Frick, 
3  S.  &  R.  278  ;  Carr  v.  Wallace,  7  Watts  394 ;  Rangeley  v.  Spring,  21  Me.  130 ; 
Thompson  v.  Sanborn,  11  N.  H.  201  ;  Drew  v.  Rust,  36  Id.  335 ;  Wimmer 
v.  Fickliu,  14  Bush  193  ;  Chapman  v.  Pingree,  67  Me.  198  ;  Turner  v. 
Baker,  64  Mo.  218.  The  rule  is  a  broad  one,  and  applies  equally,  whether 
the  sale  is  public  or  private,  the  act  of  the  parties  themselves,  or  the  act 
of  the  law :  Stone  v.  Britton,  22  Ala.  543 ;  Billington  v.  Welch,  5  Binn. 
129  ;  Covert  v.  Irving,  3  S.  &  R.  289 ;  Epley  v.  Witherow,  7  Watts  163  ; 
Eshback  v.  Zimmerman,  2  Penn.  St.  317  ;  Morford  v.  Bliss,  12  B.  Mou. 
255 ;  Otis  v.  Sill,  8  Barb.  102  ;  Whittiugton  v.  Wright,  9  Ga.  23 ;  Brown 
v.  Bank  of  Chambersburg,  3  Penn.  St.  187  ;  Randall  v.  Silverthorn,  4  Id. 
177 ;  Biddle  v.  Moore,  3  Id.  161 ;  Reid  v.  Heasley,  2  B.  Mon.  254  ; 
Osborn  v.  Elder,  65  Ga.  360;  Morris  v.  Shannon,  12  Bush  89;  the  only 
difference  being,  that  as  sales  by  authority  of  law  are  professedly  limited 
to  the  interest  of  the  defendant  in  the  execution,  clearer  proof  will  be 
requisite  than  in  other  cases,  to  estop  a  third  person  from  asserting  an 
adverse  interest,  which  is  not,  prima  facie,  within  the  scope  of  the  sale : 
Menges  v.  Oyster,  4  W.  &  S.  20. 

If  the  owner  acquiesces  in  a  sale  under  an  irregular  execution  he  can 
neither  question  the  title  of  the  purchaser  nor  claim  the  proceeds  of  the 
sale  as  against  the  plaintiff  in  the  execution :  Slagel  v.  Murdock,  65  Mo. 
522. 

It  has  been  held  in  like  manner  in  a  number  of  instances,  that  the  erec- 
tion of  permanent  structures  or  buildings  on  land,  with  the  consent  or 
acquiescence  of  the  owner,  and  in  ignorance  of  his  title,  will  give  the 
person  by  whom  the  expenditure  is  made,  all  the  rights  of  a  purchaser, 
and  entitle  him  to  be  protected  in  the  enjoyment  of  the  fruits  of  his  money 
or  labor :  Stiles  v.  Cowper,  3  Atk.  692  ;  Carr  v.  Wallace,  7  Watts  396  ;  Pitts- 
burgh v.  Scott,  1  Peun.  St.  309  ;  Robinson  v.  Justice,  2  P.  &  W.  19  ;  Ham- 
ilton v.  Hamilton,  4  Penn  St.  195  ;  Hall  v.  Fisher,  9  Barb.  17 ;  R.  R.  Co. 
v.  Jones,  68  Ala.  48  ;  Iversou  v.  Saulsbury,  65  Ga.  724 ;  Eldridge  v.  Wal- 
ker, 80  111.  270  ;  Nichols  v.  Pool,  89  Id.  491 ;  Bullis  v.  Noble,  36  la.  618  ; 
Overman  v.  Hathaway,  29  Kas.  434;  Kelly  v.  Hurt,  74  Mo.  561  ;  Wood- 
ward v.  Tudor,  32  P.  F.  Sm.  382;  Kirk  v.  Hamilton,  102  U.  S.  68; 
although  it  has  been  said  in  others  that  this  result  will  not  follow,  unless 
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there  has  been  a  fraudulent  concealment  or  misstatement  of  the  true  state 
of  the  title,  as  distinguished  from  a  mere  promise  or  assurance  that  it  shall 
not  be  enforced  to  the  prejudice  of  the  other  party  :  Carletou  v.  Redding- 
ton,  21  N.  H.  291 ;  Batchelder  v.  San  born,  4  Id.  474  ;  Leland  v.  Gassett, 
17  Vt.  403  ;  Wilton  v.  Harwood,  23  Me.  131 ;  because  the  provisions  of  the 
statute  of  frauds  should  not  be  relaxed  in  favor  of  a  man  who  chooses  to 
rely  on  the  good  faith  of  others,  with  a  full  knowledge  of  the  risk  which 
he  incurs,  instead  of  having  the  agreement  reduced  to  writing  as  required 
by  law.  And  it  is  well  settled,  that  an  estoppel  will  not  spring  from  mere 
silence  or  acquiescence,  unless  the  circurnstancess  render  it  a  duty  to  put 
the  purchaser  on  his  guard  :  Clabaugh  v.  Byerly,  7  Gill  354  ;  Hill  v.  Epley, 
31  Penn.  St.  331 ;  Taylor  v.  Ely,  25  Conn.  250 ;  Strong  v.  Ellsworth,  26 
Vt.  366  ;  although,  when  they  do,  equity  will  unhesitatingly  apply  the 
maxim  which  was  cited  and  enforced  in  Nevins  v.  Belknap,  2  Johns.  573, 
that  he  who  is  silent  when  conscience  requires  him  to  speak,  shall  be  de- 
barred from  speaking  when  conscience  requires  him  to  be  silent :  Wendell 
v.  Van  Rensselaer,  1  Johns.  Ch.  354 ;  Morford  v.  Bliss,  12  B.  Mon.  255. 
And  in  Woods  v.  Wilson,  37  Penn.  St.  379,  the  court  said,  that  when  one 
whose  title  is  not  recorded,  and  cannot  therefore  be  learned  by  the  ordinary 
means  of  inquiry,  lies  by  for  a  length  of  time  without  warning  others  who 
are  making  expenditures  on  his  land,  under  a  confidence  induced  by  a 
false  show  of  title,  equity  will  view  his  conduct  as  a  fraud,  and  afford  relief 
to  those  whom  his  negligence  has  injured.  "  There  is  no  principle  better 
established,"  said  Chancellor  Kent,  in  Wendell  v.  Van  Reusselaer,  "  nor 
one  founded  on  more  solid  considerations  of  equity  and  public  utility,  than 
that  which  declares  that  a  man  who  knowingly,  though  he  does  it  pas- 
sively, looks  on  and  suffers  another  to  purchase, or  expend  money  on  land, 
under  an  erroneous  opinion  of  title,  without  making  known  his  own  claim, 
shall  not  be  permitted  to  exercise  his  legal  right  against  such  person.  It 
would  be  an  act  of  fraud  and  injustice,  and  his  conscience  is  bound  by 
this  equitable  estoppel."  The  rule  thus  laid  down,  was  established  in 
equity  at  an  early  period,  and  is  now  enforced  in  many  of  the  States  of 
this  country  by  the  courts  of  law :  Wells  v.  Pierce ;  Nixon  v.  Carco,  28 
Miss.  414;  Beaupland  v.  McKeen,  28  Penn.  St.  124;  Willis  v.  Swartz,  Id. 
413  ;  Shall  v.  Biscoe,  18  Ark.  142  ;  Ferguson  v.  Miller,  4  Cal.  97  ;  Cochran 
v.  Harrow,  22  111.  345 ;  Gottschalk  v.  Be  Santos,  12  La.  Ann.  473 ;  Funk 
v.  Newcomer,  10  Md.  301.  Standing  by,  does  not  necessarily  imply  actual 
presence,  but  will  exist  for  all  the  purposes  of  an  estoppel,  whenever  there 
is  such  knowledge  of  the  sale  and  of  the  attendant  circumstances  as  makes 
it  a  duty  to  warn  the  purchaser  :  State  v.  Holloway,  8  Blackf.  45  ;  Catling 
v.  Rodman,  6  Ind.  289 ;  Richardson  v.  Chickering,  41  N.  H.  380,  386. 
And,  although  no  one  will  be  estopped  by  silence  who  is  not  shown  to  have 
been  guilty  of  a  fraud,  or  of  the  gross  neglect  and  indifference  which,  when 
the  rights  of  others  are  in  question,  is  constructively  fraudulent,  still,  a 
man  who  connives  at  a  deceit,  which  he  might  have  exposed,  may  fairly 
be  required  to  bear  the  consequences,  instead  of  allowing  them  to  fall  on 
the  injured  party.  A  mortgagee  may  consequently  lose  the  right  to  enforce 
the  mortgage  by  acting  as  an  adviser  or  witness  in  a  sale  of  the  land,  with 
full  knowledge  that  the  purchaser  is  buying  under  the  impression  that  the 
mortgage  is  satisfied :  Miller  v.  Bingham,  29  Vt.  82 ;  and  an  estoppel  of 
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the  same  kind  may  arise  when  a  grantee  suffers  premises  which  have  been 
conveyed  to  him  to  be  sold  to  a  third  person :  Saunderson  v.  Ballonce,  2 
Jon.  Eq.  322. 

It  should,  however,  be  remembered,  that  a  rule  precluding  a  man  from 
claiming  what  is  conceded  to  be  his  own,  is  in  a  high  degree  penal,  and 
ought  not  to  be  enforced  if  justice  can  be  attained  without  a  forfeiture  : 
Morris  v.  Moore,  11  Humph.  433;  Boggs  v.  Merced  Mining  Co.,  14  Cal. 
279  ;  Crest  v.  Jack,  3  Watts  238  ;  Commonwealth  v.  Moltz,  10  Peim. 
St.  527,  531 ;  Woods  v.  Wilson,  37  Id.  379.  It  must  appear  that  he 
was  acquainted  with  his  title  and  wilfully  concealed  or  misstated  it, 
because  it  would  be  manifestly  unjust  to  punish  ignorance  or  misappre- 
hension of  the  true  nature  or  existence  of  a  right,  by  the  loss  of  the  power 
to  enforce  it :  Morris  v.  Moore ;  Tilghman,  v.  West,  8  Ired.  Eq.  83  ;  Roys- 
ton  v.  Howie,  15  Ala.  309 ;  Dixfield  v.  Newton,  41  Me.  221  ;  McGarrity 
v.  Byington,  12  Cal.  426  ;  Newman  v.  Edwards,  34  Penn.  St.  32 ;  Taylor 
v.  Ely,  25  Conn.  250  ;  McAfferty  v.  Conover,  7  Ohio  St.  99, 105  ;  Clabaugh 
v.  Byerly,  7  Gill  354  ;  Gunn  v.  Bates,  6  Cal.  263  ;  Robinson  v.  Justice,  2 
P.  &  W.  19,  22  ;  Commonwealth  v.  Moltz ;  Odlin  v.  Gove,  41  N.  H.  465  ; 
Herrick  v.  Marshall,  66  Me.  435.  But  in  Bullis  v.  Noble,  36  la.  618,  the 
estoppel  was  enforced  though  the  owner  had  forgotten  that  his  deed  cov- 
ered the  lot  in  controversy. 

It  should  also  be  shown,  that  the  language  or  conduct  of  the  owner, 
was  the  direct  motive  or  inducement  to  the  outlay  or  expenditure  of  the 
person  who  purchased  the  laud  or  made  the  outlay,  so  as  to  afford  just 
ground  for  an  inference  that  the  wrong  done  by  the  former  occasioned  the 
loss  incurred  by  the  latter :  Ware  v.  Cowles,  24  Ala.  446  ;  Jones  v.  Cowles, 
26  Id.  612;  Brewer  v.  Brewer,  19  Ala.  481 ;  Morton  v.  Hodgdon,  32  Me. 
127 ;  Morris  v.  Moore ;  Cambridge  Institution  v.  Littlefield,  6  Cush.  216  ; 
Watkins  v.  Peck,  13  N.  H.  360;  Otis  v.  Sill,  8  Barb.  102  ;  Darlington's 
Appropriation,  13  Penn.  St.  430  ;  Carpenter  v.  Stilwell,  1  Kern.  61.  Ignor- 
ance of  the  true  state  of  the  title  on  the  part  of  the  purchaser,  Crest  v. 
Jack,  3  Watts  238;  Hepburn  v.  McDowell,  17  S.  &  R.  383;  Ferris  v. 
Coover,  10  Cal.  589  ;  Steel  v.  Smelting  Co.,  106  U.  S.  447 ;  must  concur 
with  wilful  mispreseutation  or  concealment  on  that  of  the  vendor ;  and  an 
attempt  to  deceive  will  be  immaterial,  unless  it  has  resulted  in  actual 
deception  and  consequent  injury :  Casey  v.  Inloes,  1  Gill  430  ;  Lawrence 
v.  Brown,  1  Selden  394 ;  Hill  v.  Epley,  31  Penn.  St.  331 ;  Goodson  v. 
Beacham,  24  Ga.  150,  ante. 

In  order,  moreover,  to  debar  the  owner,  the  concealment  must  be  fraud- 
ulent, or  marked  with  such  gross  negligence  and  indifference  to  the  rights 
of  others,  as  to  be  equivalent  to  actual  and  premeditated  fraud  :  Morris  v. 
Moore ;  Parker  v.  Barker,  2  Mete.  423 :  and  although  it  has  been  said 
that  a  man  may  be  estopped  by  standing  and  seeing  land  sold,  on  which 
he  has  a  mortgage,  without  apprising  the  purchaser,  Cochran  v.  Harrow, 
22  111.  345,  this  result  will  not  follow  unless  he  knows  that  the  sale  is  made 
free  of  encumbrances,  or  that  the  purchaser  is  laboring  under  a  false 
impression.  What  shall  be  such  a  suppressio  veri,  or  suggestio  falsi,  as  to 
bring  the  rule  into  action,  depends,  in  a  great  degree,  on  the  circumstances 
of  each  particular  instance :  but  some  degree  of  moral  wrong  would  seem 
indispensably  necessary  to  give  mere  silence  or  acquiescence  the  force  of  a 
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peremtory  estoppel :  Clabaugh  v.  Byerly,  7  Gill  354  ;  Robinson  v.  Justice, 
2  P.  &  W.  19,  22 ;  Hill  v.  Epley,  31  Perm.  St.  331,  337 ;  Titus  v.  Morse, 
40  Me.  348 ;  Colbert  v.  Daniel,  32  Ala.  314.  Good  faith  and  diligence 
must  moreover,  concur  on  one  side,  with  the  want  of  them  on  the  other, 
and  an  estoppel  will  not  arise  in  the  absence  of  actual  fraud,  unless  the 
purchaser  was  destitute,  not  only  of  all  actual  knowledge  of  the  true  state 
of  the  title,  but  of  the  means  of  acquiring  knowledge  by  a  recourse  to  the 
record :  Biglow  v.  Topliff,  25  Vt.  273  ;  Carter  v.  Champion,  8  Conn.  554  ; 
or  in  any  other  manner  equally  obvious  and  certain  :  Hill  v.  Epley,  31 
Penn.  St.  331  ;  Fisher  v.  Mossman,  11  Ohio  St.  42  ;  Taylor  v.  Ely;  Crest 
v.  Jack,  3  Watts  238 ;  Commonwealth  v.  Moltz,  10  Penn.  St.  527,  531 ; 
Odlin  v.  Gove,  41  N.  H.  465 ;  because,  under  these  circumstances,  both 
parties  must  be  regarded  as  equally  negligent,  and  it  would  be  wrong  to 
relieve  one,  at  the  cost  of  enforcing  a  forfeiture  against  the  other ;  East 
India  Co.  v.  Vincent,  2  Atk.  83  ;  Clabaugh  v.  Byerly,  7  Gill  354  ;  Alex- 
ander v.  Kerr,  2  Rawle  83 ;  Hepburn  v.  McDowell  17  S.  &  R.  383 ;  Crest 
v.  Jack,  3  Watts  238 ;  Menges  v.  Oyster,  4  W.  &  S.  20 ;  Casey  v.  Inloes,  1 
Gill  430  ;  Moucure  v.  Hanson,  15  Penn.  St.  385;  Knouff  v.  Thompson,  16 
Id.  357  ;  Tongue  v.  Nutwell,  17  Md.  221  ;  Baldwin  v.  Richman,  1  Stock. 
Ch.  394 ;  Carpenter  v.  Stilwell,  1  Kern.  61  ;  Gray  v.  Bartlett,  20  Pick. 
186.  "  The  rule,"  said  Shaw,  C.  J.,  in  Gray  v.  Bartlett,  "  that  he  who 
stands  by  and  sees  another  laying  out  money  on  land,  cannot  set  up  a  claim 
or  title  to  it  afterwards,  unless  he  gives  notice  at  the  time,  only  applies 
against  one  who  claims  under  some  lien,  trust,  or  right,  not  equally  open  to 
the  parties,  and  in  favor  of  one  who  has  been  deceived  or  misled  by  the 
want  of  notice." 

The  weight  of  authority  would  accordingly  seem  to  be,  that  when  the  title 
has  once  been  duly  recorded  no  responsibility  will  arise  from  a  failure  to 
take  further  or  more  immediate  steps  to  warn  subsequent  purchasers,  who 
may  fairly  be  presumed  to  have  used  the  means  pointed  out  by  law, 
and  acquired  all  the  knowledge  which  it  is  important  for  them  to  have : 
Fisher  v.  Mossman,  11  Ohio  St.  42  ;  Goundie  v.  Northampton  Water  Co., 
7  Penn.  St.  233 ;  Knouff  v.  Thompson,  16  Id.  357 ;  Hill  v.  Epley,  31  Id. 
331 ;  Mason  v.  Philbrook,  69  Me.  57  ;  Sulphine  v.  Dunbar,  55  Miss.  251. 
When,  however,  the  owner  is  directly  apprised  of  the  ignorance  of  the 
buyer,  he  can  hardly  claim  the  benefit  of  this  principle,  because  good  faith 
then  requires  him  to  correct  the  error:  Markham  v.  O'Connor, 52  Ga.  183  ; 
Peery  v.  Hall,  75  Mo.  503 ;  Kingman  v.  Graham,  51  Wis.  232  ;  Baker  v. 
Humphrey,  101  U.  S.  494.  The  owner  must  never  act  or  speak  inconsistently 
with  his  recorded  title,  or  it  will  not  serve  as  constructive  notice  :  Staton  v. 
Bryant,  55  Miss.  261. 

These  principles,  moreover,  are  only  applicable  when  the  estoppel  is 
founded  solely  on  silence  or  acquiescence.  For  when  the  owner  concurs 
in  the  sale  by  participating  in  it  at  the  time,  it  becomes  his  own  act,  and 
he  can  hardly  be  entitled  to  make  his  own  good  faith  a  reason  for  throwing 
the  loss  upon  third  persons,  who  are  equally  innocent.  He  may,  there- 
fore, be  estopped  under  these  circumstances  from  asserting  a  right,  of  which 
he  was  ignorant,  and  will,  at  all  events,  be  precluded  from  alleging  that  he 
misapprehended  its  nature  or  extent,  unless  he  can  show  that  he  was  labor- 
ing under  a  mistake  of  fact  and  had  not  the  means  of  knowledge  :  Proctor 
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v.  Keith,  12  B.  MOD.  252.  Constructive  fraud  may,  equally  with  actual, 
justify  a  court  in  setting  aside  the  provisions  of  the  statute  of  frauds,  and 
decreeing  a  trust  without  written  evidence.  And,  although,  to  use  the 
language  of  Strong,  J.,  in  Hill  v.  Epley,  it  is  only  when  silence  becomes  a 
fraud  that  it  postpones,  there  is  yet,  as  he  went  on  to  remark,  a  wide  differ- 
ences between  silence  and  encouragement,  and  a  man  who  induces  another 
to  buy  by  a  positive  assertion,  may  be  debarred  notwithstanding  his  free- 
dom from  any  conscious  purpose  to  deceive,  on  the  general  principle,  that 
as  between  two  innocent  parties  the  loss  should  be  borne  by  him  to  whose 
act  or  omission  it  is  due  :  Robinson  v.  Justice,  2  P.  &  W.  19,  22  ;  Beaup- 
land  v.  McKeen,  28  Penn.  St.  124  ;  Ormsby  v.  Ihmsen,  10  Id.  467,  471. 
The  difference  is  plain  between  standing  by  without  taking  measures  to 
stop  a  sale  or  warn  the  purchaser,  or  even  answering  such  questions  as  he 
may  choose  to  put,  and  taking  an  active  part  in  the  transaction  or  inducing 
him  to  buy  by  advice  or  persuasion ;  and  good  faith,  which  is  generally  an 
excuse  in  the  former  case,  may  be  insufficient  in  the  latter:  Storrs  v.  Bar- 
ker, 6  Johns.  Ch.  166 ;  Davis  v.  Handy,  37  N.  H.  65 ;  Tilton  v.  Nelson,  27 
Barb.  595  ;  Colbert  v.  Daniel,  32  Ala.  316 ;  Davis  v.  Handy,  37  N.  H.  65; 
Barnes  v.  McKay,  7  111.  301  ;  Payment  v.  Church,  38  Mich,  776  ;  Collins 
v.  Rogers,  63  Mo.  515  ;  Raley  v.  Williams,  73  Id.  310  ;  Miller's  A  pp.,  84 
Penn.  St.  391  ;  Woodward  v.  Tudor,  32  P.  F.  Sm.  382  ;  Mayer  v.  Ramsey, 
46  Tex.  371.  Under  these  circumstances,  the  owner  is  nearly  if  not  quite 
in  the  position  of  a  vendor,  and  cannot  rely  on  the  innocence  of  his  assur- 
ances as  a  reason  why  he  should  not  make  them  good  :  Barnes  v.  McKay, 
7  Ind.  301  ;  Stiles  v.  Cowper,  3  Atk.  692 ;  Wells  v.  Pierce,  27  N.  H.  503 ; 
Robinson  v.  Justice  ;  Beauplaud  v.  McKeen  ;  McKelvey  v.  Truby,  4  W.  & 
S.  323  ;  Hamilton  v.  Hamilton,  4  Penn.  St.  195  ;  Swartz  v.  Swartz,  Id.  353  ; 
MrMullen  v.  Wenner,  16  S.  &  R.  18,  21  ;  Storrs  v.  Barker;  Tilton  v.  Nel- 
son. A  man  will  not  be  permitted  to  recover  laud  which  he  has  encour- 
aged another  to  occupy  and  improve,  even  when  the  encouragement  was 
given  under  the  influence  of  a  mistake  and  in  ignorance  of  his  own  better 
right :  McKelvey  v.  Truby  ;  Woodward  v.  Tudor ;  and  it  will  be  too  late 
to  correct  an  error  in  the  designation  of  a  boundary  line  after  a  building 
has  been  put  up  which  would  have  to  be  taken  down  if  the  error  were 
corrected  :  Willis  v.  Swartz,  28  Penn.  St.  413.  And  in  Beaupland  v. 
McKeeu,  the  court  went  to  the  length  of  deciding  that,  inducing  another 
to  buy,  may  preclude  the  assertion  of  a  subsequently  acquired  title,  on  a 
principle  similar  to  that  which  prevails  when  an  estate  vests  by  descent  or 
purchase  in  a  grantor  who  has  previously  conveyed  with  warranty  :  ante. 
But  it  is  generally  held  that  an  estoppel  in  pais  acts  only  on  existing  rights  : 
Donaldson  v.  Hibner,  55  Mo.  492 ;  Barker  v.  Circle,  60  Id.  258  ;  Caldwell 
v.  Stephens,  57  Id.  589  ;  Dillett  v.  Kemble,  25  N.  J.  Eq.  66.  In  Gill  v. 
Dentou,  71  N.  C.  341,  it  was  however  held  that  where  a  deputy  sheriff 
induced  a  man  to  buy  a  property  by  representing  that  there  were  no  liens, 
when  he  had  in  his  hands  an  execution  binding  the  property,  he  was 
estopped  from  setting  up  a  title  acquired  under  that  execution. 

Ordinarily  speaking,  estoppels  of  this  description  are  limited  to  the 
parties  to  whom  the  declaration  was  made  or  the  assurances  given  ;  ante ; 
but  the  courts  have  sometimes  gone  very  far  in  enforcing  them  in  favor  of 
third  persons :  Robinson  v.  Justice,  2  P.  &  W.  19, 23;  Keeler  v.  Vautuyle, 


THE  DUCHESS  OF  KINGSTON'S  CASE.  893 

6  Penn.  St.  250,  253;  and  in  Lewis  v.  Carstairs,  6  Whart.  193,  5  W.  &  S. 
205,  the  acquiescence  of  the  grantee  of  an  exclusive  right  of  way  in  its 
use  by  others,  and  his  calling  upon  them  to  contribute  to  keep  it  in  re- 
pair, were  held  to  create  an  estoppel  in  favor  of  a  third  person,  who 
might  be  presumed  to  have  been  influenced  by  the  course  thus  pursued, 
although  there  was  no  evidence  that  it  had  been  brought  to  his  knowledge. 

A  man  obviously  cannot  adopt  that  part  of  a  transaction  which  makes 
in  his  favor,  and  reject  the  rest  when  the  effect  is  injurious  to  others,  ante  : 
Males  v.  Lowenstein,  10  Ohio  St.  512.  This  form  of  the  doctrine  of  equi- 
table estoppel  admits  of  less  mistake  or  misapprehension  than  any  other, 
and  is  a  favorite  with  the  courts,  whenever  the  circumstances  are  such  as 
to  admit  of  its  application.  Hence,  when  those  who  are  entitled  to  avoid 
a  sale,  adopt  and  ratify  it,  by  receiving  the  whole  or  any  part  of  the  pur- 
chase-money, equity  will  preclude  them  from  setting  it  aside:  Stroble  v. 
Smith,  8  Watts  280  ;  Commonwealth  v.  Shuman,  18  Penn.  St.  343 ;  Smith 
v.  Warden,  7  Id.  424  ;  Winn  v.  Brown,  14  La.  Ann.  642 ;  Pickens  v.  Yar- 
borough,  30  Ala.  408  ;  Buckingham  v.  Hanna,  2  Ohio  St.  559 ;  Tabler  v. 
Wiseman,  Id.  207  ;  Merritt  v.  Home,  5  Id.  307  ;  Bocock  v.  Pavey,  8  Id. 
270;  Johnson  v.  Fritz,  44  Penn.  St.  449;  State  v.  Stanley,  14  Ind.  409; 
Loney  v.  Bailey,  45  Md.  439  ;  Dickerson  v.  Colgrove,  100  U.  S.  578  ; 
Goodman  v.  Winter,  64  Ala.  410  ;  Reed  v.  Crapo,  127  Mass.  39 ;  Parmele 
v.  McGinty,  52  Miss.  475  ;  Handy  v.  Noonan,  51  Id.  166;  Gaines  v.  Ken- 
nedy, 53  Id.  103;  Hereford  v.  Bank,  53  Mo.  330;  Wamsley  v.  Crook,  3 
Neb.  352;  Moore  v.  Hill,  85  N.  C.  218  ;  Duff  v.  Wynkoop,  74  Penn.  St. 
300;  Herndon  v.  Moore,  18  S.  C.  339.  But  see  Candee  v.  Burke,  1  Hun 
546.  In  Morris  v.  Stewart,  14  Ind.  334,  long  acquiescence  in  a  sale  by  a 
married  woman,  attended  with  the  receipt  of  the  price  by  her  husband, 
was  held  to  render  the  title  of  the  purchaser  valid. 

"Where  a  sale  is  made  of  land,"  said  Lewis,  J.,  in  Smith  v.  Warden, 
19  Penn.  St.  430,  "  no  one  can  be  permitted  to  receive  both  the  money  and 
the  land.  Even  if  the  vendor  possessed  no  title  whatever  at  the  time  of 
the  sale,  the  estoppel  would  operate  upon  a  title  subsequently  acquired. 
It  was  held  by  this  court,  in  Commonwealth  v.  Shuman,  that  'equi-, 
table  estoppels  of  this  character  apply  to  infants  as  well  as  adults,  to 
insolvent  trustees  and  guardians  as  well  as  to  persons  acting  for  themselves, 
and  have  place  as  well  where  the  proceeds  arise  from  a  sale  by  authority  of 
law,  as  where  they  spring  from  the  act  of  the  party.'  "  These  remarks  pos- 
sess the  more  interest,  as  showing  how  closely  the  different  branches  of  the 
law  of  estoppel  approach  each  other,  and  that  a  grantor  may  be  equitably 
estopped  by  the  receipt  of  the  purchase- money,  where  no  estoppel  grows 
out  of  the  deed ;  although  when  the  sale  is  limited  to  the  right,  title  and 
interest  of  the  vendor,  the  receipt  of  the  proceeds  will  not  preclude  the 
assertion  of  an  after-acquired  title  :  ante. 

It  wil)  make  no  difference  in  the  application  of  this  principle,  whether 
the  proceedings  under  which  the  sale  occurs  are  voidable,  or  wholly  void 
in  consequence  of  the  want  of  jurisdiction,  or  an  irregularity  in  its  exer- 
cise .  Spragg  v.  Shriver,  25  Penn.  St.  282,  287  ;  Merritt  v.  Home,  5  Ohio 
St.  307.  And  as  the  estoppel  is  designed  to  prevent  the  injustice  that 
would  arise,  if  a  man  could  derive  all  the  benefit  from  an  act  that  it  is  capa- 
ble of  conferring,  and  then  set  it  aside  to  the  injury  of  others,  a  defendant 
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in  an  execution  may  be  precluded  from  questioning  the  validity  of  the 
writ  or  judgment,  by  allowing  the  purchaser  to  make  payments  to  the 
sheriff  which  will  go  in  satisfaction  of  the  judgment  debt :  Crowell  v. 
Meconkey,  5  Penu.  St.  176  ;  Mitchell  v.  Freedley,  10  Id.  208  ;  Brumbaugh 
v.  Zollinger,  59  la.  384  ;  Spragg  v.  Shriver,  25  Penn.  St.  282,  287. 

"  A  defendant,"  said  Lewis,  J.,  in  Spragg  v.  Shriver,  "  who  has  notice 
that  his  property  is  about  to  be  sold  by  officers  of  the  law  for  the  payment 
of  debts,  and  who  makes  no  objection  until  an  innocent  purchaser  has  paid 
the  purchase-money  and  received  a  deed  duly  acknowledged,  is  estopped 
from  objecting'  afterwards.  Even  if  the  judgment  on  which  it  was  sold 
had  been  previously  paid,  the  payment  cannot  be  set  up  against  such  a 
purchaser  :"  Dean  v.  Connolly,  6  Penn.  St.  239  ;  See  Wood  v.  Jackson,  8 
Wend.  9. 

In  general,  acquiescence  in  or  even  participation  in  a  transfer  will  not 
give  rise  to  an  estoppel  in  favor  of  the  grantee,  unless  he  is  a  purchaser  in 
the  large  and  comprehensive  sense  in  which  that  term  includes  all  who  have 
given  value,  or  changed  their  position  for  the  worse  in  reliance  on  the  acts 
or  declarations  of  another:  Thompson  v.  Thompson,  9  Ind.  323  ;  Weaver 
v.  Lynch,  25  Penn.  St.  449  ;  Goodale  v.Scannel,  8  Cal.  27,  ante.  A  donee  or 
devisee  cannot  therefore  enforce  an  estoppel  which  would  not  have  been  valid 
in  favor  of  the  donor  or  devisor  :  Thompson  v.  Thompson,  and  the  same 
rule  should,  as  it  would  seem,  apply  to  every  one  who  takes  a  conveyance 
or  assignment  without  giving  anything  in  return,  and  will  consequently  be 
no  worse  off  than  he  was  before  if  the  right  or  title  proves  defective : 
Weaver  v.  Lynch.  In  Foster  v.  Newlaud,  21  Wend.  94,  the  maker  of 
a  note  was  however  held  to  be  estopped  by  his  statements  to  a  creditor,  to 
whom  the  instrument  was  transferred  as  security  for  an  antecedent  debt, 
while  in  Waters's  App.,  35  Penn.  St.  523,  a  recital"  in  a  deed  that  the  pur- 
chase-money had  been  paid,  was  held  conclusive  on  the  grantor  in 
favor  of  subsequent  judgment  creditors,  who  might  reasonably  be  sup- 
posed to  have  been  influenced  by  it  in  trusting  the  grantee  or  giving  him 
time. 

The  language  held  in  Beaupland  v.  McKeen,  28  Peun.  St.  124,  might 
convey  the  idea  that  an  equitable  estoppel  may,  like  a  fine  or  feoffment,  not 
only  preclude  the  parties  from  denying  that  an  estate  has  passed,  but 
actually  transfer  it,  either  at  the  time  or  when  subsequently  acquired.  The 
better  opinion  would,  however,  seem  to  be,  that  estoppels  of  this  descrip- 
tion should  not  be  carried  further  at  law  than  they  extend  in  equity,  and 
will,  when  land  is  in  question,  only  confer  an  equitable  interest,  which, 
nit  hough  good  between  the  parties,  must  necessarily  yield  when  brought  in 
conflict  with  the  claims  of  a  bona  fide  purchaser:  Miller  v.  Washburn,117 
Mass.  371.  And  this  is  probably  all  that  was  meant  in  Beaupland  v. 
McKeen,  where  the  only  point  decided  by  the  court  was,  that  an  equitable 
defence  to  an  action  brought  for  the  price  of  land,  might  be  rebutted  by 
proof  of  a  countervailing  equity,  which  the  purchaser  might  enforce  if  he 
thought  proper. 

Another  question  of  no  little  interest — whether  a  grantee  can  deny  the 
grantor's  title — may  arise  between  vendor  and  vendee,  mortgagor  and 
mortgagee  and  landlord  and  tenant.  Such  estoppels  are  sometimes  treated 
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as  legal,  but  are  really  equitable,  depending  on  whether  possession  accom- 
panies the  deed,  ante. 

It  has  been  held  in  New  York,  and  in  some  of  the  other  states  of  the 
Union,  that  the  acceptance  of  a  grant  is  a  conclusive  admission  of  the  right 
of  the  grantor  to  convey,  and  therefore,  that  when  the  defendant  in  an 
action  of  dower  claims  under  the  husband,  he  is  estopped  from  denying 
his  seisin  against  the  widow:  Sherwood  v.  Vaudenburgh,  2  Hill  303; 
Bowne  v.  Potter,  17  Wend.  164;  Davis  v.  Darrow,  12  Id.  67  ;  Hitchcock 
v.  Harrington,  6  Johns.  293 ;  Collins  v.  Torry,  7  Id.  279  ;  Erabree  v.  Ellis, 
2  Id.  123  ;  May  v.  Tillman,  1  Mich.  262 ;  Hamblin  v.  Bank  of  Cumber- 
laud,  19  Me.  69  ;  Hains  v.  Gardner,  1  Fair.  383  ;  Stimpson  v.  Thomaston 
Bank,  28  Me.  259  ;  Gayle  v.  Price,  5  Rich.  525  ;  Wedge  v  Moore,  6  Cush. 
8 ;  Ward  v.  Mclntosh,  12  Ohio  St.  231  ;  Wiece  v.  Marbut,  55  Ga.  613  ; 
Lewis  v.  Meserve,  61  Me.  374  ;  while  it  has  been  decided  in  other  instances 
that  the  estoppel  is  mutual,  and  the  widow  precluded  from  relying  on  a 
defect  in  the  title  conveyed  by  her  husband  in  his  lifetime  as  a  bar  to  an 
ejectment  brought  by  the  grantee :  Bufferlow  v.  Newsom,  1  Dev.  208  ;  Wil- 
liams v.  Bennett,  4  Ired.  122  ;  Grandy  v.  Bailey,  13  Id.  221.  The  same 
principle  has  been  applied  under  other  circumstances.  Thus  in  Sayles  v. 
Smith,  12  Wend.  57,  a  vendee  who  had  taken  a  deed  of  an  estate,  in  pur- 
suance of  previous  articles  of  agreement,  was  held  to  be  estopped  from 
denying  the  title  of  the  vendor.  And  this  doctrine  has  been  carried  to  the 
extent  of  holding,  that  an  agreement  under  seal  to  accept  a  conveyance  or 
lease  will  estop  the  covenantee  from  disputing  the  title  of  the  covenantor, 
in  a  subsequent  ejectment  by  the  latter  for  the  recovery  of  the  land  :  Jack- 
sou  v.  Ay  res,  14  Johns.  225  ;  Springstein  v.  Schermerhorn,  12  Id.  362 ; 
Tindall  v.  Den,  1  Zab.  651.  It  would,  notwithstanding,  appear,  that  there 
is  no  general  or  inflexible  principle,  which  precludes  the  grantee  of  land 
from  showing  either  that  tne  grantor  had  no  title,  or  none  which  was  sus- 
ceptible of  passing  by  the  grant.  Mutuality  is  ordinarily  essential  to  the 
existence  of  an  estoppel,  and  as  the  grantor  may  show  that  his  title  was 
defective  at  the  execution  of  the  conveyance,  and  recover  the  land  in 
opposition  to  his  own  deed,  ante,  the  grantee  must  obviously  be  entitled  to 
pursue  the  same  course :  Sparrow  v.  Kingman,  1  Corns.  242,  248  ;  Gardner 
v.  Greene,  5  R.  I.  104,  109.  An  estoppel  is  said  by  Coke,  to  arise  from 
the  acceptance  of  an  estate :  Co.  Litt.  352  a ;  but  to  call  this  rule  into 
action,  there  must  be  an  estate  to  be  accepted,  and  actually  received  which 
in  the  case  of  conveyances  by  deed  is  the  very  point  in  question.  This 
passage  in  Coke,  therefore,  only  applies  to  the  common-law  assurances  by 
feoffment,  fine,  or  recovery,  which,  when  properly  employed,  necessarily 
passed  an  estate,  either  by  right  or  by  wrong.  It  is  in  fact  obvious,  that 
if  the  acceptance  of  a  conveyance  precluded  the  grantee  from  disputing 
the  estate  of  the  grantor,  covenants  for  title  would  be  mere  nullities,  because 
no  recovery  can  be  had  on  them  in  any  case,  without  showing  that  the 
title  conveyed  by  the  covenantor  is  defective:  Sparrow  v.  Kingman,  1  Corns. 
242,  248,  253. 

It  was  accordingly  said  in  Small  v.  Procter,  15  Mass.  499,  that  the 
grantee  of  land  may  deny  the  seisin  or  title  of  his  grantor,  as  every  day 
happens  in  actions  on  covenants  for  title.  The  same  view  was  taken  iu 
Gaunt  v.  Wainman,  3  Bing.  N,  C.  69,  and  the  acceptance  of  a  conveyance 
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held  not  to  estop  the  grantee  from  pleading  the  want  of  seisin  of  the 
grantor,  in  bar  of  a  writ  of  dower  brought  by  his  widow,  and  supporting 
the  plea  by  showing  the  land  was  leasehold,  although  it  was  described  as 
freehold  in  the  deed.  It  was  said  by  Tindal,  C.  J.,  that  if  an  estoppel  ex- 
isted, it  must  of  necessity  be  mutual,  and  that  it  could  not  be  contended, 
that  if  a  husband  conveyed  freehold  as  leasehold,  his  widow  would  be  con- 
cluded from  showing  the  real  nature  of  the  estate. 

In  the  case  of  Osterhout  v.  Shoemaker,  3  Hill  518,  the  Supreme  Court 
of  New  York  receded  from  the  ground,  that  the  acceptance  of  a  convey- 
ance is  an  absolute  bar  against  denying  the  title  of  the  grantor,  and  held, 
that  no  estoppel  arises,  where  possession  does  not  accompany  the  deed.  It 
was  said,  that  the  cases  which  had  determined  that  the  grantee  of  the  hus- 
band is  necessarily  estopped  from  denying  his  seisin  in  a  writ  of  dower 
brought  by  the  wife,  were  questionable  in  principle,  and  were  only  followed 
in  order  not  to  disturb  the  settled  course  of  decision.  And  it  would  no\v 
seem  to  be  well  settled,  on  authority  as  well  as  principle,  that  the  accept- 
ance of  a  conveyance  will  not  estop  the  grantee  from  showing  that  the 
grantor  had  no  estate  in  the  land  conveyed :  Kingman  v.  Sparrow,  12  Barb. 
200,  1  Corns.  242;  Averill  v.  Wilson,  4  Barb.  180;  Gardner  v.  Greene,  5 
R.  1. 104  ;  Croxall  v.  Shererd,  5  Wall.  268  ;  unless  possession  accompanied 
and  is  still  held  under  the  deed,  when  it  will  be  prima  facie  if  not  conclu- 
sive evidence  that  the  grantor  had  the  right  which  he  assumed  to  convey : 
Ward  v.  Mclntosh,  12  Ohio  St.  231;  Wedge  v.  Moore,  6  Cush.  8. 

The  same  view  was  taken  in  Crittendeu  v.  Woodruff,  6  Eng.  82,  where 
the  remarks  made  above  were  cited  and  adopted,  as  giving  a  correct  expo- 
sition of  the  law.  When,  however,  a  vendee  obtains  and  keeps  possession 
of  land,  under  a  contract  of  sale  which  is  not  fulfilled,  he  will  unquestion- 
ably, be  estopped  from  setting  up  a  defect  in  the  title,  as  a  defence  to  an 
ejectment  by  the  vendor,  or  a  suit  for  the  purchase-money :  Jackson  v. 
Hotchkiss,  6  Cow.  401 ;  Strong  v.  Waddell,  56  Ala.  471 ;  Potts  v.  Colemau, 
67  Id.  221 ;  Munford  v.  Pearce,  70  Id.  452;  Hill  v.  Winn,  60  Ga.  337; 
Pershing  v.  Canfield,  70  Mo.  140;  Farmer  v.  Pickens,  83  N.  C.  549;  Cow- 
ell  v.  Springs  Co.,  100  U.  S.  55.  So  in  the  case  of  chattels :  Millcreek 
Township  v.  Brighton  Stock  Yards  Co.,  27  Ohio  St.  435.  A  similar  deci- 
sion was  made  in  Galloway  v.  Finley,  12  Pet.  264 ;  where  it  was  held  that 
a  vendee  who  has  gone  into  possession  under  the  vendor,  is  virtually  in  the 
position  of  a  tenant,  and  will  not  only  be  precluded  from  using  the  defects 
in  the  vendor's  title  to  deprive  him  of  the  land  without  paying  for  it,  but 
will  be  compelled  to  make  any  steps  which  he  may  have  taken  to  complete 
the  title  subservient  to  the  purposes  of  the  contract,  instead  of  a  means  of 
defeating  it.  But  this  is  evidently  a  branch  of  the  doctrine  of  equitable 
estoppel,  and  not  a  technical  rule  of  the  common  law,  and  only  applies 
where  the  circumstances  are  such  as  to  render  it  the  duty  of  the  vendee  to 
surrender  the  possession  which  he  has  derived  from  the  vendor  before  con- 
testing his  title:  Glen  v.  Gibson,  9  Barb.  634;  Price  v.  Johnston,  1  Ohio 
St.  390  ;  Blight's  Lessee  v.  Rochester,  7  Wheat.  535  ;  Sparrow  v.  Kingman, 
1  Corns.  242,  255 ;  Gardner  v.  Greene.  The  mutual  estoppel  between 
mortgagor  and  mortgagee,  by  which  the  mortgagor  is  precluded  from  set- 
ting up  an  outstanding  title,  whether  originally  adverse  or  arising  from 
his  own  prior  grant  or  mortgage,  against  the  mortgagee,  and  each  com- 
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pelled  to  hold  in  subordination  to  the  rights  of  the  other,  Addison  v.  Crow, 

5  Dana  271,  282  ;  Reed  v.  Shepley,  6  Vt.  602  ;   Wires  v.  Nelson,  26  Id.  13; 
Clarke  v.   McClure,  10  Gratt.  305;    Barber  v.  Harris,   15   Wend.  615; 
Green o  v.   Munson,  9   Vt.   37 ;  Osborne  v.  Tunis,  1  Dutch.  633 ;  Doe  v. 
Clifton,  4  A.  &  E.  809 ;  Doe  v.  Vickers,  Id.  782 ;  Jones  v.  Reese,  65  Ala. 
134 ;  Land  Assn.  v.  Viera,  48  Cal.  572 ;  Renshaw  v.  Taylor,  7  Greg.  315 ; 
Tefft  v.  Munson,  57  N.  Y.  97 ;  Harvey  v.  Harvey,  13  R.  I.  598 ;  Macloon 
v.  Smith,  49  Wis.  200,  is  founded  upon  the  same  principle  as  that  which 
prevails  between  vendor  and  vendee,  and  grows  out  of  the  injustice  of 
using  a  possession  acquired  for  one  purpose  for   another   of  a  different 
nature,  to  the  prejudice  of  the  party  from  whom  it  was  received:  Farmers' 
Bank  v.  Bronson,  14  Mich.  461. 

"  A  deed-poll  can  never  operate  by  way  of  estoppel  on  the  grantee," 
said  Ames,  C.  J.,  in  Gardner  v.  Greene,  "  for  the  simple  reason  that  his 
seal  is  not  to  it :  Co.  Litt.  47  b. ;  nor,  in  consequence,  as  such  an  estoppel 
against  the  grantor,  since,  to  exist  at  all,  an  estoppel  of  this  sort  must  be 
mutual  and  reciprocal :  Co.  Litt.  352  a. ;  Gaunt  v.  Wainman,  3  Bing.  N. 
C.  69 ;  Small  v.  Procter,  15  Mass.  495,  499 ;  Moore  v.  Esty,  5  N.  H.  490 ; 
Lansing  v.  Montgomery,  2  Johns.  382 ;  Osterhout  v.  Shoemaker,  3  Hill 
519 ;  Sparrow  v.  Kingman,  1  Corns.  248  ;  Gardner  v.  Sharp,  4  Wash.  C. 
C.  609  ;  Miles  v.  Miles,  8  W.  &  S.  135  ;  Boiling  v.  Mayor,  3  Rand.  563 ; 
Caudler  v.  Luusford,  4  Dev.  &  B.  407.  It  is  equally  well  settled,  that 
an  estoppel  in  pais  is  created  by  the  acceptance  of  possession,  under  a 
deed,  only  when  the  deed  is  accepted  in  one  of  those  relations  which  imply 
an  obligation  to  return  the  possession,  and  a  sort  of  allegiance  to  him  under 
whom  or  in  subjection  to  whose  interests  it  is  held,  such  as  in  the  relation 
of  landlord  and  tenant,  trustee  and  cestui  que  trust,  mortgagor  and  mort- 
gagee :  per  Baldwin,  J.,  Willison  v.  Watkins,  3  Pet.  47,  48 ;  Watkins  v. 
Holmau,  16  Id.  53,  54 ;  Blight  v.  Rochester,  7  Wheat.  548.  Even  in  one 
of  these  relations,  as  of  landlord  and  tenant,  it  exists  only  when  possession 
has  been  received  under  the  lease,  and  does  not  continue  after  the  laud- 
lord's  title  has  determined,  or  the  tenant  has  been  either  actually  or  con- 
structively evicted  :  Doe  v.  Barton,  11  A.  &  E.  307  ;  Doe  v.  Smythe,  4  M. 

6  S.  347  ;  Doe  v.  Edwards,  5  B.  &  Ad.  1065 ;  Doe  v.  Mills,  2  A.  &  E.  17 ; 
Doe  v.  Birchmore,  9  Id.  662.     It  is  an  extension  of  such  an  estoppel  quite 
beyond,  to  apply  it  to  the  ordinary  relation  of  grantor  and  grantee,  where  the 
latter,  claiming  by  virtue  of  his  own  purchased  right,  and  having  paid  his 
money  for  his  title,  is  under  no  obligation  whatever  to  his  grantor,  or  to 
the  widow  claiming  by  virtue  of  his  grantor's  seisin  in  regard  to  it." 

It  was  said,  in  like  manner,  in  Sparrow  v.  Kingman,  1  Corns.  242,  249, 
that  when  the  grantor  has  no  title,  and  the  grant  is  made  by  a  bargain  and 
sale,  or  other  similar  conveyance,  the  dictum  of  Lord  Coke,  that  an  estop- 
pel may  grow  out  of  the  acceptance  of  an  estate :  Co.  Litt.  352  a ;  is  inap- 
plicable; because  there  is,  under  these  circumstances,  no  estate  to  vest  in 
or  that  can  be  accepted  by  the  grantee.  But  this  remark  seems  to  have 
been  made  without  sufficient  attention  to  the  difference  existing,  in  this 
respect,  between  the  law  of  the  United  States  and  of  England.  In  Eng- 
land there  can  be  but  one  title,  at  any  one  time,  to  the  same  tract  of  land ; 
possession  held,  adversely,  under  a  claim  of  right,  is  not  regarded  as  an 
estate ;  and  the  notion  of  two  distinct  and  hostile  titles  running  side  by 
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side,  which  was  once  familiar  to  the  professional  mind,  has  little  or  nc 
place  in  the  present  system  of  conveyancing.  A  feoffment  might  create  an 
estate  in  the  feoffee,  where  none  existed  in  the  feoffor,  that  would  endure 
until  defeated  by  the  entry  of  the  rightful  owner,  and  be  made  the  subject 
of  a  series  of  transfers,  each  placing  the  assignee  in  privity  with  his  prede- 
cessors, and  rendering  them  liable  to  be  summoned  to  defend  his  title.  See 
Boiling  v.  Mayor,  3  Rand.  563.  But  although  a  deed  by  a  grantor  with- 
out title,  may  give  rise  to  an  estoppel,  it  cannot  confer  an  estate  capable 
of  being  assigned  to  third  persons,  even  when  the  result  is  to  deprive  the 
assignee  of  the  means  of  obtaining  redress  for  the  failure  of  the  grant. 
Thus,  an  assignee  cannot  sue  on  the  covenants  for  title  contained  in  a  con- 
veyance by  a  mortgagor,  because  the  legal  title  is  outstanding  in  the  mort- 
gagee :  Mayor  of  Carlisle  v.  Blamire,  8  East  487,  498 ;  ante,  vol.  i. ;  and 
the  result  will  be  the  same  when  there  is  a  failure  or  want  of  title  from  any 
other  cause.  In  this  country,  on  the  other  hand,  a  conveyance,  attended 
and  fortified  by  possession,  confers  a  title  which,  however  weak  absolutely, 
will  yet  be  good,  as  it  regards  the  parties,  and  those  claiming  under  them, 
until  brought  in  conflict  with  some  superior  right.  The  assignees  of  the 
grantee  are  therefore  subject  to  the  estoppel  of  the  grant,  and  may  sue 
and  be  sued  on  the  covenants  contained  in  it,  and  the  various  mesne  con- 
veyances by  which  the  estate  has  been  transferred  :  ante,  vol.  i.  And 
this  will  be  true  even  when  the  action  is  founded  upon  a  breach  of  war- 
ranty by  the  entry  of  a  third  person,  under  a  paramount  title,  which  is  set 
forth  in  the  declaration,  because  it  will  still  be  presumed  that  an  estate 
passed  to  the  grantee,  which,  however  defective,  was  yet  sufficient  to  pre- 
vent the  covenants  in  the  deed  from  being  in  gross,  and  enable  them  to 
run  to  subsequent  purchasers.  Whether  an  estoppel  will  arise  from  the 
acceptance  of  a  grant,  where  the  grantor  has  not  got  a  good  title  to  con- 
vey, is  therefore  a  mixed  question  of  law  and  fact,  depending  on  the  circum- 
stances of  the  case  in  which  it  arises :  La  Crosse  Railroad  Co.  v.  Seeger,  4 
Wis.  268.  tn  Naglee  v.  Ingersoll,  7  Penn.  St.  185,  195,  a  conveyance  in 
fee,  reserving  rent,  was  held  to  preclude  the  grantee  from  relying  on  the 
grantor's  want  of  title,  as  a  defence  to  an  action  brought  for  the  recovery 
of  the  rent. 

But  the  grantee  was  there  in  the  undisturbed  occupancy  and  enjoyment 
of  the  land,  and  the  result  would  have  been  different  if  possession  had  not 
accompanied  the  deed.  For,  although  a  grantee  should  not  be  allowed  to 
set  up  a  defect  in  the  title  of  the  grantor,  from  which  he  has  sustained  no 
injury,  as  a  ground  for  refusing  to  pay  the  rent  reserved  in  the  grant,  01 
resisting  the  widow's  claim  for  dower,  which  may  be  presumed  to  have 
been  taken  into  view  by  both  parties  in  fixing  the  price  of  the  land,  it 
may  be  just  to  permit  him  to  show  that  he  has  bought  in  a  paramount 
title,  in  good  faith,  and  to  prevent  an  eviction  :  Gayle  v.  Price,  5  Rich.  525. 
In  like  manner,  a  widow  who  has  come  into  possession,  under  her  husband, 
cannot  rely  on  a  flaw  in  the  title,  conveyed  by  him,  as  a  bar  to  the  recovery 
of  the  grantee :  Doe  v.  Skirrow,  7  A.  &  E.  157  ;  although  she  may  show 
title  in  herself,  subject  to  the  equitable  principle  prohibiting  tenants  in 
common,  joint  tenants,  and  coparceners  from  acquiring  an  adverse  title  in 
prejudice  of  the  common  interest:  Home  v.  Fonda,  5  Johns.  Ch.  388; 
Lloyd  v.  Lynch,  28  Peun.  St.  419,  which  applies  a  fortiori  as  between  the 
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tenant  of  a  particular  estate  and  the  reversiouer  or  remainder-man  ;  1  Lead. 
Gas.  Eq.  87,  3d  Am.  ed.  And  the  result  of  the  authorities,  as  a  whole, 
would  seem  to  be,  that  those  who  derive  title  by  descent  or  purchase,  from 
the  same  source,  cannot  show  that  the  right  which  they  have  in  common 
is  defective,  or  that  there  is  a  paramount  title  outstanding  in  a  third  person  : 
Douglass  v.Scott,  5  Ohio  197  ;  Foster  v.  Dugan,  8  Id.  107  ;  Ward  v.  Mc- 
Intosh,  12  Ohio  St.  231,  239;  Norwood  v.  Marrow,  4  Dev.  &  B.  446;  Gil- 
liam  v.  Bird,  8  Ired.  280;  Johnson  v.  Watts,  1  Jon.  228;  Garr.-tt  v.  Lyle, 
27  Ala.  587  ;  Gantt  v.  Cowan,  Id.  582  ;  Rosseel  v.  Wickham,  36  Barb.  306  ; 
Ellis  v.  Jeans,  7  Cal.  409;  Hill  v.  Robinson,  1  Strob.  1  ;  Union  Bank  of 
Mo.  v.  Manard,  51  Mo.  548;  Reid  v.  Chatham,  75  N.  C.  86;  Caldwell  v. 
Neely,  81  Id.  114;  Christeubury  v.  King,  85  Id.  229  ;  Dolph  v.  Barney,  5 
Oreg.  191,  ante.  This  does  not  rest  on  the  ground  of  estoppel,  properly 
so  called,  but  on  the  obvious  principle  that,  as  between  two  parties  claim- 
ing under  the  same  vendor,  preference  should  be  given  to  him  who  was 
first  in  point  of  time,  whether  the  vendor  was  or  was  not  the  true  owner  of 
the  land  :  Blight  v.  Rochester,  7  Wheat.  535  ;  Ward  v.  Mclntosh,  12  Ohio 
St.  231.  For,  if  A.  grant  to  C.  laud  which  he  has  formerly  conveyed  to 
B.,  C.  will  stand  prima  facie  in  the  same  position  with  A.,  and  be  pre- 
cluded from  denying  the  validity  of  the  conveyance  to  B.  It  is  obviously 
the  duty  of  a  vendor  who  sells  land  of  which  he  is  possessed,  to  give  the 
vendee  possession  if  he  can  give  him  nothing  more,  and  every  one  who 
comes  in  or  holds  under  him,  as  heir,  wife,  tenant  or  grantee,  will  be 
bound  by  the  same  obligation,  unless  he  can  show  not  only  that  the 
grantor's  title  was  bad,  but  that  he  owned  or  has  acquired  a  better :  Blake- 
ney  v.  Ferguson,  20  Ark.  547.  A  widow  cannot,  therefore,  rely  on  her 
husband's  want  of  title,  as  a  reason  for  keeping  his  heirs  or  assigns  out  of 
possession  :  Grandy  v.  Bailey,  13  Ired.  221 ;  nor  an  heir  or  purchaser  deny 
the  seisin  of  the  ancestor  or  vendor  under  whom  he  claims,  in  an  action 
brought  for  the  recovery  of  dower  by  his  widow :  Blakeney  v.  Ferguson, 
Griffith  V.Griffith,  5  Harr.  5;  Williams  v.  Bennett,  4  Ire.  122;  Ward  v. 
Mclutosh,  12  Ohio  St.  231 ;  Wedge  v.  Moore,  6  Cush.  8.  But  the  rule 
that  parties  who  claim  under  or  by  virtue  of  the  same  right,  shall  not 
enter  into  a  controversy  with  regard  to  its  merits  does  not  apply  to  a 
paramount  title  derived  from  another  source.  There  is  no  reason  why  a 
vendee,  who  has  had  the  misfortune  to  buy  from  a  vendor  who  had  no 
title  to  convey,  should  not  protect  his  possession  by  obtaining  a  grant  or 
release  from  the  true  owner ;  and  a  man  obviously  ought  not  to  lose  the 
benefit  of  a  good  title,  by  accepting  a  conveyance  of  another,  which  turns 
out  to  be  bad.  An  estoppel  arising  from  a  community  of  title  does  not 
exteud  to  rights  derived  aliunde,  and  the  mere  fact  that  both  parties 
bought  or  took  conveyances  from  the  same  vendor,  will  not  preclude  either 
of  them  from  disclaiming  the  right  thus  derived,  and  relying  on  a  para- 
mount title :  Love  v.  Gates,  4  Dev.  &  B.  363 ;  Copeland  v.  Sauls,  1  Jon. 
70 ;  Hays  v.  Askew,  5  Id.  63 ;  Hassell  v.  Walker,  Id.  270 ;  Coakley 
v.  Perry",  3  Ohio  St.  344;  Owen  v  Robbing,  19  111.  545;  Den.  v.  Sharp,  4 
W.  C.  C.  609 ;  Wolfe  v.  Dowell,  13  S.  &  M.  103  ;  Smith  v.  Otley,  26  Miss. 
291 ;  Hughes  v.  Wilkinson,  28  Id.  600 ;  Blight  v.  Rochester,  7  Wheat  535  ; 
Ray  v.  Gardner,  82  N.  C.  146. 

Possession  may,  however,  be   acquired  under  circumstances  which  pro- 
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elude  the  right  to  rely  on  a  paramount  title,  as  a  reason  why  it  should  not 
be  restored  to  the  person  from  whom  it  came ;  and  when  this  is  the  case 
the  estoppel  will  extend  beyoud  the  parties,  and  may  be  enforced  by  or 
against  their  heirs  and  assigns.  A  tenant  cannot  set  up  a  deed  from  a 
third  person,  as  a  defence  to  an  action  brought  on  the  lease,  or  for  the 
recovery  of  the  land,  or  those  claiming  under  the  lessor,  as  heirs  or  pur- 
chasers. For  a  like  reason,  a  man's  wife  or  children  cannot  use  the  posses- 
sion which  they  have  derived  from  him,  as  a  means  of  defeating  his  grantee. 
And  in  Grandy  v.  Bailey,  13  Ired.  221,  a  widow  was  held  to  be  precluded 
from  setting  up  a  grant  by  or  attornment  to  the  holder  of  a  paramount 
title,  against  the  plaintiff  to  whom  the  laud  had  been  conveyed  by  her 
husband  during  his  life.  But,  to  produce  this  result,  the  wife  must  have 
come  into  possession,  under  the  husband,  not  the  husband  under  the  wife  ; 
and  a  widow  may  alwaj's  give  a  title,  held  by  her  while  sole,  in  evidence 
in  an  ejectment  founded  on  a  conveyance  made  without  her  concurrence, 
after  the  marriage :  see  Royston  v.  Wear,  3  Head  8. 

The  view  taken  above  is  sustained,  in  substance,  by  the  cases  of  Ward 
v.  Mclntosh,  12  Ohio  St.  231,  and  Wedge  v.  Moore,  6  Gush.  8,  which 
establish  that  a  grantee  who  enters  into  and  retains  possession  of  laud  under 
a  deed,  will  be  estopped  from  disputing  the  title  not  only  of  the  grantor, 
but  of  every  one  whose  right  relates  back  to  or  is  derived  from  him.  But  it 
does  not  follow,  that  because  a  grantee  is  precluded  from  denying  the 
grantor's  title,  he  will  be  bound  by  the  recitals  or  covenants  in  prior  deeds, 
which  he  may  not  have  seen  ;  and  it  would,  on  the  contrary,  appear  that 
they  will  not  be  conclusive  upon  or  perhaps  even  evidence  against  him 
unless  they  enter  into  and  qualify  the  operation  of  the  instrument.  A 
recital  in  a  deed  of  release  that  a  lease  was  duly  executed  and  delivered, 
may  be  conclusive  on  subsequent  creditors  and  purchasers,  and  preclude 
them  from  alleging  that  the  conveyance  failed  from  the  want  of  an  estate 
in  the  releasee  :  Carver  ^.  Astor,  4  Pet.  1.  But  they  will  not  be  precluded 
from  showing  that  the  deed  was  voluntary,  by  a  recital  that  it  was  made 
for  a  valuable  consideration.  In  like  manner,  a  declaration  in  a  deed  that 
the  grantor  had  a  good  title,  or  was  seised  in  fee,  is,  it  seems,  open  to 
disproof  by  the  grantee  or  third  persons,  although  it  may  enlarge  the 
«cope  of  the  deed  and  bring  an  after-acquired  estate  within  its  opera- 
tion :  ante.  And  a  statement,  in  a  grant  of  one  tract  of  laud,  with 
regard  to  another,  obviously  cannot  preclude  a  subsequent  purchaser 
of  the  former  in  any  controversy  that  may  arise  with  regard  to  the 
latter. 

The  authorities  as  a  whole  show  that  a  party  who  sets  up  a  title  as  a 
defence  or  ground  of  recovery,  cannot  impugn  it  when  alleged  by  the  oppo- 
site party.  So  a  party  who  comes  into  possession  under  a  title  which  i.s  his 
only  ground  of  right,  cannot  question  the  validity  of  the  title.  But  the 
acceptance  of  a  conveyance  on  which  the  grantee  does  not  rely,  will  not 
predude  him  from  relying  on  a  different  and  inconsistent  title  coming 
from  a  different  source.  The  acceptance  of  a  deed  is,  notwithstanding, 
•evidence  m  the  nature  of  an  admission,  against  the  person  by  whom  it  is 
received,  and  hence  proof  that  the  defendant  took  a  deed  from  the  plain- 
tiff's grantor  subsequently  to  the  execution  of  the  grant,  is  enough  f 
carry  the  case  to  the  jury,  although  the  defendant  may  still  show  that  h<- 
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holds  by  virtue  of  a  different  and  paramount  title :  see  Croxall  v.  Shererd, 
5  Wall.  278. 

It  results  from  the  same  principle  that  a  party  who  puts  an  instrument 
in  evidence  as  a  link  in  the  chaiu  of  his  title,  must  accept  the  whole  as 
verity,  and  cannot  rely  on  what  makes  in  his  own  favor  and  reject  the 
ro.st:  Ward  v.  Mclntosh,  12  Ohio  St.  231,  240;  Jackson  v.  Ireland,  3 
Wend.  100.  Thus  in  Den  z.  Cornell,  3  Johns.  Gas.  174,  the  plaintiff  was 
held  to  be  estopped  by  a  recital  in  the  will  of  the  ancestor  under  whom  he 
claimed  as  heir,  setting  forth  a  conveyance  of  the  premises  in  dispute  to  a 
third  person  from  showing  that  the  conveyance  in  question  was  but  for  life.  It 
may,  notwithstanding,  be  questioned,  whether  this  was  a  proper  case  for 
the  application  of  the  doctrine  of  estoppel,  and  whether  it  should  not  have 
been  referred  simply  to  the  rule,  under  which  admissions  by  those  in  the 
possession  of  laud,  are  binding  on  all  who  claim  title  under  them :  Smith  v. 
Wait,  4  Barb.  28.  But  if  thus  regarded,  evidence  was  admissible  in 
explanation  or  rebuttal. 

It  is  well  settled,  that  a  tenant  cannot,  ordinarily,  deny  his  landlord's 
title,  but  the  origin  and  limits  of  the  rule  are  obscure  and  ill  denned.  It 
is  frequently  stated  as  an  absolute  and  common  law  estoppel,  but  it  is 
really  derived  from  many  different  sources,  and  based,  for  the  greater  part, 
on  equitable  rather  than  on  legal  grounds.  It  did  not  exist  at  common 
law,  unless  the  lease  was  by  deed,  and  executed  by  the  tenant,  when  the 
estoppel  arose  from  the  seal,  and  not  from  the  tenancy :  Lit.  sect.  58  ;  Co. 
Litt.  47  b. ;  Bac.  Abr.  Lease ;  Sparrow  v.  Kingman,  1  Corns.  242,  252 ; 
Vernam  v.  Smith,  15  N.  Y.  329 ;  Delauey  v.  Fox,  2  C.  B.  N.  S.  768.  Nil 
habuit  iti  tenementis  is  a  good  plea  in  bar  to  an  action  of  debt  for  rent 
reserved  on  a  parol  demise :  Chettle  v.  Pound,  1  Ld.  Raym.  746 ;  Davis  v. 
Shoemaker,  1  Rawle  135  ;  Naglee  v.  Ingersoll,  7  Penn.  St.  185 ;  Vernam 
v.  Smith ;  and  even  by  a  deed  indented,  unless  the  deed  is  declared  on, 
although  the  indenture  may  be  replied  as  an  estoppel.  And  if  the  lessor 
proceeded  by  distress,  instead  of  action,  he  was  still  obliged  to  set  forth 
his  title  in  full  in  the  avowry:  Dally  v.  Silly,  1  Bro.  P.  C.  525  ;  Harrison 
v.  Mclntosh,  1  Johns.  380  ;  which  necessarily  implied  that  the  tenant  might 
put  it  in  issue  by  a  traverse,  unless  estopped  by  something  more  than  the 
mere  existence  of  the  tenancy.  Thus,  in  Davis  v.  Tyler,  18  Johns.  490, 
where  the  tenant  pleaded  that  the  landlord  was  not  seised  of  the  premises 
for  which  he  avowed,  and  the  landlord  replied  a  parol  demise  as  an  estoppel, 
the  replication  was  held  bad  and  the  plea  sustained, 

It  has,  however,  been  settled  law  since  the  time  of  Lord  Holt,  whatever 
it  may  have  been  in  that  of  Littleton,  that  although  the  tenant  may  plead 
nil  habuit  in  tenementis  to  an  action  of  debt  for  rent,  he  must  fail  at  the 
trial  if  the  landlord  show  any  interest  although  limited  to  an  estate  at  will 
or  a  bare  possession  :  Chettle  v.  Pound,  1  Ld.  Raym.  746  ;  Moore  v.  Beas- 
ley,  3  Ohio  294.  The  action  of  debt  was  morever  superseded,  where  the 
lease  was  parol.  by  that  for  use  and  occupation,  which  was  founded  upon 
the  actual  or  constructive  possession  of  one  party,  under  an  express  or 
implied  contract  with  the  other,  and  therefore  did  not  admit  of  a  traverse 
of  the  landlord's  title  :  Lewis  v.  Willes,  1  Wils.  314 ;  Cobb  v.  Arnold,  8 
Mete.  398.  The  title  of  the  landlord,  however,  remained  open  to  contest 
when  he  avowed  for  a  distress,  until  the  passage  of  the  11  Geo.  2,  c.  19, 
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which  by  dispensing  with  the  necessity  of  setting  it  forth  in  the  avowry, 
impliedly  took  away  the  right  to  deny  it  by  plea,  and  thus  compel  the 
avowant  to  do  subsequently  what  he  had  been  excused  from  doing  at  first: 
Syllivan  v.  Stradliug,  2  Wils.  208.  This  provision  was  introduced  into 
Pennsylvania  at  an  early  period,  and  subsequently  into  the  Revised  Stat- 
utes of  New  York  :  Morris  on  Replevin  121. 

It  is,  therefore,  evident,  that  the  rule  which  precludes  the  tenant  from 
relying  on  the  landlord's  want  of  title  as  a  defence  to  an  action  brought  for 
the  recovery  of  the  rent,  is  founded  on  special  and  limited  causes,  and  is  not 
a  general  or  common-law  estoppel.  And  although  the  tenant  is  ordinarily 
estopped  from  denying  the  right  of  the  landlord,  in  real  or  possessory 
actions  brought  for  the  recovery  of  the  land,  yet  the  estoppel  is  manifestly 
equitable  and  not  legal.  It  would  seem  not  to  have  become  an  absolute  or 
well-settled  rule,  until  the  latter  end  of  the  last  century,  although  it  must 
have  been  introduced  at  an  earlier  period  :  Knight  v.  Smythe,  4  M.  &  S. 
347  ;  and  is  essential  to  the  administration  of  justice  as  between  landlord 
and  tenant.  For  as  a  recovery  cannot  be  had  in  ejectment  without  proof 
of  title,  and  may  be  defeated  by  proving  an  outstanding  title  in  a  third 
person,  the  effect  of  allowing  the  tenant  to  deny  the  right  of  the  landlord, 
would  be  to  take  the  estate  from  the  latter,  and  confer  it  on  the  former, 
whenever  there  was  a  defect,  either  in  the  title  itself,  or  the  evidence 
brought  forward  to  sustain  it.  The  law  consequently  does  not  tolerate  a 
course  which  is  equally  inconsistent  with  public  policy  and  private  faith, 
and  would  lead  a  prudent  owner  to  consider  the  loss  or  inconvenience  which 
might  result  from  keeping  his  property  in  his  own  hands,  preferable  to  the 
risk  involved  in  placing  it  in  the  hands  of  a  tenant.  When,  therefore, 
possession  is  obtained  under  a  lease,  the  lessee  is  estopped  from  keeping 
the  land  in  derogation  of  the  agreement  under  which  it  was  acquired,  even 
though  the  lessee  was  a  slave  at  the  time  of  the  lease  and  so  incapable  of 
contracting :  Wilson  v.  James,  79  N.  C.  349.  It  is  accordingly  well  set- 
tled, both  in  England  and  this  country,  that  a  tenant  can  neither  deny  his 
landlord's  title  nor  set  up  a  paramount  title  in  himself  or  a  third  person, 
in  any  proceeding  instituted  to  enforce  the  obligation  of  the  lease  during 
its  continuance,  or  to  regain  possession  of  the  premises  when  the  term 
expires  :  Caufmau  v.  Congregation,  6  Binn.  62 ;  Galloway  v.  Ogle,  2  Id. 
468  ;  Jackson  v.  Harper,  5  Wend.  246  ;  Holt  v.  Martin,  51  Penn.  St.  499  ; 
Cooper  v.  Smith,  8  Watts  536;  Stewart  v.  Roderick,  4  W.  &  S.  188; 
Luusford  v.  Alexander,  4  Dev.  &  B.  40  ;  Calleuder  v.  Sherman,  5  lied. 
711 ;  Ogden  v.  Walker,  6  Dana  420  ;  Love  v.  Edmonston,  1  Ired.  152  ; 
Winnard  v.  Robbins,  3  Humph.  614 ;  Jackson  v.  Stewart,  6  Johns.  34 ; 
Jackson  v.  Stiles,  1  Cow.  575 ;  Phelan  v.  Kelly,  25  Wend.  389  ;  Sharpe  v. 
Kelley,  5  Den.  431 ;  Pope  v.  Harkins,  16  Ala.  321 ;  Howell  v.  Ashmore,  2 
Zab.  261  ;  Mclutire  v.  Patton,  9  Humph.  447 ;  Burke  v.  Hale,  3  Eng. 
428 ;  Syme  v.  Sanders,  4  Strob.  196  ;  Id.  341  ;  Ingraham  v.  Baldwin,  5 
Seld.  45;  Winston  v.  Academy,  28  Miss.  118;  Tondro  v.  Cushman,  5 
Wis.  279 ;  Clark  v.  Clark,  51  Ala.  498  ;  Norwood  v.  Kirby,  70  Id. 
397  ;  Hughes  v.  Watt,  28  Ark.  153 ;  O'Hallorau  v.  Fitzgerald,  71  111.  54 ; 
Carter  v.  Marshall,  72  Id.  609;  Longfellow  v.  Longfellow,  61  Me.  590; 
Goodsell  v.  Lawson,  42  Md.  348 ;  Cook  v.  Creswell,  44  Id.  581  ;  Campan 
v.  Lafferty,  43  Mich.  429 ;  Snodgrass  v.  Butler,  54  Miss.  45 ;  Hatch  i\ 
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Bullock,  57  N.  H.  15;  Terrett  v.  Cowenboven,  79  N.  Y.  400  ;  Wilson  v. 
James,  79  N.  Ca.  349  ;  Jones  v.  Dove,  7  Oreg.  467  ;  Campbell  v.  Hamp- 
ton, 11  Lea  440;  Lucas  v.  Brooks,  18  Wall.  436;  Giles  v.  Ebsworth,  10 
Md.  333.  In  Giles  v.  Ebsworth  evidence  was  excluded  in  an  issue 
joined  under  an  avowry,  that  the  lessor  had  conveyed  the  premises  prior 
to  the  lease;  and  a  similar  decision  was  made  in  Jackson  v.  Whedon,  1  E. 
D.  S.  141.  The  estoppel  is  not  limited  to  the  original  parties  to  the  lease, 
but  extends  to  all  who  come  in  under  the  tenant;  Emerick  v.  Tavener,  9 
Gratt,  221  ;  Kluge  v.  Lachenour,  12  Ired.  180;  Lunsford  v.  Alexander,  4 
Dev.  &  B.  40 ;  Jackson  v.  Scissam,  3  Johns.  499 ;  Goodman  v.  Jones,  26 
Conn.  264  ;  Jackson  v.  Whedon,  1  E.  D.  S.  141 ;  Giles  v.  Ebsworth,  10 
Md.  333 ;  Lewis  v.  Adams,  61  Ga.  559 ;  Jones  v.  Dove,  7  Oreg.  467  ;  or 
take  by  descent  or  purchase  from  the  landlord  :  Tuttle  v.  Reynolds,  1  Vt. 
80;  Blantin  v.  Whitaker,  11  Humph.  313,  ante,  vol.  i. ;  Cuthbertson  v. 
Irving,  4  H.  &  N.  742.  See  Norwood  v.  Kirby,  70  Ala.  397;  where 
it  was  held  that  a  tenant  entering  under  a  lease  from  an  administra- 
tor can  not  set  up  against  the  administrator  d.  b.  n.,  a  subsequent  lease  from 
the  first  administrator  under  a  claim  of  personal  title  in  opposition  to  the 
estate.  It  applies  to  actions  brought  for  the  recovery  of  rent :  Gray  v. 
Johnson,  14  N.  H.  414 ;  Pope  v.  Harkins,  16  Ala.  321  ;  Kendall  v.  Car- 
laud,  5  Cush.  74 ;  Fortier  v.  Ballance,  5  Gilm.  41 ;  Fusselman  v.  Worth- 
ington,  14  111.  135 ;  Crawford  v.  Jones,  54  Ala.  459 ;  Morrison  v.  Bassett, 
26  Minn.  235 ;  as  well  as  in  those  which  are  instituted  to  obtain  possession 
of  the  premises  at  the  end  or  sooner  determination  of  the  tenancy  :  Coburu  v. 
Palmer,  8  Cush.  124  ;  Oakes  v.  Monroe,  Id.  282  ;  Falkner  v.  Beers,  2  Doug. 
117;  Cobb  v.  Arnold,  12  Mete.  39;  Callender  v.  Sherman,  5  Ired.  711; 
Newman  v.  Mackin,  13  S.  &  M.  383;  Sharpe  v.  Kelley,  5  Denio  431  ; 
Shelton  v.  Doe,  6  Ala.  230;  Henley  v.  Bank,  16  Id.  162  ;  Clark  v.  Clark, 
51  Ala.  498  ;  Milsap  v.  Stone,  2  Col.  137  ;  Betts  v.  Wurth,  32  N.  J.  Eq. 
82. 

It  will  be  enforced  in  a  summary  proceeding  for  an  unlawful  detainer,  as 
well  as  in  a  more  formal  action :  Ernerick  v.  Tavener  ;  and  will  operate 
even  where  the  defect  of  the  landlord's  title  appears  from  his  own  evidence  : 
Gray  v.  Johnson  ;  Russel  v.  Fabyan,  27  N.  H.  529  ;  because  the  injustice 
lies  in  taking  advantage  of  the  defect,  and  not  in  pointing  out  or  proving 
its  existence  ;  although  a  different  view  was  taken  in  Pargeter  v.  Harris,  7 
Q.  B.  708 ;  and  the  estoppel  said  to  cease  even  as  between  landlord  and 
tenant,  when  the  truth  becomes  apparent :  ante ;  see  vol.  i.  It  may 
arise  from  the  acceptance  of  a  lease  notwithstanding  a  failure  to  enter 
upon  or  withdrawal  from  the  premises :  Vernara  v.  Smith,  15  N.  Y.  329 ; 
and  endure  after  the  expiration  of  the  term,  if  the  tenant  still  remains  in 
the  occupation  of  the  land  :  Delauey  v.  Fox,  2  C.  B.  N.  S.  768  ;  Turner  v. 
Browder,  18  B.  Mon.  825 ;  Bishop  v.  Lalouett,  67  Ala.  197 ;  Love 
v.  Law,  57  Miss.  596.  And  these  principles  apply  with  the  same  force 
whether  the  estate  demised  is  of  freehold  or  for  years  ;  a  grantee  in  fee  by 
deed  indented  cannot  rely  on  a  defect  in  the  grantor's  title  as  a  reason  for 
refusing  to  pay  the  rent :  at  all  events,  when  he  has  gone  into  possession 
and  holds  under  the  grant :  Naglee  v.  Ingersoll,  7  Penn.  St.  185  ;  Hippie 
v.  Rice,  28  Id.  406. 

This  estoppel  has,  however,  and  especially  when  the  suit  is  brought  for 
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the  recovery  of  the  laud,  all  the  marks  of  an  equitable,  as  distinguished 
from  a  legal  estoppel :  Den  v.  Ashmore,  2  Zab.  261 ;  Pierce  v.  Brown,  24 
Vt.  165,  174;  Blight  v.  Rochester,  7  Wheat.  555.  It  applies  when  the 
tenant  obtains  possession  of  the  land  on  the  faith  of  the  lease,  or  where  his 
acceptance  of  the  lease  prevents  the  landlord  from  gaining  a  possession 
which  he  was  entitled  to  have,  and  would  otherwise  have  acquired;  Wil- 
son v.  Lord  Townshend,  2  Ves.  Jr.  698  ;  Hall  v.  Beuner,  1  P.  &  W.  402 ; 
Hockenbury  v.  Snyder,  2  W.  &  S.  240;  Campau  v.  Lafferty,  43  Mich. 
429  ;  Terrett  v.  Cowenhoven,  79  N.  Y.  400  ;  Rogers  v.  Pitcher,  5  Taunt. 
242 ;  Gravenor  v.  Woodhouse,  1  Bing.  38  ;  Cornish  v.  Searell,  8  B.  &  C. 
471 ;  but  not  when  a  man  who  is  already  in  possession,  takes  a  lease  from 
one  who  has  in  fact  no  title :  Swift  v.  Dean,  11  Vt.  325;  Washington  v. 
Conrad,  2  Humph.  562;  Shelton  v.  Carrol,  16  Ala.  148;  Isaac  v.  Clark,  2 
Gill  1  ;  Stokes  v.  McKibbiu,  13  Peuu.  St.  267  ;  Swift  v.  Dean,  1  Vt.  353 ; 
Ingraham  v.  Baldwin,  5  Seld.  45  ;  nor  in  any  case  where  he  can  retain 
possession  without  controverting  anything  which  he  has  expressly  or  impli- 
edly  admitted  :  Gregory  v.  Doidge,  5  Biug.  474  ;  Claridge  v.  McKenzie,  4 
M.  &  G.  472  ;  Fuller  v.  Sweet,  30  Mich.  237 ;  Kims  v.  Sherman,  43 
Id.  45. 

Thi?  is  emphatically  true  when  the  assent  of  the  tenant  is  procured 
through  fraud  or  misrepresentation  on  the  part  of  the  landlord  :  Hamilton 
v.  Marsden,  6  Binn.  45  ;  Miller  v.  McBrier,  14  S.  &  R.  382  ;  Gleim  v.  Rise, 
6  Watts  44;  Shultz  v.  Elliott,  11  Humph.  183;  Alderson  v.  Miller,  15 
Gratt.  279;  Pearce  v.  Nix,  34  Ala.  183;  Evans  v.  Bidwell,  76  Penn.  St. 
497.  And  it  was  hold  in  Hall  r.  Ji:  liner,  and  Hockenbury  v.  Snydtr,  that 
the  mere  fact  of  inducing  a  tenant  in  uctiml  possession,  although  without 
title,  to  accept  a  lease  from  one  who  has  neither  title  nor  possession,  and  thus 
acknowledge  a  right  which  has  no  existence,  carries  with  it  such  an  impli- 
cation of  fraud  or  undue  influence,  as  will  prevent  the  lease  from  operating 
as  an  estoppel,  in  favor  of  the  lessor. 

It  has  been  held  that  a  tenant  is  not  estopped  by  accepting  a  lease  under 
an  entire  misapprehension  of  its  purport  and  effect:  Wiggins  v.  Wiggins, 
58  N.  H.  235.  The  tenant  is  moreover  precluded  from  contesting  the 
validity  of  the  title,  at  the  time  when  the  lease  was  made  and  possession 
given,  but  not  from  showing  that  the  right  which  the  landlord  then  had 
was  defeasible  or  limited  in  its  nature,  and  has  since  expired  or  been 
defeated :  Jackson  v.  Rowland,  6  Wend.  666 :  Hoag  v.  Hoag,  55  N.  Y. 
469;  Ryerss  v.  Farwell,  9  Barb.  615;  Devacht  v.  Newsam,  3  Ohio  57; 
Wolf  v.  Johnson,  3  Miss.  518;  McDevitt  v.  Sullivan,  8  Cal.  592 ;  Horner 
v.  Leeds,  1  Dutch.  106;  Miller  v.  Williams,  15  Gratt.  213  ;  Wolf  v.  John- 
son, 30  Miss.  518  ;  Bettisou  v.  Budd,  17  Ark.  546  ;  Otis  v.  McMillan,  70 
Ala.  47  ;  Ryder  v.  Mausel,  66  Me.  167;  Lamson  v.  Clarkson,  113  Mass. 
348 ;  Emmes  v.  Feeley,  132  Id.  346.  Hence,  proof  that  the  premises 
were  sold  under  a  judgment  against  the  lessor,  and  bought  in  by  the 
tenant  or  by  a  third  person  to  whom  he  subsequently  attorns,  in  order  to 
avoid  being  evicted  :  Gregory  v.  Crab,  2  B.  Mon.  234  ;  Chambers  v.  PJeak, 
6  Dana  426  ;  Nellis  v.  Lathrop,  22  Wend.  121  ;  George  v.  Putney,  4  Cush 
351 ;  Elliott  v.  Smith,  23  Penn.  St.  131 ;  Hetzel  v.  Barber,  69  N.  Y.  1  ;  Weich- 
selbaura  v.  Curlett,  20  Kas.  709 ;  or  that  the  lessee  has  attorned  or  paid 
the  rent  to  a  mortgagee  under  the  pressure  of  a  demand  from  the  latter 
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will  be  a  good  defence  in  an  action  brought  to  enforce  the  covenants  in 
the  lease,  or  recover  the  possession  of  the  land  :  Smith  v.  Shepard,  15  Pi<:k. 
147  ;  Welch  v.  Adams,  1  Mete.  494;  Doe  v.  Barton,  11  A.  &  E.  315  ;  vol. 
i.,  ante;  Pierce  v.  Brown,  24  Vt.  165;  Morse  v.  Goddard,  13  Mete. 
177;  Knowles  v.  Maynard,  13  Id.  352;  because  the  tenant  is  entitled  to 
acquiesce  in  what  he  cannot  resist,  and  to  attorn  in  the  first  instance, 
instead  of  going  out  of  possession  and  then  returning  under  a  new  lease  : 
Evans  v.  Elliot,  9  A.  &  E.  342 ;  Mayor  v.  Whitt  15  M.  &  W.  571  ;  Wat- 
son v.  Lane,  11  Exch.  769.  The  same  principle  applies  where  the  land  is 
sold  for  taxes,  and  the  tenant  compelled  to  become  the  purchaser  in  order 
to  avoid  an  eviction:  Bettisou  v.  Budd,  17  Ark.  546;  unless  the  circum- 
stances were  such  that  the  default  was  as  much  his  as  that  of  the  land- 
lord :  Haskell  v.  Putnam,  42  Me.  244.  And  in  Watson  v.  Lane,  the  court 
held  that  an  action  on  a  covenant  in  a  lease  to  deliver  up  the  premises  and 
all  fixtures  thereon  at  the  end  of  the  term,  might,  be  successfully  answered 
by  showing  that  possession  had  been  demanded  before  the  action  was 
brought,  by  a  third  person  under  and  by  virtue  of  a  mortgage  prior  to  the 
demise. 

Most,  if  not  all  of  these  decisions,  may  be  referred  to  and  explained  by 
the  principle,  that  a  lessee  may  show  that  the  lessor's  title  has  come  to  an 
end,  although  he  cannot  allege  that  it  did  not  exist.  But  there  is,  per- 
haps, no  sufficient  reason  why  a  tenant  should  not  guard  himself  against 
an  eviction  by  buying  in  or  attorning  to  a  hostile  title,  whether  it  arose 
from  the  acts  or  defaults  of  the  lessor,  or  had  a  distinct  and  independent 
origin.  The  expulsion  of  the  tenant  by  a  paramount  title  will  unquestion- 
ably put  an  end  to  the  estoppel :  Delaney  v.  Fox,  2  C.  B.  N.  S.  768 ;  and 
it  can,  as  it  would  seem,  make  little  difference  whether  the  tenant  consents 
to  hold  under  the  adverse  claimant  in  order  to  avoid  being  expelled,  or 
comes  back  under  a  new  lease,  after  going  through  the  form  of  surrender- 
ing that  which  he  is  unable  to  defend  :  Mayor  v.  Whitt,  15  M.  &  W.  571 ; 
George  v.  Putney,  4  Gush.  351  ;  although  the  burden  of  proof  should 
under  these  circumstances  rest  on  him,  and  he  should  be  compelled  to 
establish  his  case  with  as  much  strictness  as  if  he  were  the  actor :  Morse  v. 
Goddard ;  Jordan  v.  Marsh,  9  Ired.  234.  The  law  is  now  established  on 
this  footing  by  statute  in  Connecticut,  where  a  tenant  may  attack  his  laud- 
lord's  title,  in  defence  of  a  title  wThich  he  has  acquired  during  the  lease : 
Rodgers  v.  Palmer,  33  Conn.  155.  The  inclination  of  the  authorities  is, 
however,  against  carrying  the  qualification  of  the  general  principle  suffi- 
ciently far  to  admit  evidence  that  the  landlord  had  no  title  when  the 
demise  was  made :  Delaney  v.  Fox,  2  C.  B.  N.  S.  768 ;  and  in  favor  of 
treating  the  estoppel  as  absolute  so  long  as  the  tenant  remains  in  possession, 
eveji  when  he  has  attorned  in  good  faith  to  the  holder  of  the  adverse  title, 
in  order  to  avoid  an  eviction  :  Freeman  v.  Heath,  ]3  Ired.  498;  Grandy 
v.  Bailey,  Id.  221  ;  unless  the  latter  has  previously  obtained  a  verdict 
and  judgment  in  an  ejectment  or  other  real  or  possessory  action  brought 
for  the  recovery  of  the  premises  :  Chambers  v.  Pleak,  6  Dana  426.  "The 
general  rule  is,"  said  Ruffin,  C.  J.;  in  Freeman  v.  Heath,  "that  a  lessee 
cannot  deny  his  lessor's  title  until  he  is  discharged  from  the  estoppel  arising 
out  of  his  lease  and  possession,  by  yielding  up  the  possession  to  his  lessor: 
Smart  v.  Smith,  2  Dev.  258.  He  cannot  enable  himself  to  resist  his  land- 
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lord,  by  merely  leaving  the  premises,  and  then,  before  the  landlord  gets  in. 
going  back  into  possession  under  some  other  claim  of  title,  for  that  is 
plainly  incompatible  with  the  lessor's  right  to  have  back  the  possession 
which  the  tenant  engaged  to  restore:"  Jordan  v.  Marsh. 

In  Holt  v.  Martin,  51  Penn.  St.  499,  a  lessor  brought  ejectment  for 
premises  which  he  had  let,  as  "agent,"  without  disclosing  his  principal, 
and  it  was  held  that  the  tenant  could  not  show  that  the  plaintiff's  authority 
had  been  revoked.  Such  evidence  would,  however,  clearly  have  been  ad- 
missible on  proof  that  the  tenant  had  attorned  to  the  principal,  or  obtained 
a  lease  from  him. 

It  results  from  the  same  principle,  that  where  the  owners  or  occupiers 
of  land  hold  such  a  relative  position  as  to  make  it  the  duty  of  each  to 
protect  the  title  of  the  others,  any  purchase  that  may  be  made  of  an 
adverse  or  outstanding  title  by  one,  will  enure  in  equity  for  the  benefit  of 
all:  Church  v.  Church,  25  Peun.  St.  278,  281 ;  Phelan  v.  Kelley,  25  Wend. 
389,  ante;  and  it  would  seem  that  this  principle,  which  is  well  settled  with 
regard  to  joint  tenants  and  copartners,  should  be  sufficiently  broad  to 
entitle  a  landlord  to  require  a  tenant  who  has  bought  at  a  sale  for  taxes, 
or  other  proceeding  of  the  same  nature,  to  reconvey  on  receiving  the 
amount  expended.  And  such  will  unquestionably  be  the  rule  wrhere  the 
sale  is  occasioned  by  the  default  of  the  tenant  in  not  paying  the  taxes  as 
stipulated  in  the  lease:  Haskell  v.  Putnam,  42  Me.  244. 

It  seems  to  have  been  held  until  recently,  in  England,  that  this  estoppel 
was  confined  to  the  original  parties,  and  could  not  be  enforced  by  or 
against  an  assignee,  who  is,  if  the  lessor  had  no  title,  a  mere  stranger  not 
in  privity  of  estate  with  the  lessee ;  ante,  vol.  i.  But  this  objection, 
which  had  little  foundation  in  good  sense,  has  been  overruled,  and  the 
admission  of  a  landlord's  right  implied  in  taking  a  lease  said  to  preclude 
the  tenant  from  denying  that  it  has  all  the  ordinary  incidents  of  title,  and 
among  them  that  of  being  assignable:  Cuthbertson  v.  Irving,  4  H.  &  N. 
742  ;  6  Id.  135.  It  is  still,  however,  held,  that  as  the  right  of  the  assignee 
is  founded  solely  on  the  estoppel,  it  must  necessarily  fail  if  the  want  of 
title  is  disclosed  in  the  lease:  Cuthbertson  v.  Irving;  Pargeter  v.  Harris, 
7  Q.  B.  708 ;  ante,  vol.  i.  The  better  opinion  would,  however,  seem  to  be, 
that  the  estoppel  in  such  cases  grows  out  of  the  transfer  of  possession,  and 
may  consequently  be  enforced  irrespectively  of  the  title,  and  even  when  it 
appears  or  is  conceded  that  the  lessor  had  nothing  in  the  land  at  the  time 
of  the  demise,  ante. 

The  bailment  or  lease  of  chattels  creates  an  estoppel  of  the  same  nature 
as  that  arising  from  a  demise  of  land,  and  precludes  the  bailee  from  dis- 
puting the  title  of  the  bailor  or  setting  up  an  outstanding  title  in  a  third 
person :  Hayden  v.  Davis,  9  Cal.  573  ;  Miller  v.  Jones,  29  Ala.  174  ;  ante, 
vol.  i  ;  see  Hotchkiss  v.  Thomas,  6  Jon.  537  ;  Peebles  v.  Farrar,  73  N.  C. 
342;  Nudd  v.  Montanye,  38  Wis.  511;  although  leaving  him  free  to 
excuse  the  failure  or  refusal  to  return  the  thing  delivered,  by  proof  that 
it  has  been  surrendered  to  the  true  owner,  or  is  withheld  in  consequence  of 
a  notice  or  demand  from  him,  and  for  his  use  and  benefit :  Ogle  v.  Atkin- 
son, 5  Taunt.  759;  Watson  v.  Lane,  11  Exch.  769;  Hayden  v.  Davis; 
Burnett  v.  Fulton,  3  Jon.  486 ;  see  Delauey  v.  Fox,  2  C.  B.  N.  S.  768,  777. 
In  McFerrin  v.  Perry,  1  Sneed  314,  a  boua  fide  purchaser  from  a  bailee 
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was  said  not  to  be  estopped  from  denying  the  bailor's  title.  But  in  Osgood 
v.  Nichols,  5  Gray  420,  the  Supreme  Court  of  Massachusetts  were  clearly 
of  opinion  that  au  auctioneer  who  is  sued  for  the  proceeds  of  goods  sold  in 
the  course  of  his  business  on  behalf  of  a  customer,  cannot  aver  that  they 
were  his  own,  in  bar  of  an  action  brought  for  the  proceeds,  or  to  mitigate 
the  damages.  So  one  who  collects  money  as  agent  for  another  cannot  deny 
the  title  of  his  principal:  Hungerford  v.  Moore,  65  Ala.  232;  Ree<i  i\ 
Dougau,  54  Ind.  306.  And  it  is  an  extension  of  the  same  rule  that  pre- 
cludes a  collector  from  denying  the  validity  of  orders  under  which  he  has 
acted  as  an  excuse  for  not  paying  over  the  money :  Walden  v.  County  of 
Lee,  60  Ga.  296. 

It  is  not  essential  to  the  operation  of  an  estoppel  of  this  description  that 
the  tenant  should  have  actual  possession  of  the  premises,  if  he  might  have 
had  possession  but  for  his  own  fault.  Proof  that  the  lessor  had  no  title, 
and  that  the  lessee  refrained  from  entering,  is  not  therefore,  a  defence  to  a 
suit  for  rent,  unless  it  is  also  shown  that  the  premises  were  held  adversely 
by  title  paramount,  and  that  the  lessee  could  not  have  gone  into  possession 
without  rendering  himself  liable  as  a  trespasser:  Howard  v.  Murphy,  23 
Penn.  St.  173;  Vernam  v.  Smith,  15  N.  Y.  329.  When,  however,  the 
landlord  has  neither  title  nor  possession,  all  the  elements  of  an  estoppel 
are  wanting,  and  the  tenant  cannot  be  made  liable  in  any  form  of  action. 

It  is  evident,  from  what  has  been  said,  that  the  estoppel  between  land- 
lord and  tenant  stands  on  the  same  footing  with  that  which  subsists 
between  vendor  and  vendee,  and  mortgagor  and  mortgagee :  Willison  v. 
Watkins,  3  Pet.  43  ;  Bowker  v.  Walker,  1  Vt.  18  ;  and  grows  out  of  the 
injustice  of  permitting  a  possession  obtained  for  a  specific  purpose,  to  be 
withheld  after  it  has  failed  or  been  accomplished :  Dikeman  v.  Parrish,  6 
Penii.  St.  210,  225;  Greeno  v.  Munson,  9  Vt.  37;  Blight  v.  Rochester,  7 
Wheat.  535 ;  Gardner  v.  Greene,  5  R.  I.  104.  It  applies,  therefore,  when- 
ever an  attempt  is  made  to  retain  the  possession  of  land  in  violation  of 
good  faith,  and  to  the  injury  of  the  person,  to  whom  it  rightfully  belongs  : 
Tindall  v.  Den,  1  Zab.  651 ;  Kelley  ?;.  Kelley,  10  Shep.  192 ;  Mantooth  v. 
Burke,  35  Ark.  540 ;  Sanford  v.  Cloud,  17  Fla.  557  ;  Davis  v.  Davis,  83 
N.  C.  71 ;  and  will  arise  with  as  much  force irom  an  entry  under  a  con- 
tract of  sale  or  license,  as  from  the  most  formal  lease:  Glynn  v.  George, 
20  N.  H.  114  ;  Phelau  v.  Kelly,  25  Wend.  389,  392 ;  Doe  v.  Bay  tup,  3  A. 
&  E.  188.  A  husband  who  enters  under  his  wife,  or  a  wife  who  derives 
possession  from  her  husband,  will  consequently  stand  in  the  position  of  a 
tenant,  and  cannot  dispute  the  title  of  the  heir :  Hall  v.  Mathias,  4  W.  & 
S.  331  ;  Long  v.  Mast,  11  Peun.  St.  189;  Banuon  v.  Brandon,  34  Id.  263; 
38  Id.  63  ;  Zeller  v.  Eckert,  4  How.  289.  The  same  rule  applies  to  a  son 
occupying  under  his  father  :  Blakeuey  v.  Ferguson,  20  Ark.  547  ;  Griffith  v. 
Griffith,  5  Harr.  5  ;  Phelan  v.  Kelly,  25  Wend.  388  ;  Jackson  v.  Streeter, 
5  Cow.  529 ;  and  generally  to  all  who  are  under  an  obligation  to  restore 
the  possession  which  they  hold,  to  the  source  from  whence  it  came.  A 
vendee  in  possession  consequently  cannot  buy  in  an  outstanding  title,  and 
then  set  it  up  as  a  reason  for  refusing  to  comply  with  the  contract  of  sale : 
Kirk  v.  Taylor,  8  B.  Mon.  262  ;  Love  v.  Edmonston,  1  Ired.  152  ;  or  sur- 
render the  premises  to  the  person  from  whom  they  were  derived  :  Hill  v. 
Samuel,  31  Miss.  307 ;  Hardeman  v.  Cowan,  10  S.  &  M.  487  :  Walker  v. 
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Sedgvvick,  8  Cal.  398  ;  unless  the  circumstances  of  the  case  are  such  as  to 
entitle  him  to  rescind  the  contract,  and  refuse  to  pay,  or  recover  back  the 
purchase-money:  Kirk  v.  Taylor;  Love  v.  Edmonston,  1  Ired.  152;  nor 
can  the  vendor  or  those  claiming  under  him  keep  the  vendee  out  of  posses- 
sion, by  acquiring  and  setting  up  a  title  inconsistent  with  that  which  he 
agreed  to  sell:  Upshaw  v.  McBride,  10  B.  Moil.  202  ;  Grandy  v.  Bailey, 
13  Ired.  221.  Hence,  when  the  vendor  remains  in  possession  after  the 
execution  of  the  deed,  with  an  understanding  that  possession  shall  be  given 
at  his  death,  his  widow  will  be  estopped  from  setting  up  an  outstanding 
title  in  a  third  person,  as  a  bar  to  an  ejectment  brought  by  the  heirs  of  the 
purchaser  :  Doe  v.  Skirrow,  7  A.  &  E.  157.  And  it  is  equally  well  settled 
on  the  other  hand,  that  as  this  class  of  estoppels  is  founded  upon  the  injus- 
tice of  keeping  possession  of  the  premises,  in  violation  of  the  express  or 
implied  understanding  of  the  parties,  it  will  cease  to  exist  as  soon  as  they 
are  surrendered  by  the  tenant:  Camp  v.  Camp,  2  Hill  628;  Moshier  v. 
Reding,  3  Fair.  478  ;  Reed  v.  Shepley,  6  Vt.  602  ;  Gilliam  v.  Moore,  1 
Busb.  95  ;  Bertram  v.  Cook,  44  Mich.  396,  or  he  is  evicted  by  a  third  per- 
son under  a  paramount  title. 

The  efflux  of  the  term  and  the  surrender  of  the  premises,  will  therefore 
leave  the  tenant  free  to  contest  the  landlord's  title,  even  when  the  lease  is 
under  seal :  Wild  v.  Serpell,  10  Gratt.  405  ;  Smart  v.  Smith,  2  Dev.  258  ; 
estoppels  being  limited  to  the  transaction  in  which  they  arise,  and  ceasing 
to  exist  when  the  purpose  for  which  they  came  into  being  is  satisfied.  In 
like  manner,  a  mortgagor  may,  it  has  been  said,  in  the  absence  of  cove- 
nants for  title,  abandon  the  premises  to  the  mortgagee,  or  suffer  him  to 
take  possession,  and  then  re-enter  under  a  paramount  title  derived  from 
a  third  person  :  (iilliam  r.  Moore,!  Busb.  95.  And  there  can  be  little 
doubt  that  the  same  course  may  be  pursued  by  a  tenant  after  the  landlord 
has  regained  possession,  although  before  the  period  originally  fixed  for  the 
expiration  of  the  lease  :  Turner  v.  Browder,  18  B.  Mon.  285.  The  surren- 
der must,  however,  be  real  in  order  to  be  effectual,  and  it  will  not  be 
enough  that  one  party  went  out  of  possession,  unless  the  other  had  due 
notice- and  full  opportunity  to  regain  it:  Greeno  v.  Muuson,  9  Vt.  37; 
Fnvman  v.  Heath,  13  Ired.  498;  Graham  v.  Moore,  4  S.  &  R.  467; 
1  lover  v.  Smith,  3  Watts  449,  5  Id.  55;  Thompson  v.  Clark;  Bannon  v. 
Br-indon,  :I4  Peuu.  St.  263  ;  38  Id.  63. 

The  doctrine  of  equitable  estoppel  has  an  important  bearing  on  the 
surrender  of  particular  estates  to  those  in  remainder  or  reversion,  and  the 
consequent  extinguishment  of  the  rights  and  duties  incident  to  tenure. 
The  statute  of  frauds,  which  renders  a  writing  necessary  to  the  validity  of 
a  surrender,  expressly  excepts  surrenders  by  operation  of  law.  It  has 
long  been  held,  that  the  participation  of  a  tenant  for  life  or  years  in  any 
act  of  the  remainder-man  or  reversioner  inconsistent  with  the  continuance 
of  the  tenancy,  will  enure  as  a  surrender  by  operation  of  law,  and  thus 
come  within  the  exception  in  the  statute,  even  when  the  act  is  in  pais,  and 
the  original  lease  by  deed:  Baker  v.  Pratt,  15  111.  570.  This  is  well  set- 
tled, when  the  act  consists  in  the  grant  of  a  new  estate  to  the  tenant  him- 
self, as  when  a  lessee  for  life  or  years  accepts  a  feoffment  with  livery  from 
the  lord,  or  a  new  lease  from  the  reversiouer,  or  when  the  parties  to  a  lease 
enter  into  an  agreement  which  substitutes  the  relation  of  vendor  and  yen- 
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dee  for  that  of  landlord  and  tenant:  Livingston  v.  Potts,  16  Johns.  28; 
Burnett  v.  Scribner,  16  Barb.  621 ;  but  it  is  more  doubtful  whether  the 
same  result  will  follow  from  the  assent  of  the  tenant  to  a  grant  or  demise 
to  a  third  person.  It  was,  however,  finally  decided  in  Thomas  v.  Cook,  "1 
B.  &  Aid.  119,  that  an  existing  demise  will  be  determined  by  the  grant  of 
a  new  and  inconsistent  interest  to  a  stranger,  with  the  assent  of  the  lessee  : 
ante.  This  case  was  followed,  although  not  without  some  hesitation,  in 
Walker  v.  Richardson,  2  M.  &  \V.  882  ;  Reeve  v.  Bird,  1  C.,  M.  &  R.  31, 
and  Bees  v.  Williams,  2  C.,  M.  &  R.  581  ;  but  in  Lyon  v.  Reed,  13  M.  & 
W.  284,  Parke,  Baron,  delivered  an  elaborate  judgment,  in  which  he  held, 
that  to  constitute  a  surrender  by  operation  of  law,  the  transaction  must  lie 
strictly  between  the  landlord  and  tenant,  and  that  the  mere  assent  of  the 
tenant  to  a  new  demise  to  a  stranger  was  insufficieut,  because  it  could  only 
enure  as  a  surrender  by  giving  rise  to  a  presumption,  which  was  said  to  be 
one  of  fact,  and  not  a  necessary  or  pure  legal  inference.  A  similar  view 
was  expressed  by  Chancellor  Sugdeu,  in  the  case  of  Creagh  v.  Blood,  2 
Jon.  &  LaT.  509,  and  the  rule  laid  down  in  Thomas  v.  Cook,  said  to  be 
one  to  which  he  was  not  prepared  to  give  his  assent.  There  may  be  no 
reason  to  doubt  the  correctness  of  the  opinion,  if  the  point  is  regarded  as 
one  of  law,  and  aside  from  equitable  considerations.  Everything  which 
manifested  an  intention  on  the  part  of  the  tenant  to  yield  up  the  estate, 
took  effect  as  a  surrender  at  common  law,  whether  the  intention  was  ex- 
pressed in  words  or  deduced  from  acts.  Where  the  inference  was  drawn  by 
the  law,  the  surrender  was  said  to  be  by  operation  of  law,  otherwise  it  was 
a  surrender  in  fact.  The  acceptance  of  a  new  lease  or  conveyance  of  the 
land  during  the  term,  raised  a  legal  presumption  that  the  existing  lease 
was  at  an  end,  which  might  be  enforced  without  violating  the  statute ; 
Van  Rensselaer  v.  Pennimau,  6  Wend.  569,  but  while  the  assent  of  the  ten- 
ant to  a  lease  to  a  stranger  may  afford  the  strongest  possible  evidence  of 
his  intention,  that  the  interest  which  he  himself  holds  shall  not  preclude  the 
creation  of  the  new  term,  yet  as  it  does  not  ascend  above  the  rank  of 
evidence,  or  bring  the  term  to  an  end  by  creating  a  new  and  inconsistent 
estate  between  the  same  parties,  it  falls  within  the  statutory  restriction. 
There  is  nothing,  however,  in  this  reasoning  to  exclude  the  operation  of  the 
general  principle,  that  expectations  which  have  been  held  out  as  an  induce- 
ment shall  not  be  falsified,  to  the  injury  of  those  who  have  relied  and 
acted  upon  them. 

It  was  held,  accordingly,  in  Nickells  v.  Atherston,  10  Q.  B.  944,  that  if 
the  assent  of.  the  tenant  to  a  lease  to  a  stranger,  followed  by  his  withdrawal 
from  the  premises  and  the  entry  of  the  new  lessee,  did  not  operate  as  a 
surrender  of  the  term,  it  would  at  all  events  debar  him  from  enforcing  it 
to  the  injury  of  the  other  parties  to  the  transaction.  This  decision  was 
cited  and  followed  in  Davison  v.  Gent,  1  H.  &  N.  744,  where  the  doubts 
which  had  been  expressed  in  Lyon  v.  Reed  were  disavowed,  and  the  reason- 
ing of  Lord  Den  man  in  Nickel  Is  v.  Atherstou  said  to  be  unanswerable. 
And  the  cases  of  Randall  v.  Rich,  11  Mass.  494,  and  Hesseltine  v.  Seavey, 
16  Me.  212,  should  probably  be  referred  to  the  same  principle.  See  also 
Pausch  v.  Guerrard,  67  Ga.  319  ;  Wilmington  Mining  Co.  v.  Allen,  95 
111.  288. 

Whatever  view  may  be  taken  of  this  difficult  and  disputed  question,  it 
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is  evident  that  a  parol  contract  or  authority  cannot  operate,  either  as  a 
surrender  by  operation  of  law,  or  as  an  estoppel,  unless  it  has  been  wholly 
or  partially  executed  or  acted  upon  :  Dunning  v.  Mauzy,  49  111.  368.  An 
agreement  between  a  landlord  and  tenant  for  a  change  in  the  tenancy,  or 
to  put  an  end  to  the  lease,  will  not  be  binding  as  an  agreement,  without 
some  new  extrinsic  or  intrinsic  consideration  :  Crowley  v.  Vitty,  7  Exch. 
318  ;  Dunning  v.  Mauzy  ;  nor  operate  as  a  surrender,  unless  it  enures  as  a 
new  and  actual  lease:  Doe  v.  Thomas,  9  B.  &  C.  288  :  Doe  v.  Poole,  11 
Q.  B.  713;  Donnelan  v.  Read,  3  B.  &  Ad.  899  ;  Brewer  v.  Dyer,  7  Cush. 
337  ;  or  manifests  in  some  equally  unmistakable  way  a  design  to  substitute 
a  new  and  inconsistent  relation  for  that  which  has  hitherto  prevailed  : 
Allen  v.  Jaquish,  21  Wend.  628  ;  and  it  follows,  that  an  agreement  with  a 
stranger  for  a  new  lease,  unattended  by  a  change  of  possession  will  not 
release  the  tenant  although  made  with  his  assent :  Schieffelin  v.  Carpenter, 
15  Wend.  400  ;  Lammott  v.  Gist,  2  Harr.  &  G.  433  ;  Lawrence  v.  Brown, 
1  Seld.  394. 

The  grant  of  a  new  lease  is  a  material  and  indispensable  ingredient, 
unless  its  place  is  supplied  by  other  circumstances,  because  the  mere  entry 
of  a  third  person,  and  even  the  acceptance  of  rent  from  him,  by  the  land- 
lord, are  evidence,  not  of  the  surrender  of  the  existing  term,  but  of  its 
transfer  or  assignment,  and  consequently  go  to  charge  the  new  tenant, 
without  discharging  the  original  lessee  from  his  express  covenants,  what- 
ever may  be  the  effect  on  those  which  are  implied  :  SchiefFelin  v.  Carpenter, 
15  Wend.  400,  407  ;  Graham  v.  Whichelo,  1  C.  &  M.  187  ;  Prestons  v. 
McCall,  7  Gratt.  121  ;  Gheghan  v.  Young,  23  Penn.  St.  18;  ante,  vol.  i. 
It  would,  however,  appear,  on  the  one  hand,  that  an  agreement  for  a  new 
lease  followed  by  entry  may  enure  as  an  actual  letting,  and  determine  the 
prior  tenancy ;  Hamerton  v.  Stead,  3  B.  &  C.  478  ;  while  it  has  been 
decided,  on  the  other,  that  the  execution  of  a  lease  to  a  stranger,  with  the 
assent  of  the  tenant,  will  not  operate  either  as  a  surrender  of  the  existing 
term,  (»r  as  an  estoppel,  unless  the  former  goes  into  possession,  or  the  latter 
withdraws,  because,  until  then,  the  transaction  is  executory,  and  there  is  not 
sufficient  matter  in  pais  to  make  up  for  the  want  of  written  evidence:  Doe 
v.  Johnston,  McClell.  &  Y.  141  ;  Doe  v.  Wood,  14  M.  &  W.  681  ;  Law- 
rence  v.  Brown,  1  Seld.  394. 

It  is,  notwithstanding,  well  settled  that  both  tenant  and  landlord  may 
be  estopped  from  insisting  on  their  rights  under  the  lease,  by  circumstances 
which  fall  short  of  a  new  tenancy.  In  Mollett  v.  Brayne,  2  Campb.  103, 
the  unguarded  assent  of  the  landlord  to  a  threat  by  the  tenant  to  leave 
the  house,  was  held  not  to  preclude  a  recovery  of  rent,  which  fell  due  sub- 
sequently to  the  departure  of  the  tenant ;  and  Lord  Ellenborough  remarked, 
that  what  passed  did  not  amount  to  a  surrender  by  operation  of  law,  and 
was  void  under  the  provisions  of  the  statute  of  frauds  as  an  agreement. 
But  in  Whitehead  v.  Clifford,  5  Taunt.  518,  and  Grimman  v.  Legge,  8  B. 
&  C.  324,  this  decision  was  said  to  have  turned  on  the  insufficiency  of  the 
evidence ;  and  it  was  decided  that  a  landlord,  who  had  consented  unequi- 
vocally to  the  departure  of  the  tenant  by  accepting  the  key,  could  not  make 
him  liable  subsequently,  in  a  suit  for  use  and  occupation  for  the  enjoyment 
of  that  which  he  had  been  led  to  abandon  ;  while  in  Dodd  v.  Acklom,  6 
M.  &  G.  673,  the  delivery  up  of  the  key  of  the  house  by  the  tenant,  and 
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its  acceptance  by  the  landlord,  were  held   to   constitute  a  surrender  by 
operation  of  law. 

To  produce  this  result  it  must,  however,  appear,  not  only  that  the  tenant 
delivered  possession  to  the  landlord,  but  that  the  landlord  accepted  it  in 
satisfaction  of  or  as  a  rescission  of  the  lease  :  Carman  v.  Hartley,  9  C.  B. 
634 ;  Kiester  v.  Miller,  25  Peun.  St.  481  ;  Kerr  v.  Clark,  19  Mo.  132 ;  Ladd 
v.  Smith,  6  Oreg.  316  ;  a  lessor  being  entitled  to  enter  on  the  withdrawal 
of  the  lessee,  to  take  care  of  the  premises  and  prevent  the  intrusion  of 
third  persons,  without  abandoning  the  right  to  enforce  the  lease.  And 
proof  that  the  key  was  sent  or  left  by  the  tenant,  and  received  by  the 
landlord,  will  not  warrant  the  inference  that  the  lease  was  surrendered 
unless  it  also  appears  that  the  exoneration  of  the  tenant  was  distinctly  the 
condition  precedent  on  which  he  gave  up  the  premises :  Caiman  v.  Hartley. 
It  is  not  requisite  that  possession  should  be  given  up  directly  by  one  party 
to  the  other ;  and  it  has  on  the  contrary  been  held  that  the  abandonment 
of  the  premises  by  the  tenant,  under  circumstances  indicating  that  he  has 
no  intention  of  returning,  will  justify  the  landlord  in  regarding  the  term 
as  at  an  end  :  McKinney  v.  Reader,  7  Watts  1 23  ;  Torrans  v.  Stricklin,  7 
Jon.  50.  But  although  the  landlord  may  treat  the  dereliction  of  the  lessee 
as  a  surrender,  he  need  not  do  so  unless  he  thinks  proper,  because  the  con- 
tract cannot  be  dissolved  by  the  default  of  one  of  the  parties,  without  the 
assent  of  both  :  Mollet  v.  Brayne;  Kees  v.  Miller.  And  it  is  equally  well 
settled  that  the  obligation  of  the  express  covenants  of  the  lease  may  con- 
tinue notwithstanding  the  withdrawal  of  the  tenant,  and  the  payment  of 
rent  by  a  third  person  as  assignee :  Jackson  v.  Browuson,  7  Johns.  227  ; 
Ghegan  v.  Young,  23  Penn.  St.  18  ;  Wall  v.  Hinds,  4  Gray  266.  When, 
however,  the  possession  is  given  up  on  one  side,  and  accepted  on  the  other 
with  an  express  or  implied  agreement  that  the  demise  shall  cease,  a  sur- 
render will,  agreeably  to  the  present  inclination  of  the  authorities,  take 
place  by  operation  of  law,  although  there  may  be  no  written  note  or  mem- 
orandum of  the  transaction,  and  the  intention  of  the  parties  has  to  be 
gathered  from  their  language  and  acts  :  Dodd  v.  Acklom,  6  M.  &  G.  673 ; 
Lamar  v.  McNamee,  10  Gill  &  J.  116 ;  Geider's  Appeal,  5  Penn.  St.  422  ; 
Patchin  v.  Dickermau,  31  Vt.  666 ;  see  Natchbold  v.  Porter,  2  Vern.  112  ; 
Dills  v.  Stobie,  81  111.  202  ;  Ladd  v.  Smith,  6  Oreg.  316.  And  the  same 
result  will,  as  we  have  seen,  follow  where  the  premises  are  transferred  to  a 
third  person,  who  comes  in  under  a  new  lease,  because  his  entry  is  virtu- 
ally that  of  the  landlord,  and  it  would  be  useless  to  require  the  latter  to 
go  through  the  ceremony  of  taking  possession,  merely  to  withdraw :  vol.  i. 
The  burden  rests,  however,  on  the  tenant,  who  must  show  affirmatively  that 
the  lease  was  determined  by  some  act  inconsistent  with  its  continuance  in 
which  both  parties  joined  ;  and  proof  that  the  landlord  took  the  key  or 
even  re-entered,  will  not  be  sufficient,  unless  it  appear  that  he  did  so  vol- 
untarily, and  not  merely  because  it  was  thrust  upon  him  by  the  tenant, 
and  could  not  be  got  rid  of  without  throwing  it  into  the  street.  See  Auer 
v.  Peun,  99  Penn.  St.  370.  And  this  is,  perhaps,  all  that  can  be  fairly  infer- 
red from  the  case  of  Morrison  v.  Chadwick,  7  C.  B.  266,  and  Caiman  v. 
Hartley,  9  Id.  634,  which  might  otherwise  seem  to  throw  some  doubt  on 
the  rule  laid  down  in  Dodd  v.  Acklom.  Still  the  courts  have  in  these  and 
some  other  instances,  fluctuated  between  the  opposite  dangers,  of  holding 
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that  the  jury  may  fiud  an  abandonment  of  the  landlord's  rights,  from  acts 
which  may  have  been  forced  upon  him,  by  a  dereliction  of  duty  on  the 
part  of  the  tenant,  and  of  precluding  the  tenant  from  showing  that 
he  gave  up  the  possession  of  the  premises  on  the  faith  of  a  promise 
or  understanding  that  he  should  be  discharged  from  the  subsequently 
accruing  rent. 

Although  the  possession  must  be  yielded  up  to  the  landlord,  or  trans- 
ferred with  his  assent  to  a  third  person  under  a  new  letting,  to  constitute 
a  surrender  by  operation  of  law  :  Lawrence  v.  Brown,  1  Seld.  394  ;  Lam- 
mott  v.  Gist,  2  Har.  &  G.  433  ;  Lamar  v.  McNamee,  10  Gill  &  J.  116  ; 
still,  whenever  the  parties  have  so  far  changed  their  position  on  the  faith 
of  a  subsequent  agreement,  that  it  would  be  inequitable  to  enforce  the 
lease,  relief  may  be  given  in  equity,  or  on  the  ground  of  equitable  estoppel 
at  law  :  Allen  v.  Jaquish,  21  Wend.  628  ;  and  in  Burnett  v.  Scribner,  16 
Barb.  621,  a  contract  for  the  sale  of  the  premises  to  the  tenant,  followed 
by  a  part  payment  of  the  price,  was  held  to  put  an  end  to  the  term  by 
creating  a  new  relation  inconsistent  with  its  continuance. 

Under  the  statute  of  frauds  as  re-enacted  in  Pennsylvania,  a  lease  not 
exceeding  three  years,  may  be  surrendered  orally  without  any  other  con- 
sideration than  that  arising  from  the  mutual  agreement  of  the  parties. 
Such,  at  least,  have  been  the  dicta  in  various  instances:  McKinney  v. 
Reader,  7  Watts  123;  Kiester  v.  Miller,  25  Penn.  St.  482  ;  McGaw  v. 
Lambert,  3  Id.  444  ;  where,  however,  the  point  did  not  necessarily  arise. 
because  possession  was  relinquished  by  the  tenant  and  resumed  by  the 
landlord,  thus  constituting  a  surrender  agreeably  to  the  rule  laid  down  in 
England,  and  generally  in  the  United  States. 

It  is  proper  to  add,  that  as  one  compact  will  not  merge  or  supersede 
another  unless  there  is  such  an  inconsistency  that  both  cannot  stand 
together,  a  new  lease  may  confirm  or  enlarge  an  existing  tenancy  when 
such  is  the  design  :  Flagg  v.  Dow,  99  Mass.  18. 

In  taking  leave  of  the  subject  of  estoppel  in  pais,  it  is  proper  to  notice 
one  of  its  forms,  which,  although  arising  under  the  law  merchant,  is  never- 
theless attended  with  much  of  the  naked  severity  of  circumstance  and 
application  which  marked  estoppels  at  common  law.  It  has  long  been 
settled,  that  the  acceptance  of  a  bill  or  draft,  amounts  to  a  conclusive 
admission  of  the  genuineness  of  the  instrument  as  originally  drawn,  and 
concludes  the  acceptor  from  denying  the  handwriting  of  the  drawer,  his 
capacity  to  draw  and  endorse,  or  the  authority  of  an  agent  who  signed  the 
instrument  by  procuration:  Levy  v.  Bank  of  the  United  States,  1  Binn. 
27;  United  States  Bank  v.  Bank  of  Georgia,  10  Wheat.  333;  Pitt  v. 
Chappelow,  8  M.  &  W.  616  ;  Smith  v.  Marsack,  6  C.  B.  486  ;  Condon  v. 
Pearce,  43  Md.  83;  Fish  v.  Bank,  42  Mich.  203;  Henderson  v.  Lemley, 
79  N.  C.  169  ;  ante.  And  it  was  held  in  Sanderson  v.  Collman,  4  M.  & 
G.  209,  that  this  estoppel  may  be  taken  advantage  of  by  a  plea  containing 
the  necessary  averments,  and  concluding  with  a  prayer,  whether  the 
defendant  shall  be  permitted  to  say,  that  the  bill  which  he  has  accepted 
was  not  made  by  the  party  whose  name  is  affixed  as  drawer.  The  estoppel 
does  not,  however,  extend  beyond  the  genuineness  of  the  drawer's  signa- 
ture. Thus  the  acceptor  is  not  precluded  from  proving  that  the  body  of 
the  bill  was  altered  before  it  came  to  his  hands  :  Bank  of  Commerce  v. 
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Union  Bank,  3  Corns.  230;  and  may  deny  the  handwriting  of  the  en- 
dorser, unless  he  has  been  guilty  of  laches  in  giving  notice  of  the  forgery 
to  the  holder :  Canal  Bank  v.  Bank  of  Albany,  1  Hill  287 ;  Gloucester 
Bank  v.  Salem  Bank,  17  Mass.  44 ;  even  when  the  bill  purports  to  have 
been  drawn  and  endorsed  by  the  same  person :  Robinson  v.  Yarrow,  7 
Taunt.  455;  Beeman  v.  Duck,  11  M.  &  W.  251.  But  where  a  bill  was 
drawn  and  endorsed  in  the  name  of  a  fictitious  person,  the  acceptor  was 
held  to  be  precluded  from  questioning  his  existence  and  signature,  either 
as  drawer  or  endorser;  apparently  because  the  recognition  of  his  hand- 
writing for  one  purpose,  necessarily  admitted  it  for  the  other:  Cooper  v. 
Meyer,  10  B.  &  C.  468.  The  distinction  between  this  case  and  Beeman  v. 
Duck,  seems  to  be,  that  as  the  firm  in  whose  name  the  bill  was  drawn  and 
endorsed  in  the  latter  instance,  had  a  real  existence,  proof  that  the  endorse- 
ment was  a  forgery  did  not  necessarily  conflict  with  the  admission  of  the 
signature,  although  both  were  apparently  in  the  same  handwriting. 

It  has  been  said  that  this  estoppel  does  not  extend  to  an  acceptor  who 
intervenes  to  save  the  honor  of  a  drawer,  and  should  not  be  made  answer- 
able if  the  credit  of  the  latter  is  not  really  involved :  Goddard  v.  Merchants' 
Bank,  4  Corns.  147.  The  better  opinion  would,  however,  seem  to  be,  that 
an  endorser  cannot  deny  that  the  instrument  was  duly  drawn  or  endorsed, 
as  against  a  subsequent  purchaser  who  gives  value  on  the  faith  of  his  sig- 
nature, and  is  consequently  entitled  to  rely  upon  it  as  an  equitable,  if  not 
legal  estoppel :  McGregor  v.  Rhodes,  6  E.  &  B.  266  ;  Lambert  v.  Oakes,  1 
L.  Raym.  443 ;  Troy  Bank  v.  Lauman,  19  N.  Y.  477  ;  Drayton  v.  Dale,  2 
B.  &.  C.  293  ;  Smith  v.  Marsack,  6  C.  B.  486,  503 ;  Pitt  v.  Chappelow,  8 
M.  &  W.  616 ;  Byles  on  Bills  113 ;  Woodward  v.  Harbin,  1  Ala.  104. 

ESTOPPELS  BY  RECORD. — It  is  thoroughly  well  settled,  that  matters 
which  have  been  once  determined  by  judicial  authority,  cannot  again  be 
drawn  into  controversy  as  between  the  parties  and  privies  to  the  decision: 
Etheridge  v.  Osborn,  12  Wend.  399;  Smith  v.  Whiting,  11  Mass.  445; 
Rice  v.  King,  7  Johns.  20 ;  Young  v.  Black,  7  Cr.  567  ;  Church  v.  Leaven- 
worth,  4  Day  274;  Marvine  v.  Parker,  18  Ala.  241;  Niles  v.  Totman,  3 
Barb.  594 ;  Chapman  v.  Smith,  16  How.  174 ;  Ellis  v.  Staples,  9  Humph. 
238;  VVhitehurst  v.  Rogers,  38  Md.  503;  McClung  v.  Condit,  27  Minu. 
45 ;  Haynes  v.  Ordway,  58  N.  H.  167 ;  Crane  v.  Blum,  56  Vex.  325 ; 
Corothers  v.  Sargent/ 20  W.  Va.  351;  Howell  v.  Goodrich,  69  111. 
556 ;  Jacobsou  v.  Miller,  41  Mich.  90 ;  Steinbach  v.  Ins.  Co.,  77  N.  Y. 
498 ;  Bawell  v.  Keusey,  3  Lev.  179.  As  the  nature  of  the  judgment 
has  no  effect  on  the  operation  of  the  rule,  a  decree  with  regard  to  the 
personal  status  of  an  individual  will  be  equally  conclusive  with  a 
decision  upon  a  right  of  property  ;  and  hence  the  appointment  or  removal 
of  a  guardian  or  administrator:  Lawrence  v.  Englesby,  24  Vt.  42;  Farrar 
v.  Olmstead,  Id.  123,  or  even  the  adjudication  of  a  question  of  descent  or 
pedigree,  may  be  binding,  not  only  in  the  proceeding  in  which  they  take 
place,  but  in  every  other  in  which  the  same  matter  is  agitated.  It  is 
equally  well  settled,  that  the  mode  in  which  the  question  is  brought  before 
the  court  is  immaterial,  if  it  is  actually  determined,  and  that  a  demand 
which  has  been  passed  upon  as  a  set-off,  or  by  way  of  defalcation  or  recoup- 
ment, cannot  be  brought  forward  as  a  cause  of  action :  Kelly  v.  Pike,  5 
Cush.  484 ;  Sargent  v.  Fitzpatrick,  4  Gray  511 ;  Sprague  v.  Waite,  19 
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Pick.  457 ;  Simes  v.  Zane,  24  Perm.  St.  242.  In  like  manner,  a  buyer  who 
elects  to  set  up  fraud  or  breach  of  warranty  in  mitigation  of  damages,  or 
in  bar  of  an  action  for  the  price,  will  be  bound  by  the  result,  and  cannot 
subsequently  proceed  on  the  same  matter  as  a  cause  of  action :  Beall  v. 
Pearre,  12  Md.  555;  Burnett  v.  Smith,  4  Gray  50.  Whether  the  action 
of  the  court  is  formal,  or  summary  on  motion,  will  make  no  difference  in 
the  conclusiveness  of  the  sentence :  Claggett  v.  Simes,  25  N.  H.  402  ;  if,  as 
must  be  presumed,  until  the  contrary  is  apparent,  there  was  an  opportunity 
to  appear  and  contest  the  case  on  the  merits;  and  hence,  an  adjudication 
under  a  rule  to  show  cause,  may  preclude  a  renewal  of  the  controversy  at 
law :  Greatheard  v.  Bromley,  7  Term  455 ;  Schumann  v.  Weatherhead,  1 
East  537 ;  or  even  an  application  for  relief  to  equity :  Simpson  v.  Hart,  1 
Johns.  Ch.  96 ;  14  Id.  62  ;  3  Lead.  Cas.  Eq.  189,  3d  Am.  ed.  Moreover, 
in  this,  as  in  other  cases  of  estoppel,  the  conclusion  is  mutual,  and  a  de- 
fendant who  obtains  a  verdict  and  judgment  in  one  suit,  on  the  ground 
that  he  is  not  jointly  liable  as  a  partner  with  his  co-defendants,  cannot  aver 
that  such  a  partnership  exists  in  a  subsequent  suit  on  the  same  contract : 
Hayes  v.  Gudykunst,  11  Penn.  St.  220. 

The  estoppel  extends  beyond  what  appears  on  the  face  of  the  judgment, 
to  every  allegation  which  having  been  made  on  one  side  and  denied  on  the 
other,  was  at  issue  and  determined  in  the  course  of  the  proceedings: 
Outram  v.  Morewood,  3  East  346,  355,  ante ;  Stevens  v.  Hughes,  25  Penn. 
St.  381, 386;  Aurora  City  v.  West ;  7  Wall.  82, 103  ;  and  not  only  substan- 
tiates the  plaintiff's  case,  but  disproves  or  negatives  that  set  up  by  the 
defendant.  Aurora  City  v.  West ;  Beloit  v.  Morgan,  7  Id.  619.  A  verdict 
and  judgment  in  a  suit  on  a  mortgage  establishes  that  the  debt  for  which 
it  was  given  is  justly  due,  and  will  consequently  preclude  the  defendant 
from  setting  up  fraud  as  a  defence  to  an  action  on  the  bond,  while  a 
recovery  on  the  bond  or  an  accompanying  note,  will  be  equally  conclusive 
in  a  subsequent  proceeding  on  the  mortgage :  Burke  v.  Miller,  4  Gray 
114.  A  recovery  on  a  contract  is  a  judgment  not  only  that  the  plaintiff 
is  entitled  to  the  amount  awarded  by  the  jury,  as  damages  or  compensa- 
tion, but  that  he  did  every  act  and  performed  all  the  stipulations  that  were 
conditions  precedent  to  the  right  to  maintain  the  action ;  and  the  defend- 
ant cannot  subsequently  allege  that  the  plaintiff  failed  to  do  what  he  is 
thus  formally  adjudged  to  have  accomplished  :  Davis  v.  Tallcot,  2  Kern. 
184  ;  Dunham  v.  Bower,  77  N.  Y.  76  ;  R.  R.  Co.  v.  Enuor,  9  Brad.  159. 
In  like  manner,  a  physician,  against  whom  judgment  has  been  recovered 
for  malpractice,  cannot  recover  for  the  services  in  the  course  of  which  the 
misfeasance  is  alleged  to  have  occurred  ;  while  a  judgment  for  his  services 
will  be  a  bar  to  a  subsequent  action  against  him  for  malpractice  :  Edwards 
v.  Stewart,  15  Barb.  67  ;  Bellinger  v.  Craigue,  31  Id.  534;  the  reason  in 
both  instances  being,  that  the  judgment  in  the  first  suit  negatives  by  impli- 
cation that  which  constitutes  the  foundation  of  the  second.  But  see  Resse- 
quie  v.  Byers,  52  Wis.  650.  In  Davenport  v.  Hubbard,  46  Vt.  200,  it  was 
held  that  a  recovery  of  the  contract  price  for  work  and  labor  done  was 
not  a  bar  to  a  suit  for  damages  resulting  from  non-fulfilment  of  the  terms 
of  the  contract ;  and  a  distinction  was  taken  between  a  previous  recovery 
on  the  express  contract  and  a  recovery  on  a  quantum  meruit,  in  which  lat- 
ter action  it  would  be  presumed  that  any  question  as  to  such  damages  was 
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settled.  See  also  Campbell  v.  Thompson,  27  Hun  541.  A  master  who 
fails  in  an  action  against  his  servant  for  negligence,  cannot  subsequently 
rely  on  the  alleged  default  as  a  justification  for  not  paying  the  servant's 
wages :  Stevens  v.  Miller,  13  Gray  283. 

When  damages  have  been  recovered  for  failure  to  perform  a  contract, 
the  defendant  may  bring  a  suit  on  the  contract :  Butler  v.  Suffolk  Gla>s 
Co.,  126  Mass.  512. 

The  burden  of  proof  is  on  those  who  rely  on  the  estoppel ;  and  they 
must  show  that  the  matter  for  which  the  plaintiff  sues  has  been  already 
heard  and  determined  :  Cummings  v.  Colgrove,  25  Penn.  St.  150  ;  Bennett 
v.  Holmes,  1  Dev.  &  B.  486.  When,  however,  it  is  made  to  appear  with 
sufficient  clearness  that  a  transaction  has  undergone  a  judicial  investiga- 
tion, the  presumption  that  the  judgment  covers  the  whole,  is  irrefragable,) 
and  cannot  be  overcome  by  the  clearest  proof  that  no  evidence  was  given' 
as  to  part  by  the  plaintiff,  or  that  the  defendant  failed  to  take  advantage 
of  a  defence  that  might  have  been  made  available :  Balland  v.  Forsyth,  24 
How.  183 ;  Harris  v.  Harris,  36  Barb.  88  ;  Danaher  v.  Prentiss,  22  Wis. 
311 ;  Simes  v.  Zaue,  24  Peim.  St.  242;  Kilheffer  v  Herr,  17  S.  &  R.  319, 
321 ;  Winship  v.  Phillips,  54  Ga.  237 ;  Thomason  v.  Fannin,  54  Id.  361  ; 
Grubb  v.  Kolb,  55  Id.  630  ;  Perry  v.  McLeudon,  62  Id.  598  ;  Campbell  v. 
Goodall,  8  Brad.  266  ;  Kelly  v.  Donlin,  70  111.  378 ;  McCaffrey  v.  Corri- 
gan,49  Ind.  175:  Bank  v.  Stevens,  46  la.  429;  Malley  v.  Malley,  52  Id. 
654;  Davis  v.  McCorkle,  14  Bush  746;  Freison  v.  Bates  College,  128 
Mass.  464;  Doyle  v.  Hallam,  21  Minn.  515;  Greenabaum  v.  Elliott,  60 
Mo.  25  ;  McLeod  v.  Lee,  17  Neb.  103  ;  Tuttle  v.  Harrill,  85  N.  C.  456  ; 
Swenseu  v.  Cresop,  28  Ohio  St.  668 ;  Jackson  v.  Patrick,  10  S.  C.  197  ; 
Farkes  v.  Clift,  9  Lea  524 ;  Mackey  v.  Mackey,  29  Gratt.  158 ;  Railroad 
Co.  v.  Griffith,  76  Va.  913  ;  Knapp  v.  Snyder,  15  W.  Va.  434  ;  Alford  v. 
Moore,  15  Id.  597  ;  Braden  v.  Reitzenberger,  18  Id.  286,  post.  A  judg- 
ment for  the  plaintiff,  in  an  action  of  replevin,  will  be  equally  conclusive 
in  his  favor  and  against  the  defendant,  whether  the  latter  traversed  the 
averment  in  the  declaration  that  the  goods  were  the  plaintiff's,  or  confined 
himself  to  a  denial  of  the  taking  and  detention  :  Wells  v.  McClenuing,  23 
111.  409.  In  like  manner,  a  recovery  on  a  contract  will  preclude  the  de- 
fendant from  suing  subsequently  for  any  breach  or  default  on  the  part  of 
the  plaintiff,  that  would  have  constituted  a  bar  as  distinguished  from  a 
defence  by  way  of  set-off  or  recoupment :  ante;  Davis  v.  Tallcot,  2  Kern. 
184 ;  Edwards  v.  Stewart,  15  Barb.  67 ;  Bellinger  v.  Craigue,  31  Id.  534. 
For  when  an  act  or  a  contract  is  entire,  and  might  be  disposed  of  at  once, 
the  law  will  not  suffer  it  to  be  divided  or  made  the  subject  of  two  distinct 
proceedings :  post.  And  hence,  a  defendant  who  suffers  judgment  to  go 
against  him  for  the  price  of  machinery  manufactured  by  the  plaintiff,  can- 
not subsequently  recover  damages  for  an  alleged  want  of  care  or  skill  in 
the  workmanship  or  materials  :  Davis  v.  Talcott.  And  although  a  debtor, 
against  whom  judgment  had  been  taken  by  default  for  the  whole  amount 
of  a  debt,  without  crediting  him  with  the  sum  which  had  been  received  on 
account  by  the  creditor,  was  allowed,  in  Smith  v.  Weeks,  26  Barb.  463,  to 
recover  back  the  excess,  on  the  authority  of  Fowler  v.  Shearer,  7  Mass.  31, 
and  Rowe  v.  Smith,  16  Id.  306;  yet  this  seems  to  have  been  one  of  the 
hard  cases  which  make  bad  precedents;  and  if  redress  was  obtainable  it 
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should  have  been  sought  through  a  bill  in  equity,  or  an  application  to  the 
court  which  rendered  the  judgment .  Tiltou  V.Gordon.  1  N.  H.  33  ;  Mitchell 
v.  Sanford,  11  Ala.  695;  ante. 

The  estoppel  of  a  former  adjudication  will,  however,  on]y  extend  so  far 
as  the  subject-matter  of  the  second  suit  is  substantially  the  same  Tvith  that 
of  the  first,  and  may  be  binding  on  some  points,  whiJe  leaving  others  open 
to  controversy  :  Nickerson  v.  California,  10  Cal.  520.  A  decision  that  a 
right  exists,  or  that  a  wrongful  act  has  been  committed,  will  be  conclusive 
to  the  point  actually  presented  and  determined  ;  but  will  leave  the  parties 
free  to  show  that  the  right  expired  or  that  the  trespass  was  subsequently 
abated :  McKissick  v.  McKissick,  6  Humph.  75 ;  Parker  v.  Standish,  3 
Pick.  288 ;  Neafie  v.  Neafie,  7  Johns.  Ch.  1.  Hence,  while  a  verdict  and 
judgment  in  an  action  brought  to  recover  damages  for  a  nuisance  com- 
mitted by  the  erection  of  a  dam,  will  be  conclusive  of  the  plaintiff's  title, 
and  that  the  dam,  as  originally  erected,  was  wrongful,  it  will  not  preclude 
the  defendant  from  showing  a  subsequent  license,  or  that  the  pool  has 
been  reduced  to  the  proper  level :  Kilheffer  v.  Herr,  17  S.  &  R.  319  ;  Shep- 
perd  v.  Willis,  19  Ohio  142  ;  Grant  v.  Ramsey,  7  Ohio  St.  159.  In  like 
manner,  a  verdict,  for  the  plaintiff,  in  an  action  of  trespass  quare  clausum 
fregit,  will  estop  the  defendant  from  setting  up  the  title  which  he  then  had 
in  a  subsequent  ejectment ;  but  will  not  preclude  him  from  relying  on 
another  acquired  subsequently  by  purchase,  or  arising  under  the  statute  of 
limitations :  Burt  v.  Sternburgh,  4  Cow.  559. 

The  dismissal  of  a  bill  in  equity  stands  nearly  on  the  same  footing  with 
a  judgment  for  the  defendant  in  an  action  at  law,  and  will  be  presumed  to 
be  a  final  and  conclusive  adjudication  on  the  merits,  whether  they  were 
or  were  not  heard  and  determined,  unless  the  contrary  is  apparent  on  the 
face  of  the  pleadings  or  in  the  decree  of  the  court:  Jenkins  v.  Johnson,  4 
Jon.  N.  C.  Eq.  38,  149  ;  Loudeuback  v.  Collins,  4  Ohio  St.  251  ;  Kelsey 
v.  Murphy,  26  Penn.  St.  78;  Black  v.  Black,  27  Ga.  40;  Ferine  v.  Dunn, 
4  Johns.  Ch.  140  ;  Holmes  v.  Remsen,  7  Id.  286  ;  Neafie  v.  Neafie,  Id.  1  ; 
Hall  v.  Dodge,  38  N.  H.  346  ;  Lansing  v.  Russell,  13  Barb.  510 ;  Durant 
v.  Essex  Co.,  7  Wall.  107  ;  Tilly  v.  Bridges,  105  111.  336  ;  Blackinton  v. 
Blackintoo,  113  Mass.  231  ;  Adams  v.  Cameron,  40  Mich.  506  ;  and  the 
rule  will,  it  has  been  said,  apply  although  the  court  which  renders  the 
decision  is  equally  divided  between  the  complainant  and  the  defendant : 
Carltou  v.  Davis,  8  Allen  94  ;  Durant  v.  Essex  Co.  It  was,  notwithstand- 
ing, held  in  Loudenback  v.  Collins,  4  Ohio  St.  251,  that  to  render  this  rule 
applicable,  the  decree  must  have  been  made  after  hearing  on  bill  and 
answer,  or  bill,  answer  and  proofs  ;  and  that  a  dismissal,  at  an  earlier  stage 
of  the  proceedings,  will  not  preclude  the  renewal  of  the  controversy,  unless 
there  is  enough  on  the  face  of  the  pleadings,  or  in  the  language  of  the 
court,  to  show  that  the  merits  were  or  might  have  been  considered,  and 
that  the  failure  of  the  plaintiff  was  not  occasioned  by  a  want  of  diligence 
in  the  formal  prosecution  of  the  case,  or  due  to  technical  objections  that 
might  be  obviated  in  another  suit.  And  it  is  obvious,  that  when  the  bill 
is  dismissed  for  want  of  jurisdiction,  or  because  the  complainant  has  an 
adequate  legal  remedy,  the  substance  of  the  cause  will  remain  at  large,  and 
redress  may  be  sought  at  law  :  Lore  v.  Truman,  10  Ohio  St.  45  ;  Thew  v. 
Porcelain  Mnfg.  Co.,  5  S.  C.  415,  or  even  in  another  proceeding  in  equity. 
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And  however  conclusive  a  decree  may  be  in  other  particulars,  it  will  leave 
the  parties  free  to  show  that  their  rights  were  subsequently  varied  or  new 
ones  acquired :  Neafie  v.  Neafie,  7  Johns.  Ch.  1. 

There  is,  notwithstanding,  much  doubt  and  uncertainty  as  to  the  limits 
within  which  the  conclusive  effects  of  a  judgment  is  confined  by  the  law, 
and  the  manner  in  which  it  should  be  taken  advantage  of  by  the  parties. 
It  is,  however,  well  settled,  first,  that  a  judgment  in  one  suit  will  be  con- 
clusive in  every  other,  where  the  cause  of  action  is  the  same,  and  can  be 
sustained  by  the  same  evidence ;  and  next,  that  a  question  which  has  been 
judicially  determined,  cannot  be  freed  from  the  estoppel,  by  a  change  in 
the  form  in  which  it  is  presented  for  adjudication  ;  Baker  v.  Rand,  13  Barb. 
152  ;  Birkhead  v.  Brown,  5  Sandf.  134 ;  Chapman  v.  Smith,  16  Howard 
114;  Lawrence  v.  Vernon,  3  Sumn.  20;  Brown  v.  Moran,  42  Me.  44; 
Miller  v.  Manice,  6  Hill  114,  122;  Shears  v.  Dusenbury,  13  Gray  292; 
Ketchum  v.  Campbell,  3  Wils.  304 ;  Marsh  v.  Pier,  4  Rawle  273  ;  Whelau 
v.  Hill,  2  Whart.  119;  Burke  v.  Miller,  4  Gray  114;  Hardin  v.  Palmer- 
lee,  28  Minn.  450 ;  R.  R.  Co.  v.  Traube,  59  Mo.  355.  Thus,  a  judgment 
for  the  defendant,  in  an  action  of  trespass  de  bonis  asportatis  on  the  ground 
that  the  title  is  in  him,  is  a  bar  to  a  suit  for  the  proceeds  of  a  subse- 
quent sale  of  the  goods,  because  both  actions  relate  to  the  same  subject- 
matter,  and  must  be  determined  substantially  on  the  same  grounds :  Rice 
v.  King,  7  Johns.  21.  A  defendant  who  fails  to  plead  or  prove  that  the 
bond  was  procured  by  fraud,  in  a  suit  on  the  mortgage,  will  be  precluded 
by  the  judgment  from  relying  on  the  fraud  as  a  defence  to  a  suit  on  the 
bond:  Lewis  v.  Nenzel,  38  Pen u.  St.  222;  while  in  Burke  v.  Miller,  4 
Gray  114,  a  recovery  on  a  note  was  conversely  held  conclusive  in  a  suit 
on  a  mortgage  given  as  a  security  for  its  payment.  And  where  the  plain- 
tiff, in  an  ejectment  on  a  mortgage,  had  recovered  on  a  note  made  by  the 
defendant  for  the  debt,  which  the  mortgage  was  given  to  secure,  the  latter 
was  held  to  be  estopped  from  setting  up  a  defence  to  the  ejectment,  which 
had  been  previously  overruled  in  the  suit  on  the  note :  Betts  v.  Star,  5 
Conn.  550;  Goddard  v.  Merchants'  Bank-,  4  Corns.  147.  A  similar  view 
was  taken  in  Cist  v.  Zeigler,  16  S.  &  R.  282 ;  and  a  former  verdict  and 
judgment  for  the  plaintiff,  in  an  action  of  replevin,  on  an  issue  of  riens  in 
arrear,  said  to  be  an  estoppel  in  a  subsequent  action  of  assumpsit  for  the 
same  rent ;  while  in  Sheldon  v.  Carpenter,  4  Coins.  578,  a  judgment  in  a 
suit  for  a  malicious  prosecution,  was  held  to  preclude  the  right  to  recover 
for  slanderous  words  uttered  in  making  or  sustaining  the  charge.  The 
same  principle  was  applied  in  'Etheridge  v.  Osborn,  12  Wend.  399  ;  while 
in  White  v.  Reynolds,  3  P.  &  W.  97,  the  failure  of  an  action  brought  to 
recover  damages  for  the  non-delivery  of  lumber,  was  held  to  estop  the 
plaintiff  from  denying  the  delivery,  in  a  suit  brought  upon  a  bond  given 
for  the  price. 

The  rule  is  inflexible,  and  will  not  yield  to  circumstances,  or  the  hard- 
ship of  applying  it  to  the  case  in  hand  :  Bower  v.  Tall  man,  5  W.  &  S. 
556  ;  and  a  judgment  for  the  defendant,  on  a  plea  of  nul  tiel  record  to  an 
action  of  debt  on  judgment,  will  be  conclusive,  although  the  failure  of  the 
plaintiff  arises  from  a  defect  in  the  certificate,  and  the  validity  of  the 
judgment  on  which  he  sues  is  beyond  dispute:  Foltz  v.  Prouse,  15  111. 
434.  Nor  can  the  conclusiveness  of  a  former  recovery  be  overthrown  by 


918  SMITH'S  LEADING  CASKS. 

proof  that  it  was  procured  through  covin  or  the  subornation  of  witnesses 
Demerit  v.  Lyford,  27  N.  H.  541  ;  B.  &  \V.  R.  R.  v.  Sparhawk,  1  Allen 
448  ;  Smith  v.  Lewis,  3  Johns.  157 ;  Smith  v.  Lowry,  1  Johns.  Oh.  ^22  ; 
Krekeler  v.  Ritter,  62  N.  Y.  372  ;  or  that  the  cause  of  action  originated  in  a 
fraud  which  was  not  discovered  until  after  the  judgment  was  rendered: 
Homer  v.  Fish,  1  Pick.  435,  442;  although  relief  may  sometimes  be 
afforded  under  these  circumstances  in  equity  :  3  Lead.  Cas.  Eq.  183,  3d  Am. 
ed.  And  as  privies  are  as  much  bound  as  parties,  Morgan  v.  Barker,  26  Vt. 
602,  a  purchaser  cannot  set  up  a  defence  to  a  mortgage  which  has  been  over- 
ruled in  a  previous  suit  against  the  vendor :  Adams  v.  Barnes,  17  Mass.  370. 

The  principle  is  the  same  where  the  cause  is  heard  and  determined  by 
arbitrators  duly  appointed  by  the  parties,  or  by  virtue  of  a  rule  of  the 
court :  Buck  v.  Spofford,  35  Me.  526 ;  Bower  v.  Tallmau,  5  W.  &  S.  556 ; 
or  under  a  bill  filed  in  equity,  and  will  preclude  a  subsequent  renewal  of 
the  controversy  either  there  or  at  law :  Jackson  v.  Hoffman,  9  Cow.  271  ; 
Montford  v.  Hunt,  3  Wash.  C.  C.  28;  Babcock  v.  Camp,  12  Ohio  St.  11  • 
Kelsey  v.  Murphy,  26  Penn.  St.  78,  88 ;  United  States  v.  Beverly,  1  How. 
135 ;  Parker  v.  Kane,  22  Id.  1 ;  Bigelow  v.  Winsor,  1  Gray  299  ;  Powers 
v.  Chelsea  Savings  Bank,  129  Mass.  44.  Thus,  in  Parker  v.  Kane,  a  decree 
in  favor  of  a  purchaser,  and  against  the  validity  of  the  grant  alleged  by 
the  respondent,  was  said  to  be  conclusive  in  a  subsequent  ejectment ;  while 
in  Bigelow  v.  Winsor  the  assignees  of  an  insolvent  were  held  to  be  pre- 
cluded from  maintaining  an  action  of  trover  for  goods  which  he  had  sold, 
by  the  dismissal  of  a  bill  which  they  had  filed  to  set  the  sale  aside  as  a 
fraud  on  creditors.  And  a  like  result  will  follow  where  a  point  which  has 
been  decided  on  the  merits  in  a  suit  at  law,  is  again  brought  in  question 
on  the  same  grounds  in  equity :  Kingsland  v.  Spalding,  3  Barb.  Ch.  341  ; 
Simpson  v.  Hart,  1  Johns.  Ch.  96;  14  Id.  63;  Hempstead  v.  Wat- 
kins,  1  Eng.  317.  Thus,  a  vendee,  who  had  covenanted  to  convey  other 
land,  as  soon  as  certain  encumbrances  on  the  land  conveyed  to  him  were 
removed  by  the  vendor,  was  held  to  be  estopped  from  pleading  a  failure  to 
remove  them  in  bar  of  the  covenant,  by  a  prior  decree  in  equity  directing 
that  the  encumbrances  should  be  discharged  by  him  out  of  the  purchase- 
money  due  to  the  vendor,  with  the  same  effect  as  if  they  had  been  paid 
by  the  latter :  Hopkins  v.  Lee,  6  Wheat.  109.  But  this  is  only  true  where 
both  jurisdictions  are  concurrent;  and  a  judgment  at  law  will  not  preclude 
the  defendant  from  seeking  relief  on  equitable  grounds  in  chancery ;  Ar- 
nold v.  Grimes,  2  la.  1 ;  or  the  dismissal  of  a  bill  for  want  of  jurisdiction ' 
in  chancery,  cut  the  plaintiff  off  from  obtaining  redress  by  a  suit  at  law: 
Lore  v.  Truman,  10  Ohio  St.  45. 

Technically  speaking,  however,  and  aside  from  the  liberal  considerations 
which  are  every  day  gaining  more  weight  in  this  branch  of  the  law,  an 
injunction  in  chancery,  or  decree  determining  that  one  of  the  parties  is 
entitled  to  a  conveyance  of  the  subject-matter  in  controversy,  cannot  be 
pleaded  or  given  in  evidence  as  an  estoppel  at  law:  Phelps  v.  Prothero,  16 
C.  B.  372 ;  Keighler  v.  Ward,  8  Md.  254 ;  Young  v.  Harrison,  21  Ga.  584. 
This  results  from  the  general  principle,  that  to  render  a  decision  by  one 
court  conclusive  against  the  right  to  seek  redress  in  another,  the  matter 
involved  must  be  substantially  the  same:  Kelsey  v.  Murphy,  26  Penn.  St. 
78, 84 ;  which  cannot  be  said,  unless  the  jurisdiction  of  the  former  tribunal 
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was  sufficiently  broad  to  cover  the  whole  ground :  Kelsey  v.  Murphy.  The 
proper  course,  under  such  circumstances,  is  to  appeal  again  to  equity,  which 
will  take  stringent  measures,  by  fine  or  attachment,  to  prevent  a  defendant 
ugainst  whom  a  decree  has  been  made  for  a  specific  performance,  on  the 
ground  that  time  was  not  of  the  essence  of  the  contract,  from  recovering 
damages  for  the  failure  of  the  complainant  to  perform  it  at  the  day,  or  on 
any  other  ground  at  variance  with  the  decree :  Reynolds  v.  Nelson,  6  Mad. 
290.  In  like  manner,  an  adjudication  on  legal  grounds,  in  a  court  of  law, 
will  not  necessarily  preclude  a  re-examination  of  the  subject  in  equity :  3 
Lead.  Cas.  Eq.  183  ;  and  relief  may  be  sought  in  an  equitable  proceeding 
against  a  judgment  obtained  by  a  fraud  of  such  a  nature  that  it  could  not 
have  been  set  up  as  a  defence  to  the  action  in  which  the  judgment  was 
obtained:  Owens  v.  Ranstead,  22  111.  161;  Wingate  v.  Haywood,  40  N. 
H.  437;  Owen  v.  Boerum,  23  Barb.  187;  Pollock  V.Gilbert,  16  Ga.  398. 
When,  however,  a  question  falls  within  the  exclusive  or  concurrent  juris- 
diction of  equity,  the  decision  will,  agreeably  to  the  authorities  in  many 
of  the  states,  be  conclusive  in  pleading  and  evidence  at  law :  Evans  v. 
Tatem,  9  S.  &  R.  261 ;  Kelsey  v.  Murphy,  26  Penn.  St.  78 ;  Trescott  v. 
Lewis,  12  La.  Ann.  197  ;  Hopkins  v.  Lee,  6  Wheat.  109  ;  Sibbald  v.  United 
States,  12  Pet.  492 ;  Parker  v.  Kane,  22  How.  1. 

In  order  that  a  judgment  in  one  action  shall  be  conclusive  in  another, 
it  must  appear  with  convenient  certainty  that  the  question  jn  controversy 
in  the  second  suit  was  litigated  and  decided  in  the  first :  Lore  v.  Truman, 
10  Ohio  St.  45 ;  Hamner  v.  Pounds,  57  Ala.  348 ;  Cook  v.  Burnley,  45 
Tex.  98.  When  this  is  apparent  on  the  face  of  the  proceedings  in  the 
former  action,  the  mere  production  of  the  record  will  be  enough ;  but 
where,  as  often  happens,  it  is  not,  it  must  be  shown  aliunde  by  parol  evi- 
dence, and  the  burden  of  proof  will,  it  has  been  said,  rest  on  the  party  who 
maintains  the  affirmative :  Strother  v.  Butler,  17  Ala.  733  ;  Doty  v.  Brown, 
4  Corns.  71 ;  Davis  v.  Talcott,  14  Barb.  611 ;  Srnalley  v.  Eddy,  19  111.  207  ; 
although  a  different  opinion  has  been  expressed  in  other  instances,  and  the 
presumption  said  to  be,  that  a  debt  or  demand  which  might  have  been 
given  in  evidence,  under  the  pleadings  in  a  former  action,  was  actually 
laid  before  the  jury :  Badger  v.  Titcomb,  15  Pick.  409,  416 ;  Bagot  v. 
Williams,  3  B.  &  C.  235.  «  When,"  said  Abbott,  C.  J.,  in  Bagot  v.  Wil- 
liams, "  the  declaration  in  the  second  action  is  framed  in  such  manner  that 
the  causes  of  action  may  be  the  same  as  those  in  the  first  suit,  it  is  iucum- 
bent  on  the  party  who  brings  the  second  action  to  show  that  they  are  not 
the  same."  The  question  is  one  which  hardly  admits  of  any  general  rule  ; 
but  would  seem  to  depend  on  whether  the  cause  of  action  in  the  second 
suit  is  prima  facie  the  same  as  that  on  which  judgment  was  had  in  the 
first ;  for  when  it  is  not,  their  identity  cannot  be  presumed  in  the  ab>fii<-e 
of  proof:  Hughes  v.  Alexander,  3  Duer488;  Secor  v.  Sturgis,  16  N.  Y. 
548.  And  hence  a  recovery  on  the  money  counts,  and  for  goods  sold  and 
delivered,  will  not  preclude  a  subsequent  suit  on  a  promissory  note,  merely 
because  the  note  might  have  been  given  for  the  price  of  the  goods,  nor 
without-  sufficient  evidence  that  it  was:  Cummings  v.  Colgrove,  25  Penn. 
St.  150.  Whether  the  subject-matter  of  a  pending  suit  could  have  ln> <  n 
litigated  in  a  former  action  must  be  determined  solely  by  the  record : 
Campbells  Butts,  3  Corns.  175;  Mondel  v.  Steel,  8  M.  &  W.  858,  ante; 
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but  extrinsic  evidence  may  be  admissible  and  requisite  to  show  that  it  was 
actually  laid  before  the  court  and  jury :  Young  v.  Rummell,  2  Hill  478  ; 
Gray  v.  Gillilau,  15  111.  453 ;  Littleton  v.  Richardson,  34  N.  H.  179  ;  Briggs 
v.  Wells,  12  Barb.  567  ;  Royce  v.  Burt,  42  Id.  655  ;  Babcock  v.  Camp,  12 
Ohio  St.  11. 

In  the  Duchess  of  Kingston's  Case,  a  judgment  was  said  "  not  to  be  evi- 
dence of  any  matter  which  came  collaterally  in  question,  nor  of  any  matter 
incidentally  recognisable,  nor  of  any  matter  to  be  inferred  by  argument 
from  the  judgment :"  ante.  The  authority  of  this  rule  is  universally  recog- 
nised, and  has  been  said,  as  indeed  its  language  implies,  to  admit  of  no 
exception :  Ihmseu  v.  Ormsby,  32  Peun.  St.  198,  201  ;  Tarns  v.  Lewis,  42 
Id.  402  ;  Lore  v.  Truman,  10  Ohio  St.  45,  54 ;  Lentz  v.  Wallace,  17  Penn. 
St.  412;  Martin  v.  Geruandt,  19  Id.  124;  Fiuley  v.  Hanbest,  30  Id.  190; 
Hibshman  v.  Dulleban,  4  Watts  183  ;  Ridgley  v.  Stilwell,  27  Mo.  128  ; 
Smith  v.  Weeks,  26  Barb.  463 ;  Shall  v.  Biscoe,  18  Ark.  142  ;  Land  v. 
Keiru,  52  Miss.  341 ;  Western  Mining  &  Manuf.  Co.  v.  Virginia  Cannel  Coal 
Co.,  10  W.  Va.  250;  Henry  v.  Davis,  13  Id.  230  ;  Beckwith  v.  Thompson, 
18  Id.  103 ;  but  there  is,  notwithstanding,  much  difference  of  opinion  as 
to  its  true  scope  and  application:  King  v.  Chase,  15  N.  H.  9.  All  the 
authorities  agree  that  the  conclusive  effect  of  a  judicial  decision,  cannot  be 
extended  by  argument  or  implication  to  matters  which  were  not  actually 
heard  and  determined :  Ihmsen  v.  Ormsby  ;  Bennett  v.  Holmes,  1  Dev.  & 
B.  486 ;  Chamberlain  v.  Gaillard,  26  Ala.  504 ;  Mallett  v.  Foxcroft,  1 
Story  474 ;  Hamner  v.  Pounds,  57  Ala.  348 ;  Spooner  v.  Davis,  7  Pick. 
147.  In  Spooner  v.  Davis  a  verdict  that  the  defendant  had  purchased 
with  notice  of  a  prior  deed,  was  accordiugly  said  not  to  preclude  him  from 
contesting  the  execution  of  the  deed,  in  a  subsequent  suit  for  the  same  pre- 
mises ;  while  in  Mersereau  v.  Pearsall,  19  N.  Y.  108,  where  the  issue  wag 
whether  the  defendant  had  obstructed  the  working  of  a  mill,  by  raising  a 
dam,  the  court  held  that  he  could  not  escape  from  the  estoppel  of  a  former 
adjudication  with  regard  to  the  mill  in  suit,  on  the  ground  that  judgment 
had  been  rendered  in  his  favor,  in  a  suit  brought  by  the  plaintiff  for  an 
injury  alleged  to  have  been  occasioned  to  another  mill  by  the  same  cause ; 
although  evidence  was  given  that  the  mills  stood  at  the  same  level,  and 
the  water  could  not  have  backed  on  one  without  interfering  with  both ; 
because,  however  probable,  or  even  certain,  this  inference  might  be,  the 
judgments  were  not  legally  inconsistent,  and  each  was  conclusive  within 
its  appropriate  sphere.  And  it  is  equally  well  settled,  that  the  collateral 
or  incidental  questions  which  arise  during  every  controversy,  will  not  be- 
come part  of  the  cause  by  being  laid  before  the  court  or  given  in  evidence 
to  the  jury  ;  Tarns  v.  Lewis,  42  Penn.  St.  402,  411.  But  facts  which  are 
or  might  be  well  pleaded,  and  would,  if  duly  set  forth,  be  material  and 
traversable,  cannot  be  said  to  be  incidental  or  collateral;  and,  on  the 
contrary,  constitute  an  integral  part  of  the  defence  or  cause  of  action.  It 
is  accordingly,  generally,  if  not  universally  admitted,  that  a  judgment  is 
conclusive  not  only  of  the  right  which  it  affirms  or  denies,  but  of  all  the 
material  questions  that  have  been  raised  and  decided  during  the  coarse  of 
the  suit :  Jenuison  v.  West  Springfield,  13  Gray  544 ;  Chamberlain  v.  Gail- 
lard,  26  Ala.  504  ;  Roberts  v.  Heim,  27  Id.  678  ;  Tarletou  v.  Pollard,  25 
Id.  300 ;  Hamner  v.  Griffiths,  1  Grant  193  ;  Lawrence  v.  Hunt,  10  Wend.  80 ; 
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Sawyer  v.  Woodbury,  7  Gray  499  ;  Wood  v.  Jackson,  3  Wend.  27  ;  8  Id. 
9;  Pierson  w.  Reynolds,  49  Mich.  224;  Harris  v.  Burdett,  73  N.  Y.  136; 
Farrington  v.  Woodward,  82  Perm.  St.  259  ;  Lawrence  v.  City  of  Milwau- 
kee, 45  Wis.  306  ;  Sweet  v.  Maupiii,  65  Mo.  65. 

All  that  a  judgment  for  the  plaintiff  in  debt  or  assurapsit  necessarily 
establishes  is,  that  the  defendant  owes  the  plaintiff  a  sum  certain,  which 
the  latter  is  entitled  to  recover  by  execution.  But  if  non  est  factum  ia 
replied  to  a  plea  of  release,  and  found  against  the  defendant,  the  judgment, 
in  effect,  is  not  merely  that  the  plaintiff  shall  recover,  but  that  the  release 
is  not  his  deed.  "  If,"  said  Shaw,  C.  J ,  in  Sawyer  v.  Woodbury, "  the  exe- 
cution of  a  deed  in  fee  be  put  in  issue  in  an  action  of  trespass,  and  expressly 
found  by  the  jury,  such  verdict  and  judgment  upon  it  may  be  relied  on  as 
conclusive  evidence  of  the  fact,  on  the  trial  of  a  real  action,  or  writ  of 
right,  between  the  same  parties,  for  the  same  estate.  It  becomes  a  fixed 
fact  between  the  parties  for  all  purposes."  The  law  was  so  held  in  Outram 
v.  Morewood,  3  East  346,  and  a  verdict  for  the  plaintiffs,  in  an  action  of 
trespass,  on  a  special  plea  that  the  mine  on  which  the  defendant  was 
alleged  to  have  entered,  was  parcel  of  certain  mines  conveyed  to  him  by  a 
third  person,  held  to  be  conclusive  against  the  right  to  rely  upon  the  same 
defence  in  a  subsequent  suit.  Lord  Ellenborough  said,  that  "it is  not  the 
remedy,  but  the  matter  alleged  by  the  party  on  which  the  recovery  pro- 
ceeds, that  creates  the  estoppel."  And  he  added,  that  "  the  recovery  of 
damages  in  one  action  was  not  only  a  bar  against  another  recovery  for  the 
same  injury  ;  but  that  the  estoppel  went  further,  and  established  the  right 
on  which  the  recovery  was  founded."  A  similar  view  was  taken  in  Merri- 
man  v.  Whittemore,  5  Gray  316,  and  a  verdict  and  judgment  for  the  de- 
fendant in  an  action  on  a  contract,  on  a  plea  that  he  had  been  discharged 
as  an  insolvent  debtor,  held  to  estop  the  plaintiff  from  disputing  the 
validity  of  the  discharge  in  an  action  on  another  contract  between  the  same 
parties ;  while  in  Peterson  v.  Lothrop,  34  Peim.  St.  223,  a  verdict. that  the 
discharge  of  a  bankrupt  had  been  obtained  by  fraud,  was  held  to  be  con- 
clusive evidence  of  the  fraud,  in  a  subsequent  suit.  And  when  a  license  is 
pleaded  in  an  action  brought  for  the  erection  of  a  nuisance,  and  found  for 
the  plaintiff,  the  defendant  cannot  set  up  the  same  defence  in  a  subsequent 
suit  for  the  continuance  of  the  nuisance ;  and  the  only  question  for  the 
jury  is,  whether  the  state  of  things  remains  unchanged  :  Kilheffer  v.  Herr, 
17  S.  &  R.  319,  ante.  The  case  of  Outram  v.  Morewood  was  also  followed 
in  Stevens  v.  Hughes,  31  Penu.  St.  381,  and  a  verdict  for  the  plaintiff,  on 
a  plea  of  liberum  tenementum  in  trespass,  said  to  be  an  adjudication  that 
the  defendant  had  no  title  to  the  close  in  question  at  the  time  of  plea  pleaded, 
and  not  merely  that  the  title  alleged  in  the  plea  was  bad ;  because, 
if  he  had  any  other  or  better  right,  it  should  have  been  set  up  at  the  time, 
and  not  reserved  as  a  subject  of  future  litigation.  Whether  the  verdict 
would  have  been  equally  conclusive  in  an  action  of  ejectment,  where  pos- 
session is  primarily  in  question,  and  not  title,  was  treated  as  a  more  doubt- 
ful question,  which  the  court  did  not  decide,  although  their  inclination 
seems  to  have  been  against  the  estoppel.  And  in  Stokes  v.  Fraley,  5  Jon. 
377.  it  was  said  to  be  clear  that  the  plaintiff  could  not  recover  in  ejectment 
by  producing  a  verdict  and  judgment  in  his  favor,  on  a  plea  of  liberum 
tenementum  in  an  action  of  trespass,  without  the  aid  of  other  evidence, 


because  a  recovery  in  ejectment  must  be  founded  on  the  strength  of  the 
plaintiff's  title  and  not  on  the  weakness  of  the  defendant's;  and  what  the 
verdict  determined  was,  not  that  the  plaintiff  had  a  right,  but  that  the  de- 
fendant had  none.  But  however  true  this  may  be  with  regard  to  the 
verdict,  a  judgment  in  trespass  implies,  if  it  does  not  prove,  that  the  plain- 
tiff was  lawfully  possessed  of  the  land,  and  that  the  entry  of  the  defendant 
upon  him  was  tortious:  Burt  v.  Steruburgh,  4  Cow.  559;  and  a  rightful 
possession  is  enough  to  sustain  an  ejectment  against  every  one  who  disturbs 
it,  or  withholds  the  premises  subsequently  without  title. 

The  rule  that  estoppels  must  be  certain,  applies  with  peculiar  force  when 
the  conclusion  arises  from  a  judicial  proceeding,  and  not  from  the  acts  or 
stipulations  of  the  parties;  and  in  order  to  render  a  judgment  in  one  suit 
conclusive,  without  the  aid  of  extrinsic  evidence,  in  another,  the  record 
must  show  the  precise  point  determined  with  convenient  certainty,  because 
if  it  merely  shows  that  one  or  more  of  several  distinct  matters  was  or  might 
have  been  determined  without  indicating  which,  the  whole  will  remain  at 
large,  and  there  can  be  no  estoppel:  Burlen  v.  Shannon,  14  Gray  433, 439; 
Wood  v.  Jackson,  8  Wend.  9 ;  Aiken  v.  Peck,  22  Vt.  255 ;  Smith  v. Weeks, 
26  Barb.  463;  Ridgley  v.  Stilwell,  27  Mo.  128;  Gilbreath  v.  Jones,  66 
Ala.  129  ;  Bradley  v.  Johnson,  49  Ga.  412;  Whitman  v.  Merrill,  125  Mass. 
127  ;  Deyre  v.  Jamison,  33  Mich.  94  ;  Miles  v.  Walther,  3  Mo.  App.  96 ; 
Campbell  v.  Rankin,  2  Mon.  363;  Stowell  v.  Chamberlain,  60  N.  Y.  272; 
Chrisman  v.  Harman,  29  Grat.  494 ;  McGouigal  v.  Colter,  32  Wis.  614 ; 
Russell  v.  Place,  94  U.  S.  606. 

A  judgment  and  verdict  for  the  plaintiff,  on  a  declaration  containing 
the  common  counts,  and  also  a  special  count,  will  not,  it  has  been  said,  be 
conclusive  evidence  of  the  existence  and  validity  of  the  contract  set  forth 
in  the  special  count,  because  the  verdict  may  have  been  rendered  only  on 
the  general  counts :  Washington  S.  P.  Co.  v.  Sickles,  24  How.  333.  In 
like  manner,  a  verdict  and  judgment  for  the  defendant,  in  an  action  of 
trover  or  trespass  de  bonis  asportatis,  cannot  be  pleaded  in  bar  to  a  subse- 
quent suit  for  the  same  goods,  without  the  aid  of  appropriate  averments, 
because  the  jury  may  have  been  of  opinion  that  the  defendant  did  not 
take  the  goods,  and  not  that  they  did  not  belong  to  the  plaintiff:  Bennett 
v.  Holmes,  1  Dev.  &  B.  486  ;  Long  v.  Baugas,  2  Ired.  290.  So,  to  render 
a  verdict  in  trespass  conclusive  of  title,  it  must  appear  of  record,  or  by 
some  sufficient  means  of  proof,  that  the  title  was  actually  drawn  in  con- 
troversy and  determined  :  Parker  v.  Hotchkiss,  25  Conn.  326  ;  Bennett  v. 
Holmes,  1  Dev.  &  B.  486.  And  when  one  of  the  counts  of  the  declara- 
tion is  on  a  lease,  and  the  other  for  use  and  occupation,  the  verdict  will 
not  serve  to  establish  the  lease  in  a  subsequent  action,  although  evidence 
may  have  been  adduced  to  prove  its  execution  in  the  first :  Ridgley  v.  Stil- 
well, 27  Mo.  128.  For,  although  that  which  the  jury  must  have  found,  in 
rendering  the  verdict,  is  conclusively  established,  that  which  they  may  have 
found,  will  be  as  much  open  to  contradiction  as  it  was  before,  and  the  waul 
of  certainty  cannot  be  supplied  by  the  highest  degree  of  probability.  A 
verdict  and  judgment  for  the  price  of  wheat,  oats,  and  rye  alleged  to  have 
been  sold  and  delivered  to  the  defendant,  will  not,  it  has  been  said,  pre- 
clude the  latter  from  suing  the  plaintiff  for  damages  arising  for  the  non- 
delivery of  the  wheat,  although  pleaded  with  an  averment  that  the  question 
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whether  the  wheat  was  delivered  was  at  issue  and  submitted  to  the  jury, 
because  they  may  have  thought  that  it  was  not,  and  limited  their  ycnlk-t 
to  the  price  of  the  oats  and  rye:  Lawrence  v.  Hunt,  10  Wend.  80.  Nor 
will  the  recovery  of  a  quarter's  salary  preclude  the  defendant  from  resist- 
ing an  action  for  the  succeeding  quarter,  on  the  ground  that  the  plaintiff 
was  dismissed  before  the  first  quarter  ended,  because  a  man  may  well  be 
refused  permission  to  work  and  yet  retain  the  right  to  compensation :  ii  r- 
nard  v.  City  of  Hoboken,  3  Dutch.  412.  This,  however,  appears  to  have 
been  due  to  the  general  nature  of  the  pleadings ;  and  a  plaintiff  who  has 
declared  specially  on  a  contract,  will,  it  seems,  be  entitled  to  rely  on  a 
judgment  in  his  favor,  as  conclusive  that  the  contract  was  in  force  during 
the  period  covered  by  the  declaration.  In  Faust  v.  Ramsay,  7  Ohio  St. 
457,  the  court  cited  Gardner  v.  Buckbee,  3  Cow.  124,  to  the  point  that  a 
replication,  averring  that  the  plaintiff  had  sued  the  defendant  on  the  same 
contract  of  lease  as  that  set  forth  in  the  declaration,  and  recovered  judg- 
ment against  him,  was  a  good  answer  to  a  plea  that  the  lease  was  sur- 
rendered before  the  breach  for  which  the  former  action  was  brought ;  and 
distinguished  the  case  from  that  of  Shepherd  v.  Willis,  19  Ohio  142,  where 
the  record  of  a  prior  recovery  against  the  defendant  for  erecting  a  nui- 
sance, had  been  said  to  be  only  prima  facie  evidence  in  a  subsequent  suit 
for  its  continuance,  on  the  ground  that  the  question  whether  the  nuisance 
still  existed,  remained  open,  and  was  properly  left  to  the  jury. 

The  rule  that  the  estoppel  of  a  record  must  be  certain,  and  will  not  be 
extended  by  implication  to  matters  not  embraced  in  its  terms,  does  not  hold 
good  where  the  implication  is  irresistible,  or  so  far  aided  by  extrinsic  evi- 
dence as  to  leave  no  room  for  doubt:  Davidson  v.  Shipman,  6  Ala.  27; 
Chamberlain  v.  Gaillard,  26  Id.  504  ;  Regiua  v.  Harrington,  4  E.  &B.  780, 
794.  In  Regina  v.  Hartington  a  judgment  was  said  to  be  conclusive  not 
only  of  the  point  which  it  professes  to  decide,  but  of  matters  which  it  was 
necessary  to  decide,  and  which  were  made  the  groundwork  of  the  decision. 
An  order  reciting  that  John  and  William  Gould  were  the  lawful  children 
of  their  parents,  and  that  their  last  settlement  was  in  the  parish  of  Hart- 
iugton,  was  accordingly  held  conclusive  of  the  settlement  of  the  parents  as 
well  as  of  the  children,  because  the  one  was  involved  in  the  other,  and 
appeared  from  the  record,  though  not  set  forth  in  it.  The  court  said  that 
this  did  not  conflict  with  the  rule  in  the  Duchess  of  Kingston's  Case,  with 
regard  to  matters  collateral,  at  all  events,  where  the  adjudication,  like  that 
before  them,  partook  of  the  nature  of  a  proceeding  in  rem.  In  like  man- 
ner, a  judgment  in  favor  of  a  servant,  who  is  suing  for  wages,  or  of  a  phy- 
sician, who  has  brought  an  action  for  his  fees,  is  in  form  merely  that  the 
plaintiff  is  entitled  to  the  compensation  which  he  claims.  But  it  also 
establishes,  that  the  plaintiff  did  all  that  was  necessary  for  him  to  do  in 
order  to  recover,  and  will  preclude  the  defendant  from  denying  that  such 
was  the  case,  or  recovering  damages  for  an  alleged  want  of  care  or  skill  in 
the  course  of  business  in  which  the  plaintiff  was  employed  :  Edwards  t 
Stewart,  15  Barb  67  ;  Ballinger  v.  Craigue,  31  Id.  534.  And  although 
that  which  the  court  have  not  decided  cannot  be  rendered  binding  as  ail 
estoppel,  by  alleging  that  it  is  a  consequence  of  that  which  they  have, 
what  they  do  decide  will  not  be  less  conclusive  because  it  is  not  set  forth 
hi  terms  and  cannot  be  ascertained  without  the  aid  of  extrinsic  evidence. 
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Or,  to  state  the  matter  somewhat  differently,  while  an  estoppel  cannot  be 
deduced  from  a  judicial  decision  by  reasoning  from  it  to  anything  that  lies 
beyond,  it  is  sometimes  allowable  to  reason  back  from  a  judgment  to  the 
ground  on  which  it  was  pronounced,  on  the  obvious  principle  that  when  a 
conclusion  is  indisputable  and  could  only  have  been  drawn  from  certain 
premises,  the  premises  will  be  equally  indisputable  with  the  conclusion: 
Regina  v.  Hartington,  ante.  In  the  language  of  Strong,  J.,  in  Tarns  v. 
Lewis,  42  Penn.  St.  402,  a  former  judgment  is  conclusive  not  only  of  the 
thing  directly  decided,  but  of  every  fact  which  was  essential  to  the  adjudi- 
cation ;  and  a  similar  view  was  taken  in  Chamberlain  v.  Gaillard,  26  Ala. 
504.  And  the  language  of  Lord  Elleuborough,  in  Outram  v.  Morewood, 
ante,  shows  that  the  estoppel  of  a  judgment  extends  not  only  to  what  it 
affirms  or  denies  expressly,  but  to  so  much  of  the  pleadings  and  evidence 
as  must  necessarily  have  been  considered  by  the  court  in  proceeding  to 
judgment :  Burt  v.  Sternburgh,  4  Cow.  559,  562.  A  decision  that  the 
plaintiff  is  entitled  to  compensation  for  an  alleged  wrong,  is  not  merely  a 
decision  that  so  much  is  due,  but  is  also  a  decision  in  favor  of  the  plain- 
tiff's right  or  title  and  against  any  inconsistent  right  that  is  alleged  by  the 
defendant ;  and  although  this  may  be,  in  one  sense,  a  mere  inference  or 
presumption,  still  it  is  a  necessary  inference,  which  cannot  be  controverted. 
Hence,  in  order  to  know  what  is  within  the  estoppel  of  a  judicial  determi- 
nation, we  must  look  beyond  the  judgment,  first  to  the  demand  or  cause  of 
action,  and  next  to  the  defence  or  answer  made  by  the  defendant,  and 
regard  every  question  as  finally  adjudged  against  the  unsuccessful  party 
which  would  have  been  conclusive  for  him  if  determined  in  his  favor. 
Such  is,  as  we  have  seen,  the  well-established  rule  where  the  point  is  set 
forth  of  record  by  plea  or  averment,  and  it  should  apply  where  the  general 
issue  is  substituted  for  a  special  pleading,  if  the  questions  raised  by  the 
evidence  and  presented  to  the  jury,  can  be  ascertained  with  certainty  from 
the  testimony  of  witnesses  or  the  evidence  of  the  judge  before  whom  the 
cause  was  tried  :  Gardner  v.  Buckbee,  3  Cow.  120 ;  Burt  v.  Sternburgh,  4 
Id.  559 ;  Kilheffer  v.  Herr,  17  S.  &  R.  319. 

The  question  arose  in  Jackson  v.  Wood,  3  Wend.  27,  8  Id.  9,  where  the 
court  below  relied  on  the  language  of  Lord  Elleuborough  in  Outram  v. 
Morewood  (that  the  estoppel  precludes  the  parties  from  contending  to  the 
contrary  of  that  point  or  matter  of  fact,  which  having  been  once  put  dis- 
tinctly in  issue  by  them,  or  by  those  to  whom  they  are  privy  in  estate  or 
law,  has  been,  on  such  issue  joined  solemnly,  found  against  them),  as  indi- 
cating that  there  could  be  no  estoppel,  where  the  issue,  being  general, 
did  not  disclose  the  facts  in  dispute.  The  cases  of  Manny  v.  Harris,  2 
Johns.  24  ;  Ryer  v.  Atwater,  4  Day  431  ;  Smith  v.  Sherwood,  4  Conn.  276, 
and  Siutzenick  v.  Lucas,  1  Esp.  43,  were  referred  to  as  sustaining  this  in- 
terpretation, and  said  to  show  that  to  render  a  former  judgment  conclusive 
of  a  particular  point,  the  precise  point  must  have  been  put  in  issue  and 
decided  ;  that  this  must  appear  solely  from  the  record  ;  and  that  an  estop- 
pel cannot  be  raised  by  proof  that  two  issues  which  are  on  their  face  dif- 
ferent, contain  a  fact  common  to  both,  which  having  been  ascertained  in 
one  should  not  be  controverted  in  the  other.  And  it  was  consequently  held 
that  the  plaintiffs  were  not  precluded  from  recovering  the  premises  for 
which  they  sued,  by  the  production  of  a  verdict  and  judgment  against  them 
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in  a  former  action,  coupled  with  proof  that  the  only  question  before  the 
jury  was  the  validity  of  the  deed  which  lay  at  the  foundation  of  their 
title  in  the  present  suit.  But  this  decision  was  reversed  by  the  Court  of 
Errors,  on  the  ground  that  a  fact  is  not  less  at  issue  or  within  the  conclu- 
sion of  the  verdict,  because  it  is  comprised  in  a  general  traverse  or  aver- 
ment, and  that  the  only  difference  between  a  case  where  the  issue  is  general, 
and  embraces  various  matters,  and  a  case  where  it  is  limited  to  u  >in^le 
point,  is  that  the  estoppel  which  appears  by  the  mere  inspection  of  the 
record  in  the  latter  instance,  must  be  made  out-  by  evidence  in  the  other, 
and  that  although  a  verdict  will  not  preclude  the  litigation  of  a  fact  with- 
out which  it  could  have  been  found,  still  as  the  jury  could  not,  as  the  evi- 
dence adduced  indicated,  have  rendered  a  verdict  against  the  plaintiffs  in 
the  former  suit,  without  finding  the  deed  void,  the  estoppel  was  as  com- 
plete as  if  this  had  been  shown  by  the  record  without  the  aid  of  extrinsic 
proof.  And  this  case  is  sustained  by  a  number  of  others,  which  establish, 
that  when  what  was  actually  decided  in  a  former  suit  can  be  ascertained 
by  parol  evidence,  it  will  be  conclusive,  notwithstanding  the  ambiguity  of 
the  record,  or  a  change  in  the  form  in  which  the  question  is  presented : 
Embury  v.  Conner,  3  Corns.  511,  522  ;  Doty  v.  Brown,  4  Id.  71  ;  Harris  v. 
Harris,*36  Barb.  88  ;  Kerr  v.  Union  Bank,  18  Md.  396  ;  Sawyer  v.  Wood- 
bury,  7  Gray  499;  Jennison  v.  West  Springfield,  13  Id.  544;  Burleu  v. 
Shannon,  14  Id.  433, 439  ;  Washington  Steam  Packet  Co.  v.  Sickles,  24  How. 
333,  344 ;  Straus  v.  Meertief,  64  Ala.  299;  Supples  v.  Cannon,  44  Conn. 
428 ;  Johnson  v.  Lovelace,  61  Ga.  62 ;  Felton  v.  Smith,  88  Ind.  149 ;  Car- 
ter v.  Shibles,  74  Me.  273  ;  Streeks  v.  Dyer,  39  Md.  424;  White  v.  Chase, 
128  Mass.  158  ;  Hickerson  v.  Mexico,  58  Mo.  61  ;  Morgan  v.  Barr,  58  N. 
H.  470 ;  Smith  v.  Smith,  79  N.  Y.  634  ;  Paine  v.  Ins.  Co.,  12  R.  I.  440  ; 
Oldham  v.  Mclver,  49  Tex.  556 ;  Allebaugh  v.  Coakley,  75  Va.  628  ; 
Davis  v.  Brown,  94  U.  S.  423,  ante. 

A  verdict  for  the  defendant  in  an  action  brought  for  the  recovery  of  a 
chattel  conveyed  by  a  deed,  which  is  put  in  evidence  at  the  trial  and  relied 
on  as  a  source  of  title^  will  accordingly  be  conclusive  of  the  validity  of  the 
deed  in  a  subsequent  suit  for  another  chattel  comprised  in  the  same  instru- 
ment :  Doty  v.  Brown  ;  Castle  v.  Noyes,  4  Kern.  329.  In  Doty  v.  Brown, 
the  court  said  that  when  the  question  litigated  in  the  second  suit  is  the 
same  as  that  decided  in  the  first,  the  estoppel  will  not  be  less  binding, 
because  the  cause  of  action  is  different,  and  the  identity  of  the  points 
actually  in  dispute  cannot  appear  without  extrinsic  proof.  In  Babcock  v. 
Camp,  12  Ohio  St.  11,  36,  the  court  said,  that  if  there  was  any  doubt  as  to 
the  rule  when  the  former  recovery  was  at  law,  the  matters  actually  litigated 
and  decided  before  a  master  in  chancery,  might  undoubtedly  be  shown  by 
parol,  when  not  apparent  in  the  bill  or  answer.  And  the  only  difference 
between  the  courts  of  Massachusetts  and  those  of  New  York  seems  to  be, 
that  agreeably  to  the  practice  in  Massachusetts,  when  the  question  arises 
generally  at  the  trial,  and  is  not  distinctly  presented  in  pleading,  the  ver- 
dict will  be  strong  or  prima  facie  evidence,  but  not  absolutely  conclusive  : 
Sawyer  v.  Woodbury,  7  Gray  499.  Care  is,  however,  requisite  in  all  these 
instances  not  to  confound  matters  which  may  with  those  which  must  have 
been  decided,  and  it  is  necessary  to  remember  that  a  fact  will  not  be  less 
collateral  within  the  meaning  of  the  rule  in  Duchess  of  Kingston's  Case. 
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because  it  forms  part  of  the  thread  of  the  issue,  unless  it  runs  to  the  end, 
and  is  necessary  to  sustain  the  judgment.  A  recovery  against  A.  and  B. 
on  a  note  endorsed  by  B.  in  the  name  of  A.  and  Co.,  will  not  necessarily 
preclude  A.  from  denying  that  such  a  firm  exists,  and  that  he  is  a  partner. 
For  although  this  is  what  the  note  implies,  and  if  made  with  A.'s  consent, 
establishes,  still  the  verdict  may  have  been  rendered  on  proof  that  B.  had 
a  special  and  limited  authority  which  did  not  extend  to  other  transactions. 
If,  however,  the  uncertainty  arising  from  this  cause,  is  removed  by  proof 
that  the  question  of  partnership  was  the  only  one  raised  by  the  parties  and 
submitted  to  the  jury,  their  verdict  may  be  conclusive,  as  in  other  cases 
where  the  generality  of  the  record  is  aided  by  extrinsic  evidence  ;  and  in 
Dutton  v.  Woodman,  9  Cush.  255,  a  verdict  and  judgment  against  J.  F. 
Woodman,  on  a  note  signed  E.  M.  Woodman  &  Co.,  wras  accordingly  held 
to  be  persuasive  evidence  that  the  defendant  was  in  partnership  with  E. 
M.  Woodman,  in  a  suit  brought  on  another  note  executed  a  few  days  after 
the  first.  If,  however,  the  distinction  taken  in  King  v.  Chase,  15  N.  H.  9, 
between  the  facts  at  issue  and  the  evidence  by  which  they  are  sustained,  is 
well  founded,  and  a  verdict  for  the  grantee  on  a  traverse  of  the  grant,  does 
not  establish  the  validity  of  the  deed  by  which  the  estate  was  conveyed,  it 
must  be  equally  true  of  the  acts  of  an  agent,  and  the  power  or  authority 
under  which  they  are  done;  and  judgment  against  A.  on  a  note  made  in 
his  name  by  B.,  will  simply  establish  that  the  note  is  A.'s,  for  the  purposes 
of  the  judgment,  without  precluding  him  from  denying  B.'s  authority  in  a 
suit  brought  on  the  different  cause  of  action. 

In  Rogers  v.  Ratcliff,  3  Jon.  225,  the  general  rule  that  a  verdict  upon 
an  issue  framed  in  one  action  will  be  conclusive  in  every  other  where  the 
same  question  arises,  was  said  to  be  limited  to  cases  where  the  fate  of  the 
cause  is  so  closely  involved  with  that  of  the  issue,  that  the  failure  of 
the  one  will  involve  that  of  the  other,  and  therefore  not  to  apply  where  a 
special  plea  is  associated  with  a  general  issue  covering  the  whole  ground, 
and  entitling  the  defendant  to  judgment  if  found  in  his  favor.  And  it 
was  consequently  decided  that  a  general  verdict  for  the  defendant  on  pleas 
of  not  guilty  and  liberum  tenementum,  would  not  estop  the  plaintiff  from 
bringing  trespass  or  ejectment  subsequently  for  the  same  land,  because  the 
jury  might  have  found  generally  for  the  defendant,  on  the  ground  that  he 
did  not  commit  the  trespass,  without  thinking  it  necessary  to  discriminate 
between  the  pleas.  But  this  can  hardly  be  reconciled  with  the  doctrine  of 
pleading,  or  the  rule  laid  down  in  Outram  v.  Morewood,  and  would  seem 
to  have  no  better  foundation  than  a  desire  to  obviate  the  uncertainty  aris- 
ing from  the  loose  mode  of  taking  the  verdict,  by  a  vague  assumption  that 
the  jury  did  not  mean  what  they  said.  In  White  v.  Simouds,  33  Vt.  178, 
a  general  verdict  for  the  plaintiff  was  accordingly  said  to  be  prima 
facie,  if  not  conclusive  evidence,  that  all  the  issues  submitted  to  the 
jury  had  been  found  in  his  favor,  and  could  not  be  litigated  in  another 
suit. 

The  estoppel  of  a  judgment  will  be  limited,  in  all  cases,  to  the  points 
actually  decided;  but  will  not  be  less  conclusive  as  to  them,  because  it  does 
not  go  further.  Thus,  as  ejectment  is  a  possessory  action,  the  judgment  is 
not  conclusive  upon  the  mere  right  or  title,  and  cannot  be  pleaded  as  such 
in  any  subsequent  suit,  whether  of  ejectment  or  trespass,  in  which  title  is  in 
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controversy  ;  although  a  judgment  in  trespass  may  be  a  bar  to  subsequent 
ejectment;  Pleak  v.  Chambers,  7  B.  Mon.  565 ;  Cecil  v.  Johnson,  11  Id. 
85.  But  while  the  estoppel  of  an  ejectment  does  not  extend  to  title,  and 
is  limited  to  the  right  of  possession,  it  is  conclusive  as  to  that,  until  over- 
thrown in  another  action  of  the  same  nature  :  Aslin  v.  Parkin,  2  Burr.  665; 
Drexel  v.  Man,  2  Penn.  St.  271 ;  Taylor  v.  Horde,  1  Burr.  60,  114  ;  Wil- 
kinson v.  Kirby,  15  C.  B.  430,  ante.  It  is  accordingly  well  settled,  that  a 
defendant  against  whom  a  judgment  has  been  recovered  in  ejectment,  is 
estopped  from  denying  the  plaintiffs  title  in  a  subsequent  suit  for  mesne 
profits,  because  the  only  point  in  dispute  is  the  right  of  possession,  and  not 
the  mere  or  absolute  right  to  the  land :  Doe  v.  Wellsman,  2  Exch.  368 ; 
Bailey  v.  Fairplay,  6  Binn.  450  ;  Drexel  v.  Man,  2  Penn.  St.  271;  Lloyd 
v.  Nourse,  2  Rawle  49  ;  Chirac  v.  Reinicker,  11  Wheat.  289 ;  2  Peters  614 ; 
Benson  v.  Matsdorf,  2  Johns.  369 ;  Baron  v.  Abeel,  3  Id.  481  ;  Jackson  v. 
Randall,  11  Id.  405;  ante,  vol.  i. 

A  former  recovery  obviously  cannot  be  conclusive,  unless  the  subsequent 
suit  is  not  only  founded  upon  the  same  contract  or  transaction  as  the  first, 
but  brought  for  the  wrong  or  default  for  which  redress  was  sought  in  the 
former  proceeding  :  Tarns  v.  Lewis,  42  Penn.  St.  402 ;  Kelsey  v.  Murphy, 
26  Id.  78.  Hence,  a  verdict  for  the  defendant  in  an  action  brought  to 
recover  damages  for  a  deceit,  alleged  to  have  been  practiced  by  him  in 
inducing  the  plaintiff  ^to  enter  into  a  contract,  will  not  be  a  defence  to  a 
suit  on  the  contractor  a  security  given  for  its  fulfilment,  because  a  decision 
that  a  contract  was  not  vitiated  or  procured  by  fraud,  cannot  be  a  reason 
why  it  should  not  be  enforced  :  Fiuley  v.  Hanbest,  30  Penn.  St.  190.  In 
like  manner  a  judgment  on  a  contract  cannot  be  pleaded  in  bar  to  an  ac- 
tion brought  by  the  plaintiff  in  the  judgment,  for  a  fraud  or  deceit  prac- 
ticed by  the  defendant  when  the  contract  was  made :  Wawzer  v.  De  Baun, 
1  E.  D.  S.  261 ;  although  this  must  be  taken  with  some  qualification,  ante. 
The  failure  of  a  suit  instituted  to  enforce  a  promise  to  pay  for  goods  sold 
to  a  third  person,  will  not  preclude  a  subsequent  action  between  the  same 
parties  for  a  false  statement  with  regard  to  the  solvency  of  the  purchaser, 
in  which  the  declarations  are  given  in  evidence  that  were  relied  on  to  prove 
the  promise;  for  although  the  evidence  is  in  one  sense  the  same,  it  is  ad- 
duced for  a  different  purpose  :  Norton  v.  Huxley,  13  Gray  285.  When  a 
man  who  has  executed  a  bond  or  covenant  unites  with  another  in  guaran- 
teeing its  performance,  a  recovery  may  be  had  successively  or  simulta- 
neously on  both  instruments  :  White  v.  Smith,  33  Penn.  St.  186  ;  although 
the  assessment  of  damages  in  one  suit  would  probably  be  conclusive  on  the 
jury  in  the  other.  And  it  may  be  stated  as  a  general,  if  not  invariable 
principle,  that  the  prosecution  of  one  remedy  or  security  for  a  debt  to  judg- 
ment will  not  preclude  a  resort  to  another  :  Sanders  v.  Forgasson,  3  Bax. 
249  ;  Steele  v.  Lord,  28  Hun  27.  But  there  can  be  but  one  satisfaction  : 
Cox  v.  Smith,  10  Oreg.  418. 

In  Norton  v.  Doherty,  3  Gray  372  a  judgment  for  the  defendant  in  an 
action  for  a  deceit  committed  in  the  sale  of  a  horse  by  a  false  representation 
of  his  soundness,  was  said  to  preclude  a  subsequent  suit  on  an  express 
warranty  that  he  was  sound,  because  the  plaintiff  might  have  declared  in 
tort  on  the  warranty,  vol.  i.,  and  thus  brought  it  within  the  scope  of  the 
former  action,  instead  of  waiting  until  that  was  decided  against  him,  and 
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then  proceeding  in  assumpsit;  and  the  law  was  held  the  same  way  in  Har- 
ris v.  Hartman,  19  How.  Pr.  123.  These  decisions  can,  however,  hardly  be 
reconciled  with  principle,  or  the  subsequent  case  of  Norton  v.  Huxley,  13 
Gray  285.  A  warranty  may  accompany  and  be  made  nearly  in  the  same 
terms  as  a  representation,  but  the  evidence  necessary  for  a  recovery  on  the 
one,  is  essentially  different  from  that  requisite  to  sustain  an  action  on  the 
other.  The  reasoning  of  the  court  in  Norton  v.  Huxley,  shows  that  the  fail- 
ure of  a  suit  ex  contractu  will  not  preclude  the  right  to  rely  on  the  same 
words,  with  the  aid  of  an  averment  that  they  were  consciously  false  and 
fraudulent,  as  the  ground  of  an  action  on  the  case  for  deceit.  And  if  this 
be  so,  it  must  follow,  as  indeed  the  case  of  Finley  v.  Hanbest  establishes, 
that  a  judgment  for  the  defendant  in  a  suit  based  on  an  allegation  of  fraud, 
will  not  be  a  bar  to  an  action  on  a  contract  growing  out  of  or  made  in  the 
course  of  the  same  transaction. 

It  is  somewhat  difficult  to  determine  how  far  parol  evidence  is  admis- 
sible to  show  that  matters  prima  facie  within  the  estoppel  of  a  judgment, 
are  exempt  from  its  operation.  When  the  cause  of  action  on  which  the 
judgment  is  rendered  is  entire,  and  therefore  insusceptible  of  severance  or 
apportionment,  the  estoppel  will  extend  to  the  whole,  and  it  cannot  be 
shown  that  any  part  was  withheld  from  the  decision  of  the  court  or  jury : 
Corbet  v.  Evans,  25  Penn.  St.  310;  Logan  v,  Caffrey,  6  Id.  196;  Hess  v. 
Heebie,  4  S.  &  R.  246,  6  Id.  57  ;  Carvill  v.  Garrigues,  5  Penn.  St.  152  ; 
Embury  v.  Conner,  3  Corns.  511  ;  Fish  v.  Foley,  6  Hill  54  ;  Duffy  v.  Lytle, 
•r>  Watts  130  ;  Farrington  v.  Payne,  15  Johns.  432  ;  Gurnsey  v.  Carver,  8 
Wend.  492 ;  Miller  v.  Covert,  1  Id.  487  ;  Baker  v.  Baker,  4  Dutch.  13,  19. 
This  rule  is  one  which  admits  of  no  exception,  and  will  not  be  relaxed, 
even  on  the  clearest  proof  that  no  evidence  was  given  as  to  part  of  the 
demand  in  controversy:  Miller  v.  Mauice,  6  Hill  121  ;  Ramsey  v.  Hern- 
don,  1  McLean  450  ;  O'Neale  v.  Brown,  21  Ala.  482  ;  Warren  v.  Comings, 
6  Gush.  103,  ante  ;  or  that  it  was  overlooked  by  the  jury  in  rendering  their 
verdict:  Brockway  v.  Kinney,  2  Johns.  210;  Gray  v.  Gillilan,  15  111.454; 
Colburn  v.  Wood  worth,  31  Barb.  381.  When,  however,  the  cause  of  action 
is  severable  in  its  nature,  or  when  several  causes  of  action  are  set  forth  in 
the  declaration,  although  it  will  still  be  presumed  that  the  judgment  in- 
cludes the  whole,  this  presumption  may  be  rebutted  by  clear  evidence  that 
it  extends  only  to  part:  Goddard  v.  Seldon,  7  Conn.  521  ;  Brown  v.  King, 
10  Mo.  56 ;  Smith  v.  Talbot,  6  Eng.  669  ;  Webster  v.  Lee,  5  Mass.  334 ; 
Badger  v.  Titcomb,  15  Pick  409  ;  Croft  v.  Steele,  6  Watts  373 ;  Byrket  v. 
State,  3  Ind.  248 ;  Paine  v.  Schenectady  Ins.  Co.,  12  R.  I.  440 ;  Allebaugh 
v.  Coakley,  75  Va.  628.  Thus,  the  presumption  that  a  judgment,  obtained 
in  an  action  on  a  contract  for  the  payment  of  money  by  instalments  cov- 
ers the  whole  debt,  may  be  overcome  by  showing  that  some  of  the  instal- 
ments were  not  due  when  the  suit  was  brought,  and  a  recovery  had  in  a 
second  action  for  that  portion  of  the  demand  which  could  not  have  been 
recovered  in  the  first :  Wilson  v.  Wilson,  9  S.  &  R.  429  ;  Sterner  v.  Gower. 
3  W.  &  S.  136 ;  Kane  v.  Fisher,  2  Watts  253 ;  Armfield  v.  Nash,  31  Miss. 
361.  It  was  held  in  like  manner  in  Doty  v.  Brown,  4  Corns.  71,  that  a 
plea  of  former  recovery  in  trover,  might  be  defeated  by  proof  that  the  pro- 
perty for  which  the  second  suit  was  brought,  was  not  converted  to  the 
defendant's  use  until  after  first  writ  issued,  and  was  consequently  with- 
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drawn  from  the  jury  before  they  rendered  their  verdict,  In  these  instances 
the  demand  for  which  the  subsequent  suit  was  brought  could  not  have  been 
recovered  in  the  prior  action;  but  it  is  equally  well  settled,  that  matters 
which  might  have  been  embraced  in  a  former  recovery,  may  be  shown  to 
have  been  excluded  from  it,  and  that  this  may  be  done  not  only  by  show- 
ing that  a  particular  count  was  withdrawn  from  the  record,  but  that  the 
evidence  given  under  those  which  were  submitted  to  the  jury,  related 
exclusively  to  a  specific  demand,  differing  from  that  which  forms  the  sub- 
ject-matter of  the  subsequent  controversy  :  Sweet  v.  Tuttle,  4  Kern.  465. 
A  witness  may  therefore  be  called  to  show  that  a  verdict,  entered  gener- 
ally on  a  declaration  containing  three  counts,  one  for  distraining  fixtures, 
another  for  selling  them  after  they  were  distrained,  and  a  third  for  distrain- 
ing wrongfully  when  no  rent  was  due,  was,  in  point  of  fact,  rendered  solely 
on  the  first  count,  and  that  no  evidence  was  given  to  maintain  the  issues 
joined  on  the  others:  Preston  v.  Peeke,  1  E.,  B.  &  E.  336.  In  like  man- 
ner, a  plaintiff  who  has  obtained  judgment  on  a  declaration,  containing  a 
count  against  the  defendant  as  endorser  of  a  note,  and  another  for  money 
paid  to  his  use,  may  show  in  a  subsequent  action  for  other  payments  on 
the  same  note,  that  the  verdict  in  the  first  suit  was  taken  solely  on  the 
money  counts,  and  that  the  payments  which  form  the  subject  of  the  second, 
were  not  made  until  a  subsequent  period :  Wright  v.  Butler,  20  Johns. 
367  ;  6  Wend.  284. 

And  although  a  judgment  on  the  comnuw  counts  for  work  and  labor 
will  extend  prima  facie  to  all  the  work  which  had  been  performed  by  the 
plaintiff  at  the  period  when  the  action  was  brought,  yet  this  presumption, 
may  be  overthrown  by  proof  that  the  work  sued  for  in  a  subsequent  action, 
is  not  the  same  as  that  which  formed  the  subject  of  the  recovery  in  the 
first:  Phillips  v.  Berick,  16  Johns,  136;  R.  R.  Co.  v.  Castello,  50  Ala.  12. 
The  rule  applies  in  suits  for  goods  sold  and  delivered,  and  a  recovery  in 
one  will  not  be  a  bar  to  another,  founded  on  a  prior  transaction,  which 
might  have  been  embraced  in  the  first  proceeding :  Bridge  v.  Gray,  14 
Pick.  59;  Brown  v.  King,  10  Mo.  57.  On  the  other  hand,  an  entire  cause 
of  action,  as  for  goods  sold  at  one  time,  although  in  different  barrels  or 
parcels  :  Smith  v.  Jones,  15  Johns.  229  ;  Miller  v.  Covert,  1  Wend.  489  ;  or 
upon  a  contract  for  the  payment  of  money  in  a  gross  sum  and  at  one  period, 
whether  as  rent  or  for  any  other  indivisible  consideration :  Willard  v. 
Sperry,  16  Johns.  121 ;  Warren  v.  Comings,  6  Cush.  103  ;  cannot  be  appor- 
tioned or  severed,  and  if  once  made  the  subject  of  a  judicial  decision,  will 
ba  absolutely  and  forever  extinguished,  notwithstanding  the  clearest  proof 
that  part  of  the  demand  was  withheld,  and  the  judgment  rendered  solely 
for  the  residue  of  the  amount  in  controversy:  Leimer  v.  Railroad,  26  Mo. 
26  ;  Brown  v.  King,  10  Id.  57  ;  Logan  v.  Caffrety,  30  Penn.  St.  196  ;  Simes 
v.  Zane,  24  Id.  242  ;  Veghte  v.  Hoagland,  5  Dutch.  125  ;  Colburn  v. 
Wood  worth,  31  Barb.  381 ;  Button  v.  Shaw,  35  Mich.  431.  In  like  man- 
ner the  asportation  or  conversion  of  goods  at  the  same  time  and  by  the 
same  person,  constitutes  but  a  single  wrong,  and  cannot  be  split  up  into  as 
many  demands  as  there  are  chattels:  Farrington  v.  Payne,  15  Johns.  432. 
Whether  an  action  is  precluded  by  the  result  of  a  prior  suit,  therefore, 
depends  in  general  on  whether,  if  both  had  been  brought  simultaneously, 
one  could  have  been  pleaded  in  abatement  of  the  other,  for  if  it  could  not, 
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they  cannot  be  regarded  as  legally  identical,  and  the  question  whether  they 
are  so  in  fact,  can  only  be  determined  by  extrinsic  evidence.  But  this  rule 
is  embarrassed  in  practice  from  the  difficulty  of  distinguishing  between 
entire  and  severable  causes  of  action.  Thus  in  Pinney  v.  Barnes,  17  Conn. 
420,  a  suit  by  an  administrator  cum  testamento  annexo,  against  an  executor 
who  had  been  removed  from  his  office,  was  held  by  a  divided  court,  to  be 
a  bar  to  another  action,  for  the  recovery  of  assets  which  had  been  received 
by  the  executor  before  the  first  proceeding  was  instituted,  but  which  were 
not  included  in  the  judgment  in  consequence  of  a  mistaken  impression 
that  they  did  not  come  to  his  hands  until  after  suit  was  brought.  On  the 
other  hand,  the  case  of  State  v.  Morton,  18  Mo.  53,  decides  that  a  distributee 
may  surcharge  an  administrator,  by  showing  that  he  has  received  money 
belonging  to  the  estate,  without  stating  it  in  his  account,  notwithstanding 
a  recovery  in  a  prior  suit  for  the  balance  appearing  to  be  due  on  the  face 
of  the  account  as  filed.  In  this  instance,  however,  the  omission  of  the 
defendant  to  account  truly  for  the  assets  in  his  hands,  was  a  badge  of 
fraud,  and  presented  a  different  question  from  that  which  would  have 
arisen  if  the  failure  to  include  the  whole  demand  in  the  first  action  had 
been  occasioned  by  mistake  or  negligence  on  the  part  of  the  plaintiff,  un- 
mixed with  concealment  or  falsehood  on  that  of  the  defendant.  It  has 
been  held  in  Massachusetts  that  another  action  cannot  be  brought  whether 
part  of  the  demand  was  omitted  through  accident :  Folsom  v.  Clemence, 
119  Mass.  473  ;  or  the  fraud  of  the  defendant :  McCaffrey  v.  Carter,  112 
Mass.  330. 

The  doctrine  of  estoppel  is  here  complicated  with  a  different  though 
analogous  principle,  under  which  a  former  recovery  may  be  a  bar  even 
when  it  appears  from  the  record  that  it  does  not  cover  the  ground  of  the 
subsequent  suit.  For  as  an  entire  cause  of  action  cannot  be  divided,  a 
judgment  in  favor  or  against  the  plaintiff  for  part,  will  be  as  conclusive 
against  the  right  to  maintain  an  action  for  the  residue  as  if  it  had  embraced 
the  whole :  Simes  v.  Zane,  24  Penn.  St.  242 ;  Beudernagle  v.  Cocks,  19 
Wend.  207,  209  ;  Secor  v.  Sturgis,  16  N.  Y.  548,  554  ;  Barringer  v.  Payne, 
68  Ala.  154 ;  Husband  v.  Husband,  67  Ind.  583  ;  Bridge  Co.  v.  Douglass, 
12  Bush  673 ;  Thompson  v.  Myrick,  24  Minn.  4  ;  Jex  v.  Jacob,  19  Hun. 
105 ;  O'Brien  v.  Mayor,  &c.,  of  New  York,  28  Hun  250  ;  Hayward  v. 
Clark,  50  Vt.  612. 

4<  The  rule,"  said  Lowry,  J.,  in  Simes  v.  Zane,  "  that  prevents  a  party 
from  splitting  up  his  cause  of  action  into  small  fragments,  takes  away  his 
remedy  for  the  residue  entirely,  and  having  once  claimed  by  action  or 
defence  a  part  of  an  entire  subject-matter,  the  law  allows  him  no  remedy 
for  the  other  part ;  else  there  could  be  no  end  to  litigation."  A  recovery 
in  trespass  or  trover  for  one  of  several  chattels  carried  off  or  converted 
at  the  same  time,  or  for  any  other  indivisible  act  or  wrong,  will  accordingly 
be  a  bar  to  a  subsequent  action  for  the  others  :  Farringtou  v.  Payne,  15 
Johns.  432  ;  Phillips  v.  Berick,  16  Id.  136  ;  Cunningham  v.  Harris,  5  Cal. 
81 ;  Cracraft  v.  Cochran,  16  la.  301,  304  ;  Veghte  v.  Hoaglaud,  5  Dutch. 
125;  Folsom  i.  Clemence,  119  Mass.  473  ;  McCaffrey  v.  Carter,  112  Id. 
230 ;  Moran  v.  Plaukiugton,  64  Mo.  337.  In  like  manner  a  man  who 
obtains  judgment  against  one  of  two  joint  wrongdoers,  cannot  subsequently 
proceed  against  both :  Bennet  v.  Hood,  1  Allen  47.  So  when  a  house  and 
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shop  were  destroyed  at  the  same  time  by  fire,  through  the  negligence  of 
the  defendant's  servants,  a  recovery  for  the  shop  was  held  to  be  a  bar  to 
an  action  for  the  house,  although  brought  for  the  benefit  of  an  insurance 
company  by  whom  the  loss  had  been  paid  in  the  interval  between  the  first 
suit  and  the  second :  Trask  v.  Railroad,  2  Allen  331  ;  see  Whitney  v.  Clar- 
endon, 18  Vt.  252. 

And  as  the  principle  applies  with  as  much  force  in  actions  of  contract 
as  to  torts,  a  vendor  who  sells  goods  to  the  same  person,  at  the  same  time 
and  place,  cannot  multiply  costs  by  bringing  as  many  suits  as  there  are 
parcels,  but  must  include  the  whole  in  one  proceeding,  although  delivered 
at  different  periods ;  Smith  v.  Jones,  15  Johns.  229 ;  Miller  v.  Covert,  1 
Wend.  487 ;  Cunningham  v.  Harris,  5  Cal.  81.  And  the  principle  is  the 
same  when  the  consideration  consists  of  work  and  labor  done  or  services 
rendered  :  Logan  v.  Caffrey,  30  Peun.  St.  196.  So  when  there  is  a  contract 
in  which  several  notes  are  given  on  one  side,  and  suit  is  brought  on  one 
note,  and  the  defendant  sets  up  a  partial  breach  of  the  contract,  it  has 
been  held  that  the  defendant  cannot  set  up  a  further  breach  in  a  suit  on 
the  other  notes,  for  the  breach  of  the  contract  is  one  and  indivisible  : 
Geiser  Threshing  Machine  Co.  v.  Farmer,  27  Minn.  428.  But,  however 
clear  the  rule  may  be  where  the  demand  is  entire,  it  is  difficult  to  ascertain 
what  constitutes  an  entire  demand.  All  the  cases  agree  that  acts  of  the 
same  nature,  and  done  at  the  same  time,  will  be  regarded  as  one  act  in 
law,  and  cannot  be  made  the  subject  of  separate  suits.  But  there  has 
been  much  diversity  of  opinion  as  to  the  proper  interpretation  where  the 
acts  are  successive  instead  of  being  simultaneous ;  and  while  it  has  been 
held  in  some  instances  that  they  should  be  treated  as  distinct,  until  some 
proof  is  adduced  that  they  were  continuous,  the  presumption  has  been 
said  in  others  to  be  in  favor  of  viewing  the  whole  as  a  single  and  indivisi- 
ble cause  of  action.  In  Logan  v.  Caffrey,  30  Peun.  St.  196,  wages  due  for 
work  and  labor  done  at  different  periods  under  a  general  hiring  or  retainer, 
were  held  to  form  but  one  demand,  which  could  not  be  severed  by  with- 
drawing the  amount  due  for  a  particular  month  or  week,  formally  from 
the  record  in  one  suit,  and  making  it  the  basis  of  another.  The  court  said 
that  the  cause  of  action  was  not  less  entire  because  the  services  were  not 
continuous ;  although  it  seems  to  have  been  conceded  that  the  case  might 
have  been  different  if  there  had  been  two  distinct  hirings.  And  the  lan- 
guage used  implies  that  the  return  of  a  man  paid  by  the  day  or  week  to 
the  service  of  his  employer,  after  a  short  absence,  will  not  constitute  a 
new  contract  or  entitle  him  to  bring  separate  demands  or  actions  for  that 
which  although  performed  at  different  periods,  is,  notwithstanding,  in  the 
eye  of  the  law  a  single  and  indivisible  consideration.  It  has  been  held  in 
like  manner,  that  when  goods  are  sold,  services  rendered,  or  money  recehed 
under  such  circumstances  that  the  different  items,  although  separated  by 
an  interval  of  weeks  or  months,  constitute  in  effect  but  one  transaction,  the 
cause  of  action  will  be  entire,  and  the  recovery  of  any  part  conclusive 
against  the  right  to  proceed  subsequently  for  the  residue.  Guernsey  v. 
Carver,  8  Wend.  492 ;  Stevens  v.  Lock  wood,  13  Id.  644 ;  Benderuagle  v. 
Cocks,  19  Id.  207  ;  Colvin  v.  Corwin,  35  Wend.  557.  So  when  money  is 
collected  by  an  agent  from  time  to  time  for  the  use  of  his  principal,  a 
recovery  by  the  latter  for  part  will  preclude  a  subsequent  action  for  the 
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residue :  Bagot  v.  Williams,  3  B.  &  C.  235 ;  although  the  decision  in  this 
instance  seems  to  have  been  influenced  by  the  circumstances  that  the 
former  judgment  was  taken  by  default,  and  the  damages  assessed  by 
the  plaintiff.  In  Colvin  v.  Corwin,  the  purchase  of  lottery  tickets  by 
the  defendant  from  various  agents  of  the  plaintiff,  and  at  different  places, 
was  held  to  fall  within  the  same  principle  and  render  it  necessary  to  sue  for 
the  price  of  both  in  one  action.  And  there  can  be  little  doubt  that  the 
amount  due  on  a  book  account  should  be  regarded  as  one  debt,  although 
made  up  of  a  multiplicity  of  charges,  and  cannot  be  divided  into  as  many 
demands  as  there  are  items :  Bunuel  v.  Pinto,  2  Conn.  431 ;  A  very  v. 
Fitch,  4  Id.  362  ;  Guernsey  v.  Carver,  8  Wend.  492  ;  Stevens  v.  Lockwood, 
33  Id.  644;  Bcndernagle  v.  Cocks,  19  Id.  207,  209  ;  Memmer  v.  Carey,  30 
Minn.  458.  The  law  was  so  held,  in  Guernsey  v.  Carver,  where  Nelson, 
C.  J.,  pointed  out  the  evils  that  would  ensue  if  separate  suits  could  be 
brought  for  every  parcel  of  merchandise  delivered  during  a  long  course  of 
dealing. 

On  the  other  hand,  there  is  an  equal  weight  of  authority  in  favor  of  the 
proposition  that  when  the  consideration  is  distinct  in  nature,  place  or 
time,  the  burden  of  proof  lies  on  those  who  maintain  that  the  contract  is 
entire  ;  and  that  loans  made,  money  received,  goods  sold,  or  labor  done  at 
different  periods,  may  consequently  be  made  the  subject  of  separate 
actions,  unless  there  is  something  in  the  conduct  or  language  of  the  par- 
ties to  indicate  that  the  whole  should  be  thrown  together  and  treated  as 
constituting  a  single  cause  of  action  :  Staples  v.  Goodrich,  21  Barb.  317  ; 
Secor  v.  Sturgis,  16  N.  Y.  548 ;  Badger  v.  Titcomb,  15  Pick.  409 ;  Phil- 
lips v.  Berick,  16  Johns.  136;  which  must  be  shown  affirmatively,  and  will 
not  be  presumed  in  the  absence  of  proof.  This  view  was  taken  in  Staples 
v.  Goodrich,  and  is  sustained  by  the  case  of  Secor  v.  Sturgis,  16  N. 
Y.  548,  where  the  judgment  might  perhaps  have  been  rested  on  the  ground 
that  as  one  suit  was  for  work  done  and  materials  furnished,  and  the  other 
for  goods  sold  and  delivered  in  the  ordinary  course  of  trade,  the  presump- 
tion that  both  were  founded  upon  the  same  contract  was  repelled,  and  the 
plaintiff  might  well  prosecute  each  separately  to  judgment.  But  the  court, 
after  expressing  their  unqualified  disapprobation  of  the  prior  course  of 
decision  in  New  York,  as  contrary  to  authority  and  principle,  went  on  to 
hold  that  when  goods  are  sold  successively  at  different  times  to  the  same 
person,  each  sale  must  be  regarded  as  a  distinct  cause  of  action,  unless  it 
can  be  shown  that  all  were  delivered  under  an  entire  contract. 

The  distinction  between  demands  or  rights  of  action  which  are  single 
and  entire,  and  those  which  are  several,  was  said  to  be,  that  the  former 
arise  out  of  one  and  the  same  act  or  contract,  and  the  latter  out  of  different 
acts  or  contracts  ;  and  it  was  declared  that  where  there  are  several 
items  of  account  for  goods  sold  or  work  performed  at  different  times,  each 
may  bo  made  the  subject  of  a  distinct  proceeding,  unless  there  is  an  express 
contract,  or  the  circumstances  are  such  as  to  raise  an  implied  contract 
embracing  all  the  items.  The  judgment  was  pronounced  by  Strong,  J., 
who  held  the  following  language  in  the  course  of  his  opinion.  "  The  prin- 
ciple is  settled  beyond  dispute  that  a  judgment  concludes  the  rights  of  the 
parties  in  re?pect  to  the  cause  of  action  stated  in  the  pleadings  on  which  it 
is  rendered,  whether  the  suit  embraces  the  whole  or  only  part  of  the  demand 
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constituting  the  cause  of  action.  It  results  from  this  principle,  and  the 
rule  is  fully  established,  that  an  entire  claim,  arising  either  upon  a  con- 
tract or  from  a  wrong,  cannot  be  divided  and  made  the  subject  of  several 
suits ;  and  if  several  suits  be  brought  for  different  parts  of  such  a  claim, 
the  pendency  of  the  first  may  be  pleaded  in  abatement  of  the  others,  and 
a  judgment  upon  the  merits  in  either  will  be  available  as  a  bar  in  the  other 
suits.  Farrington  v.  Payne,  was  a  plain  case  of  an  indivisible  cause  of 
action.  A  bed  and  quilts  were  taken  at  the  same  time  and  by  the  same 
act,  and  a  recovery  in  trover  for  the  quilts  was  held  to  be  a  bar  to  a  reco- 
very in  trover  for  the  bed.  In  Smith  v.  Jones,  actions  were  brought  for 
goods  sold  and  delivered ;  the  plaintiff  in  one  claiming  to  recover  for  one 
barrel  of  potatoes,  and  in  the  other  for  two  barrels  of  the  same  article,  all 
sold  at  the  same  time.  The  court  held  that  the  demand  could  not  be  di- 
vided into  separate  suits.  This  was  also  a  plain  case  of  one  cause  of  action. 
Miller  v.  Covert,  in  which  the  same  rule  was  applied,  was  a  cause  of  a  sale 
of  hay  under  a  contract,  delivered  in  parcels.  The  demand  was  held  to 
be  entire  and  indivisible.  *  *  *  The  true  distinction  between  demands  or 
rights  of  action  which  are  several  and  distinct,  is  that  the  former  imme- 
diately arise  out  of  one  and  the  same  act  or  contract,  and  the  latter  out  of 
different  acts  or  contracts.  Perhaps  as  simple  and  safe  a  test  as  the  subject 
admits  of,  by  which  to  determine  whether  a  case  belongs  to  one  class  or  the 
other,  is  by  inquiring  whether  it  rests  upon  one  or  several  acts  or  agree- 
ments. In  the  case  of  torts,  each  trespass,  or  conversion,  or  fraud,  gives  a 
right  of  action,  and  but  a  single  one,  however  numerous  the  items  of 
wrong  or  damage  may  be ;  in  respect  to  contracts,  express  or  implied,  each 
contract  affords  one,  and  only  one  cause  of  action.  The  case  of  a  contract 
containing  several  stipulations  to  be  performed  at  different  times  is  no 
exception  ;  although  an  action  may  be  maintained  upon  each  stipulation 
as  it  is  broken,  before  the  time  for  the  performance  of  the  others,  the  ground 
of  action  is  the  stipulation  which  is  in  the  nature  of  a  several  contract. 
Where  there  is  an  account  for  goods  or  labor  performed,  where  money  has 
been  lent  to  or  paid  for  the  use  of  a  party  at  different  times,  or  several  items 
of  claim  spring  in  any  way  from  contract,  whether  one  only,  or  separate 
rights  of  action  exists,  will  in  each  case  depend  upon  whether  the  case  is 
covered  by  one  or  by  separate  contracts.  The  several  items  may  have  their 
origin  in  one  contract,  as  on  an  agreement  to  sell  and  deliver  goods,  or 
perform  work,  or  advance  money ;  and  usually  in  the  case  of  a  running 
account  it  may  be  fairly  implied  that  it  is  in  pursuance  of  an  agreement 
that  an  account  may  be  opened  and  continued,  either  for  a  definite 
period  or  at  the  pleasure  of  both  of  the  parties.  But  there  must  be  either  an 
express  contract,  or  the  circumstances  must  be  such  as  to  raise  an  implied 
contract  embracing  all  the  items,  to  make  them,  where  they  arise  at  differ- 
ent times,  a  single  or  entire  demand  or  cause  of  action."  Similar  language 
was  held  in  Badger  v.  Titcomb,  15  Pick.  409,  415,  where  the  court  said 
that  the  case  of  Guernsey  v.  Carver  was  not  law,  and  that  a  running  account 
for  goods  sold  and  delivered,  money  loaned,  or  money  had  and  received  at 
different  times,  does  not  constitute  an  entire  demand,  unless  there  is  an 
agreement  to  that  effect,  or  some  usage  or  course  of  dealing  from  which 
guch  an  agreement  may  be  implied.  But  the  rule  thus  laid  down  would 
seem  to  go  too  far,  and  may  not  only  augment  the  expense  and  delay  of 
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litigation,  but  embarrass  the  administration  of  justice  by  rendering  a  know- 
ledge of  the  credits  asked  or  allowed  in  one  suit  essential  to  the  proper 
determination  of  the  others.  It  should,  moreover,  be  remembered,  that 
when  successive  transactions  are  substantially  the  same,  and  may  be  brought 
within  the  compass  of  a  single  count  in  indebitatus  assumpsit,  the  law  \\ill 
imply  an  entire  promise  covering  the  whole,  and  no  part  can  be  segregated 
and  made  the  foundation  of  a  distinct  proceeding,  unless  it  was  the  subject 
of  an  express  and  several  contract.  When,  however,  simultaneous  or  suc- 
cessive acts  are  so  far  different  that  they  cannot  be  pleaded  as  one  consider- 
ation, the  contract  will  not  be  entire  unless  it  is  so  made  in  terms,  and  a 
man  who  lends  money  and  sells  goods  at  the  same  time  and  place  to 
another,  may  consequently  sue  separately  for  each,  or  unite  both  in  the 
same  action,  as  he  thinks  proper:  Bobbins  v.  Harrison,  31  Ala.  160  ;  Sta- 
ples v.  Goodrich,  21  Barb.  317.  It  is  well  settled  that  when  several  pro- 
mises or  covenants  are  contained  in  the  same  instrument,  or  where  a 
covenant  is  made  to  pay  money  from  time  to  time  by  instalments,  a  sepa- 
rate action  may  be  brought  for  each  instalment  as  it  falls  due,  or  on  any 
covenant  that  is  not  performed,  although  the  time  has  not  come  for  the 
fulfilment  of  the  entire  agreement:  Bendernagle  v.  Cocks,  19  Wend.  207, 
209;  Badger  v.  Titcomb,  15  Pick.  409,  414  ;  Secor  v.  Sturgis,  22  N.  Y. 
548  :  Perkins  v.  Hart,  11  Wheat.  251  ;  Sterner  v.  Gower,  3  W.  &  S.  136  ; 
Wolf  v.  Welton,  30  Penn.  St.  202 ;  Orendorf  v.  Utz,  48  Md.  298 ;  and  as 
it  is  only  just  that  the  defendant  should  have  an  equal  latitude,  a  recovery 
in  such  a  suit  will  not  preclude  him  from  alleging  the  invalidity  of  the 
contract,  or  a  failure  of  consideration,  as  a  reason  why  the  plaintiff  should 
not  have  judgment  in  a  subsequent  proceeding  on  the  same  instrument : 
Hughes  v.  Alexander,  5  Duer  488.  Whether  breaches  that  have  occurred 
before  suit  brought,  and  might  be  joined,  can  be  made  the  subject  of  sep- 
arate actions,  is  a  more  doubtful  question,  which  was  resolved  negatively 
in  Hoff  v.  Myers,  42  Barb.  270,  and  in  the  affirmative  by  the  Supreme 
Court  of  Pennsylvania,  in  Merchants'  Insurance  Co.  v.  Algeo,  31  Peuu.  St. 
44  ti.  In  this  instance,  however,  the  stipulations  were  essentially  distinct, 
though  found  in  the  same  instrument,  and  the  decision  would  probably 
have  been  different,  if  separate  actions  had  been  brought  on  a  covenant  to 
pay  money  or  furnish  merchandise  by  instalments,  after  the  whole  was  due 
or  deliverable.  . 

The  rule  that  an  entire  cause  of  action  cannot  be  divided,  meets  with  an 
exception  when  the  amount  due  by  the  plaintiff  under  an  issue  joined  on  a 
plea  of  set-off,  proves  to  be  greater  than  the  demand  in  suit,  because  the 
defendant  cannot  have  judgment  for  the  excess,  and  must  seek  a  remedy 
in  another  action  :  Babington  on  Set-off  4 ;  Hennell  v.  Fairlamb,  3  Esp. 
104.  The  rule  seems  to  be  the  same  when  the  defence  is  by  way  of  recoup- 
ment or  defalcation :  ante  ;  and  giving  a  breach  of  warranty  in  evidence 
in  mitigation  of  damages,  will  not  preclude  the  right  to  bring  an  action 
for  a  consequential  injury  that  could  not  legally  be  taken  into  considera- 
tion by  the  jury  in  assessing  the  damages  in  the  former  suit :  Mondel  v. 
Steel,  8  M.  &  W.  858  ;  see  vol.  i.  In  Pennsylvania,  however,  and 
some  of  the  other  States  of  the  Union,  where  a  certificate  may  be  given  in 
favor  of  the  defendant,  if  the  balance  be  in  his  favor,  he  will  not  be  al- 
lowed to  proceed  subsequently  for  what  he  might  have  recovered  in  the 
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first  instance  :  Siraes  v.  Zane,  24  Penn.  St.  242 ;  Britton  v.  Turner,  6  N.  H. 
481,494  ;  and  hence,  when  the  sale  of  goods  pledged  as  collateral  security, 
for  a  sum  more  than  adequate  to  pay  the  debt,  is  set  up  as  a  defence  by 
the  debtor  under  non  assumpsit,  he  cannot  recover  the  excess  in  another 
action,  because  he  ought  to  have  put  the  pleadings  in  the  first  suit  in  such 
a  form  that  the  verdict  might  have  been  conclusive  of  the  whole  contro- 
versy :  Simes  v.  Zane.  In  England,  and  generally  in  this  country,  a  de- 
fendant who  is  sued  for  the  price  of  goods,  may  rely  on  fraud  or  a  breach 
of  warranty  as  a  defence  by  way  of  mitigation  of  damages,  or  allow  judg- 
ment to  go  against  him  for  the  whole  of  the  plaintiff's  demand,  and  then 
resort  to  a  cross-action  :  ante  ;  Bodurtha  v.  Phelon,  13  Gray  413  ;  Phillips 
v.  Godfrey,  7  Bosw.  150;  Batterman  v.  Pierce,  3  Hill  171  ;  Earle  v.  Bull, 
15  Cal.  421 ;  see  vol.  i. ;  although  if  the  former  course  is  adopted  the 
verdict  will  be  conclusive  of  the  controversy,  and  preclude  a  resort  to 
the  latter :  Bennett  v.  Smith,  4  Gray  50  ;  Britton  v.  Turner.  These  deci- 
sions do  not  necessarily  conflict  with  those  in  which  it  has  been  held  that 
a  defendant,  against  whom  judgment  has  been  rendered  on  an  express  or 
implied  contract,  cannot  sue  for  the  breach  or  omission  of  any  duty  which 
was  a  condition  precedent  to  the  plaintiff's  right  of  action :  Phillips  v. 
Godfrey  ;  Ballinger  v.  Craigue,  31  Barb. ;  and  in  Davis  v.  Tallcot,  2  Kern. 
184,  a  judgment  for  the  plaintiff  in  a  suit  brought  to  recover  the  stipulated 
price  or  compensation  for  machinery  which  he  had  manufactured  for  the 
defendant,  was  held  to  estop  the  defendant  from  recovering  damages  for  a 
defect  arising  from  a  want  of  care  or  skill  on  the  part  of  the  plaintiff, 
although  a  defence  which  had  been  set  up  on  this  ground  in  the  former 
proceeding,  was  formally  withdrawn  with  a  view  of  making  it  the  subject 
of  a  future  action  :  see  McAllister  v.  Keab,  4  Wend.  492,  8  Id.  109,  115; 
Wingfield  v.  Bacon,  24  Barb.  154. 

An  award,  ordinarily,  has  the  force  of  a  judgment,  and  concludes  the 
parties  from  controverting  the  matters  which  the  arbitrators  have  deter- 
mined :  Rogers  v.  Holden,  13  111.  293 ;  Muirhead  v.  Kirkpatrick,  2  Penn. 
St.  425  ;  Lloyd  v.  Barr,  1  Jon.  41 ;  Merrick's  Estate,  5  W.  &  S.  9  ;  Brazill 
v.  Isham,  12  N.  Y.  9  ;  Veghte  v.  Hoagland,  5  Dutch.  125.  And  it  has 
been  held  that  as  it  is  the  result  of  a  mutual  agreement,  it  is  more  conclu- 
sive than  a  declaration,  and  that  nothing  which  it  includes  can  be  again 
litigated  by  either  party  without  the  consent  of  the  other.  A  submission 
of  all  demands  is  designed  to  terminate  existing  controversies,  and  non 
constat  that  the  reference  would  have  been  agreed  to  on  any  other  terms. 
Proof  that  a  particular  demand  was  not  submitted  to  or  decided  by  the 
arbitrators  will  not  therefore  place  it  beyond  the  estoppel  of  the  award, 
unless  it  also  appears  that  the  other  party  was  aware  of  the  change,  and 
went  on  notwithstanding :  Smith  V.Johnson,  15  East  215  ;  Bunnel  v.  Pinto, 
2  Conn.  433  ;  Wheeler  v.  Van  Houten,  12  Johns.  313.  In  Webster  v.  Lee, 
5  Mass.  334,  the  plaintiff  was,  notwithstanding,  allowed  to  show  that  the 
demand  in  question  had  not  been  submitted  to  the  arbitrators,  although 
the  submission  purported  to  be  of  all  demands.  This  case  was  followed 
in  Hodges  v.  Hodges,  9  Mass.  320 ;  Smith  v.  Whitting,  11  Id.  447  ;  and 
King  v.  Savory,  8  Gush.  309  ;  and  is  sustained  by  the  decisions  in  some  of 
the  other  States :  Newman  v.  Wood,  Mart.  &  Y.  190 ;  Bixby  v.  Whitney, 
5  Greeul.  192;  Buckv.  Buck,  2  Vt.  420.  And  the  rule  has  been  said  to 
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be  one  of  policy  to  prevent  litigation  which  the  courts  are  now  disposed  to 
limit  rather  than  extend :  Briggs  v.  Brewster,  23  Vt.  100 ;  Robinson  v. 
Morse,  29  Id.  404 ;  Trescott  v.  Baker,  Id.  459. 

It  would  seem  plain,  on  the  other  hand,  that  the  mere  existence  of  a 
cause  of  action  will  not  bring  it  within  the  operation  of  a  general  refer- 
ence, unless  it  is  actually  in  dispute  when  the  submission  is  executed  :  Ravee 
v.  Farmer,  4  Term  147  ;  King  v.  Savory ;  Robinson  v.  Morse,  29  Vt.  404 ; 
Trescott  v.  Baker,  Id.  459 ;  and  equally  so  on  the  other,  that  the  submis- 
sion of  a  controversy,  growing  out  of  a  particular  transaction  or  contract, 
or  of  the  accounts  relating  to  a  specific  course  of  dealing,  should  be 
regarded  as  entire,  and  neither  party  allowed  to  rebut  the  conclusive  effect 
of  the  award  by  evidence  that  a  part  only  was  considered  :  Buunel  v. 
Pinto ;  Briggs  v.  Brewster,  23  Vt.  100 ;  Dunn  v.  Murray,  9  B.  &  C.  780. 
Thus,  in  Dunn  v.  Murray,  where  all  matters  in  difference,  in  a  suit  brought 
to  recover  wages  for  work  actually  performed,  and  damages  for  the  wrong 
done  by  dismissing  the  plaintiff  without  just  cause,  were  referred  to  arbi- 
tration, the  report  was  held  to  preclude  a  subsequent  action  for  the  dis- 
missal only,  although  no  claim  was  made  for  it  before  the  arbitrators,  and 
their  award  was  confined  to  the  value  of  the  work  ;  and  Tiudal,  C.  J.,said, 
that  Lord  Etleuborough  had  decided,  in  Smith  v.  Johnson,  that  when  the 
reference  is  general,  the  parties, must  bring  forward  every  claim  which  they 
do  not  intend  to  waive.  In  Buck  v.  Buck,  the  court  intimated  that  there 
might  be  a  difference  in  this  respect  between  oral  and  written  submissions  ; 
while  it  was  said  in  Robinson  v.  Morse,  26  Vt.  392,  that  when  the  arbitra- 
tors carelessly  overlook  a  particular  demand,  in  making  up  their  award, 
relief  may  be  given  collaterally  in  equity,  if  not  at  law. 

It  has  already  been  stated,  that  a  judgment  is  conclusive  on  all  points 
within  the  scope  of  the  record  and  legally  brought  before  the  ^court  and 
jury :  McGuiuty  v.  Herrick,  5  Wend.  245  ;  Jones  v.  Scriven,  8  Johns. 
453  ;  although  extrinsic  evidence  may  be  given  for  the  purpose  of  ascer- 
taining what  the  controversy  really  was,  and  showing  that  matters  expressly 
or  impliedly  embraced  in  the  pleadings,  and  which  might  have  been  adju- 
dicated, were  not  presented  or  decided  in  fact :  Smith  v.  Weeks,  26  Barb. 
463  ;  Sweet  v.  Tuttle,  4  Kern.  465.  But  while  parol  evidence  may  some- 
times be  admitted  for  the  purpose  of  limiting  the  estoppel,  it  is  always 
inadmissible  to  extend  it,  or  to  show  that  matters  foreign  to  the  record 
were  embraced  in  the  verdict:  Campbell  v.  Butts,  3  Corns.  173  ;  Athearn 
v.  Branuan,  8  Blackf.  440;  Burdick  v.  Post,  12  Barb.  168  ;  Stapleton  v. 
Dee,  132  Mass.  279  ;  Meredith  v.  Mining  Assn.,  56  Cal.  178.  The  mistake 
of  the  judge  who  tried  the  cause  consequently  cannot  serve  as  a  reason 
why  matters  prima  facie  within  the  bar  of  a  judgment  should  be  excluded 
from  it,  because  if  he  really  erred,  the  proper  remedy  lay  in  a  motion  for 
a  new  trial  or  a  writ  of  error :  Colburn  v.  Wood  worth,  31  Barb.  381 ;  Bal- 
linger  v.  Craigue,  31  Id.  554 ;  Stodghill  v.  Railroad  Co.,  54  la.  341  ;  Mon- 
del  v.  Steel,  8  M.  &  W.  858.  And  it  has  even  been  held,  that  an  agree- 
ment between  the  parties  that  matters  foreign  to  the  pleadings  shall  be 
given  in  evidence,  and  decided  by  the  verdict  of  the  jury,  will  not  enlarge 
the  operation  of  the  judgment,  or  render  it  a  bar  to  a  subsequent  suit  in 
violation  of  the  agreement,  although  the  court  might,  under  such  circum- 
stances, interfere  summarily  to  stay  the  proceedings  :  Guest  v.  Warren,  9 
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Exch.  379.  A  defendant  will  not  therefore  be  precluded  from  enforcing 
a  right  as  a  cause  of  action,  by  having  relied  on  it  as  a  set-off'  in  a  former 
suit,  in  which  it  was  legally  inadmissible  for  that  or  any  other  purpose. 
This  is  strikingly  illustrated  by  the  case  of  Mondel  v.  Steel,  8  M.  &  W. 
858,  where  the  plaintiff  was  held  entitled  to  recover  damages  for  the  loss 
of  the  use  of  his  vessel,  while  she  was  undergoing  repairs,  which  were 
rendered  necessary  by  the  failure  of  the  defendant  to  build  her  in  a  proper 
manner,  although  the  same  matter  had  been  set  up  as  a  defence  to  an  action 
for  the  price  of  the  vessel,  and  deducted  by  the  jury  under  the  direction 
of  the  judge  before  whom  the  case  was  tried.  The  court  were  of  opinion 
that  as  this  direction  was  erroneous,  there  was  a  legal  presumption  that  it 
had  not  been  given,  which  could  not  be  rebutted  by  parol  evidence. 
Similar  decisions  were  made  in  Manny  v.  Harris,  2  Johns.  24,  and  Wolfe 
v.  Washburn,  6  Cow.  261,  and  a  recovery  allowed  in  one  action,  on  a  claim 
which  had  been  improperly  allowed  as  a  set-off  in  another.  In  like  man- 
ner, the  withdrawal  of  part  of  an  entire  demand  from  the  record,  with  the 
leave  of  the  court,  will  not  enable  the  plaintiff  to  make  it  a  ground  of 
recovery  in  another  suit :  Logan  v.  Caffrey,  30  Penn.  St.  196 ;  Dutton  v. 
Shaw,  35  Mich.  431  ;  ante.  The  rule  applies  conversely,  and  no  recovery 
can  be  had  on  a  cause  of  action,  which  has  been  pleaded  or  offered  in  evi- 
dence as  a  defence  to  a  former  proceeding,  in  which  it  was  legally  admis- 
sible, although  the  court  may  have  erred  in  excluding  it  from  the  jury: 
Beall  v.  Pearre,  12  Md.  555  ;  Grant  v.  Button,  14  Johns.  377;  Burnett  v. 
Smith,  4  Gray  50 ;  Railroad  Co.  v.  Henlein,  56  Ala.  368.  The  law  was  so 
held  in  Beall  v.  Pearre,  12  Md.  550,  where  defendant  was  precluded  from 
maintaining  an  action  for  a  breach  of  warranty,  by  proof  that  he  had 
offered  the  same  matter  in  evidence,  as  a  defence  to  an  action  on  a  note 
which  had  been  given  for  the  price  of  the  goods,  although  the  evidence 
was  excluded  by  the  judge  before  whom  the  cause  was  tried,  and  the  jury 
directed  to  find  the  full  amount  of  the  note,  if  they  believed  that  the  goods 
were  sold  and  the  note  given  in  payment. 

The  legal  presumption  that  the  court  did  not  receive  evidence  foreign  to 
the  record  is  irrefragable:  Hatch  v.  Benton,  6  Barb.  28;  but  equity  would 
probably,  notwithstanding  the  cases  of  Guest  v.  Warren,  and  Mondel  v. 
Steele,  raise-  an  estoppel  against  the  further  prosecution  of  any  demand 
which  has  been  heard  and  determined  either  as  a  set-off  or  cause  of  action, 
under  an  express  or  tacit  agreement  to  waive  form  and  rely  solely  on  the 
merits:  King  v.  Fuller,  3  Caines  152;  McLean  v.  Hugarin,  13  Johns. 
184  ;  Brown  v.  Moran,  42  Me.  44.  And  it  has  been  said,  with  much  force, 
that  a  party  who  presents  a  demand,  which  the  court  entertains,  is  pre- 
cluded by  his  own  act  from  alleging  that  it  ought  not  to  have  been  re- 
ceived, and  must  be  presumed  to  have  been  excluded  from  the  jury. 
But  the  converse  of  this  proposition  is  not  necessarily  true,  and  it  would 
seem  very  doubtful  whether  the  rejection  of  a  set-off,  which  is  legally 
admissible,  can  be  shown  to  have  been  due  to  a  mistake  of  the  court,  in 
excluding  it  from  the  jury,  and  not  to  a  deficiency  in  the  proof  adduced 
for  its*  support:  Lawrence  v.  Houghton,  5  Johns.  129;  Grant  v.  Button, 
14  Id.  377 ;  unless  the  defendant  takes  the  precaution  to  withdraw  it  from 
the  record  before  the  verdict  is  rendered. 

It  is  well  settled   that  the  estoppel  of  an  adjudication,  made  on  grounds 
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purely  technical,  and  where  the  merits  could  not  come  in  question,  is  lim- 
ited to  the  point  actually  decided,  and  will  not  preclude  a  subsequent 
action,  brought  in  a  way  to  avoid  the  objection  which  proved  fatal  in  the 
first:  Hughes  v.  Blake,  1  Mas.  519;  Greely  v.  Smith,  1  W.  &  M.  181  ; 
Carmony  v.  Hoober,  5  Peun.  St.  305  ;  Wilbur  v.  Gilmore,  21  Pick.  '2~>'>  ; 
Vanlandigham  v.  Ryan,  17  111.  26  ;  Hassell  v.  Nutt,  14  Tex.  260  ;  Perkins 
v.  Moore,  16  Ala.  9 ;  Keater  v.  Hock,  16  Iowa  23 ;  1  Blackf.  56  ;  Kelton  y. 
Jacobs,  5  Bax.  574;  Gould  v.  R.  R.  Co.,  91  U.  S.  526.  For  when  a  suit 
fails  in  consequence  of  a  want  of  jurisdiction,  or  because  the  plaintiff  mis- 
conceived the  remedy,  or  did  not  bring  the  proper  parties  before  the  court,, 
and  not  from  any  inherent  defect,  the  substance  of  the  cause  is  left  at 
large,  and  may  be  made  the  subject  of  another  action  :  Brackett  v.  Hoitt, 
20  N.  H.  257  ;  Schindell  v.  Suraau,  13  Md.  310;  Smalley  v.  Edey,  19  111. 
207  ;  Gilraan  v.  Rives,  10  Pet.  298 ;  Kittredge  v.  Holt,  58  N.  H.  191.  A 
decision  in  favor  of  the  defendant,  on  a  demurrer  at  law,  or  to  a  bill  in 
equity,  is  simply  a  decision  that  the  plaintiff  has  not  set  forth  a  case  enti- 
tling him  to  relief  or  compensation.  It  does  not,  and  in  the  nature  of 
things,  cannot  determine  that  he  has  no  case,  and  shall  not  have  relief  in  a 
subsequent  proceeding,  on  grounds  different  from  those  disclosed  in  the 
first:  Wilbur  v.  Gilmore;  Lore  v.  Truman,  10  Ohio  St.  45;  Nickelson  v. 
Ingram,  24  Tex.  630  ;  Birch  v.  Funk,  2  Mete.  (Ky.)  544.  Thus,  the  dis- 
missal of  a  suit,  on  the  ground  that  it  was  prematurely  brought,  will  not 
be  a  bar  to  another,  after  time  has  removed  the  objection :  Quackeiibush 
v.  Ehle,  5  Barb.  469 ;  Ezzell  v.  Maltbie,  6  Ga.  495 ;  nor  will  an  action 
against  three  defendants,  which  fails  for  a  misjoinder,  preclude  a  subsequent 
proceeding  against  one:  Miller  v.  Manice,  6  Hill  114;  Stingley  v.  Kirk- 
patrick,  8  Blackf.  186;  Kirkpatrick  v.  Stingley,  2  Cart.  269  ;  unless  it  ap- 
pears that  the  failure  of  the  first  suit  arose  from  causes  that  ought  to  produce 
the  same  effect  in  the  second  :  French  v.  Neal,  24  Pick.  55.  And  when  the 
promise  on  which  the  plaintiff  sues  is  ruled  out  as  inadmissible  under  the 
declaration,  he  may  issue  another  writ  and  recover  on  proper  pleadings  : 
Harding  v.  Hale,  2  Gray  399.  A  judgment  for  the  vendee,  in  an  action  , 
brought  by  the  vendor  for  the  purchase-money,  before  the  period  fixed  by 
the  contract  for  payment,  will  not  preclude  a  recovery  after  the  credit  has 
expired  :  Kirkpatrick  v.  Stingley.  And  it  is  obvious,  that  an  adjudication 
cannot  bar  a  demand  which  had  not  accrued  when  it  was  pronounced  :  Crab- 
tree  v.  Welles,  19  111.  55;  Sterner  v.  Gower,  3  W.  &  S.  136 ;  Morrison  v. 
Beckey,  6  Watts  349.  It  has  accordingly  been  held,  that  to  render  a 
judgment  in  one  action  a  bar  to  another,  it  must  be  averred,  and  when  not 
apparent,  proved  to  have  been  rendered  on  the  merits,  as  well  as  for  the 
same  cause  of  action  :  Greely  v.  Smith,  3  W.  &  M.  236  ;  Johnson  v.  White, 
13  S.  &  M.  584;  although  a  plea  may  be  good  which  shows  this  with  sub- 
stantial accuracy,  without  being  certain  in  every  particular :  Shields  v.  Tay- 
lor, 13  S.  &  M.  127 ;  and  it  will  be  enough  to  allege  that  the  plaintiff 
recovered  damages  for  the  conversion  of  the  same  goods,  without  averring 
that  it  was  for  the  same  conversion  :  Eversole  v.  Plank,  17  Ohio  61. 

That  the  former  decision  was  on  technical  grounds,  and  did  not  touch 
the  merits  of  the  controversy,  will  moreover  be  immaterial,  unless  the  pro- 
ceeding was  one  in  which  they  could  not  have  been  heard  and  determined  ; 
and  a  defendant  who  fails  to  sustain  his  case  by  proper  evidence  or  plead- 
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ings,  must  submit  to  the  consequences  of  his  negligences,  and  cannot  have 
relief  in  another  suit:  Carter  v.  Groat,  6  Johns.  168;  Jones  v.  Scriven,  8 
Id.  453 ;  Gray  v.  Gillilau,  15  111.  454 ;  while  the  same  result  will  follow 
when  the  failure  to  make  a  good  defence  arises  from  a  mistaken  impression 
that  the  matter  will  remain  open  and  may  be  the  foundation  of  a  subse- 
quent proceeding:  Secor  v.  Sturgis,  16  N.  Y.  548  ;  Wells  v.  McClennin<r,  23 
111.  409.  In  like  manner,  a  judgment  rendered  on  a  question  of  law,  when 
the  facts  are  admitted  by  a  demurrer,  or  case  stated,  will  preclude  a 
renewal  of  the  controversy  on  the  same  grounds;  Perkins  v.  Moore,  16 
Ala.  17;  Burkhead  y.  Brown,  5  Sand.  167;  Vanlaudigham  v.  Ryan,  17  111. 
25 ;  Robinson  v.  Howard,  5  Cal.  428 ;  although  such  an  admission  is  not 
necessarily  conclusive  or  even  evidence  in  a  subsequent  proceeding :  ante  ; 
City  Bank  v.  Walden,  1  La.  Ann.  46 ;  Havens  v.  Railroad,  28  Conn.  69. 
And  it  is  equally  well  settled^  that  the  correctness  of  a  judgment  cannot 
be  impeached  on  the  ground  that  the  law  was  mistaken  by  the  court,  or 
the  facts  wrongly  found  by  the  jury,  because  the  proper  remedy  lies  in  a 
bill  of  exceptions  or  motion  for  a  new  trial ;  and  any  injury  which  results 
from  the  failure  to  pursue  it,  must  be  imputed  to  the  negligence  of  the 
injured  party,  and  not  to  the  tribunal  which  decided  against  him:  Kelley  v. 
Pike,  5  Cush.  484;  Marsh  v.  Pier,  4  Rawle  285;  Lloyd  v.  Barr,  11  Penn. 
St.  41 ;  Baker  v.  Rand,  13  Barb.  152;  Mervine  v.  Parker,  18  Ala.  241 ; 
Carrothers  v.  Sargent,  20  W.  Va.  351  ;  3  Lead.  Cas.  Eq.  184,  3d  Am.  ed. 
A  judgment  is  prima  facie  conclusive  of  the  right,  and  this  presumption 
cannot  be  overcome  by  extrinsic  evidence,  unless  there  is  something  on 
the  face  of  the  record  to  justify  its  admission  :  Zimmerman  v.  Zimmerman, 
15  111.  84.  Public  policy,  and  the  protection  due  to  individuals,  both 
require  that  there  should  be  some  fixed  and  certain  end  to  litigation,  and 
that  suitors  who  have  been  discharged  from  attendance  by  the  court,  shall 
not  be  again  summoned  to  appear  without  sufficient  reason :  Bower  v.  Tall- 
man,  5  W.  &  S.  556,  562;  Smith  v.  -Whittiug,  11  Mass.  445;  Beall  v. 
Peirre,  12  Md.  550;  Crane  v.  Blum,  56  Tex.  325;  and  as  this  rule  must 
be  inflexible,  to  effect  its  object,  it  will  not  yield  to  the  clearest  proof  that 
a  defence  or  cause  of  action  was  overruled  which  ought  to  have  been  sus- 
tained, or  sustained  when  it  should  have  been  excluded,  and  that  injustice 
will  result  unless  the  mistake  is  corrected :  Bower  v.  Tallmau  ;  Beall  v. 
Pearre ;  Moudel  v.  Steel,  8  M.  &  W.  858.  The  conclusive  effect  of  a  ver- 
dict is  the  same,  whether  it  was  rendered  upon  the  evidence  or  in  obedience 
to  a  technical  rule  of  law:  Green  v.  Clark,  5  Den.  497;  and  a  plea  of  a 
prior  recovery,  for  the  same  cause  of  action,  cannot  be  answered  by  a 
replication  that  the  decision  was  not  on  the  merits,  without  showing  that 
the  proceeding  was  such  that  they  could  not  have  been  considered  by  the 
court  or  jury  :  Agnew  v.  McElroy,  10  S.  &  M.  552;  Kilheffer  v.  Herr,  17 
S.  &  R.  319 ;  Lewis  v.  Nenzel,  38  Penn.  St.  222.  Suitors  are  bound  to 
prepare  and  present  their  case  in  a  proper  manner,  and  cannot  allege  their 
own  carelessness  or  ignorance  as  a  reason  for  being  relieved  from  its  conse- 
quences. A  defendant  cannot  escape  from  the  consequences  of  an  adverse 
judgment,  on  the  ground  that  he  had  a  good  defence  in  fact,  and  relied 
inconsiderately  on  an  untenable  point  of  law:  Goodrich  v.  City,  5  Wall. 
566 ;  Aurora  City  v.  West,  7  Id.  82 ;  and  the  principle  is  the  same  as  it 
regards  the  plaintiff,  although  the  failure  of  a  suit  which  is  prematurely 
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brought,  or  on  formal  grounds,  such  as  raisjoiuder  or  variance  will  not  pre- 
vent a  recovery  in  another  action  where  the  defect  is  obviated :  Siraes  v. 
Zane,  34  Penn.  St.  242 ;  Zimmerman  v.  Zimmerman,  15  111.  84. 

The  estoppel  of  a  judgment  extends  to  the  whole  matter  in  dispute  in 
the  cause  in  which  it  is  rendered,  and  therefore  to  every  question  arising 
between  the  parties,  in  the  course  of  the  proceedings  which  led  to  the  judg- 
ment :  Roberts  v.  Heim,  27  Ala.  678 ;  and  determined  by  the  court:  Beloit 
'v.  Morgan,  7  Wall.  619  ;  Aurora  City  v.  West,  Id.  82.  The  judgment  itself 
i.s  sometimes  said  to  operate  as  a  bar,  and  the  decision  of  a  particular  issue 
as  an  estoppel :  Parker  v.  Staudish,  3  Pick.  288  ;  but  the  conclusive  effect 
of  both  is  the  same  and  depends  upon  the  principle,  that  what  has  once 
been  judicially  determined  shall  not  again  be  jnade  a  subject  of  controversy: 
Young  v.  Black,  7  Cr.  565.  To  render  a  judgment  effectual  as  a  bar,  the 
cause  of  action  must  be  substantially  the  same ;  that  is,  it  must  be  sus- 
tained by  the  same  evidence,  although  the  form  of  the  suit  may  be  differ- 
ent: Miller  v.  Manice,  6  Hill  114  ;  Eastman  v.  Cooper,  15  Pick.  276.  But 
the  estoppel  of  an  issue  on  a  particular  point,  or  of  the  judgment  itself  as 
to  the  points  which  it  determines,  will  be  conclusive  as  to  those  points  in 
any  subsequent  proceeding,  whether  founded  on  the  same  or  a  different 
cause  of  action :  Gardner  v.  Buckbee,  3  Cow.  120;  Perkins  v.  Walker,  19 
Vt.  144;  Hayes  v.  Gudykunst,  11  Peun.  St.  221  ;  Lawrence  v.  Veruon,  3 
Sumn.  20 ;  White  v.  Coatsworth,  2  Seld.  137  ;  Doty  v.  Brown,  4  Id.  71  ; 
Peterson  v.  Lothrop,  34  Penn.  St.  223;  Roberts  v.  Heim,  27  Ala.  678  ;  Cham- 
berlain v.  Gaillard,  26  Id.  504 ;  Jackson  v.  Lodge,  36  Cal.  28 ;  Dauaher  v. 
Prentiss,  22  Wis.  311.  The  course  of  pleading  at  common  law  tended  con- 
stantly to  narrow  the  controversy  between  the  parties  to  a  single  point  of  fact, 
or  law,  which  was  exactly  defined  on  the  record,  and  could  not  be  again  set 
at  large.  But-  the  loose  course  of  modern  practice  requires  little  certainty 
of  allegation  or  denial  on  the  part  of  either  plaintiff  or  defendant,  and 
renders  it  difficult  to  ascertain  the  subject-matter  of  the  controversy,  and 
still  more  the  precise  point  on  which  it  turned,  by  a  mere  inspection  of 
the  record :  Sawyer  v.  Woodbury,  7  Gray  499  ;  Babcock  v.  Camp,  12  Ohio 
St.  11.  It  is  accordingly  well  settled,  that  the  nature  of  the  question  in 
dispute  may  be  shown  by  parol  evidence,  and  thus  brought  within  the 
estoppel  of  the  judgment:  Young  v.  Black,  7  Cr.  565 ;  Lawrence  v.  Hunt, 
It)  Wend.  80;  Young  v.  Rummell,  2  Hill  478;  McKnight  v.  Duulop,  4 
Barb.  36;  Beebe  v.  Elliott,  Id.  467;  Briggs  v.  Wells,  12  Id.  567  ;  Chap- 
man v.  Smith,  16  How.  114;  Rogers  v.  Libbey,  35  Me.  200;  Chamber- 
lain v.  Gaillard,  26  Ala.  504,  510  ;  Babcock  v.  Camp,  12  Ohio  St.  11  ;  De- 
merit v.  Lyford,  27  N.  H.  541 ;  and  there  is  little  doubt  that  the  same 
course  may  be  pursued  with  regard  to  the  facts  on  which  the  right  on 
either  side  depended,  if  the  circumstances  are  such  that  they  can  be  ascer- 
tained with  certainty :  Barrs  v.  Jackson,  1  Younge  &  Coll.  C.  C.  585,  1 
Phil.  582,  ante;  Wood  v.  Jackson,  3  Wend.  27 ;  8  Id.  9  ;  Wright  v.  But- 
ler, 6  Id.  289 ;  Sawyer  v.  Woodbury.  Thus  in  Burt  v.  Sternburgh,  4 
Cow.  559,  a  verdict  and  judgment  for  the  plaintiff,  in  an  action  of  trespass 
quare  clausum  fregit,  in  which  his  title  was  brought  directly  in  question, 
was  held  to  be  conclusive  evidence  of  its  validity  in  a  subsequent  proceed- 
ing against  the  same  defendant. 

The  court  said  that  it  had  been  settled  in  Outram  v.  Morewood,  3  East 
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353,  ante,  that  parties  are  concluded  by  such  an  issue,  when  raised  on  the 
record  in  pleading,  and  that  they  must  be  equally  so  when  it  arises  at  the 
trial  under  the  general  issue  :  Small  v.  Haskins,  26  Vt.  209,  ante.  A 
similar  decision  was  made  in  Barber  v.  Elliott,  4  Barb.  457,  and  a  recovery 
in  ejectment  held  conclusive  in  trespass.  It  was  decided,  in  like  manner, 
in  Gardner  v.  Buckbee,  3  Cow.  120,  that  where  a  recovery,  in  a  suit  brouirht 
on  a  note,  had  been  successfully  resisted,  on  the  ground  of  fraud  in  the 
transaction  in  which  the  note  was  given,  the  verdict  was  conclusive  evi- 
dence of  the  fraud,  in  a  subsequent  suit,  upon  another  note  given  in  the 
course  of  the  same  transaction.  The  same  point  was  decided  in  George  v. 
Gillespie,  1  la.  421 ;  Tread  well  v.  Stebbins,  6  Bos.  538  ;  French  v.  Howard, 
14  Tnd.  455  ;  Chase  v.  Walker,  26  Me.  555 ;  and  Doty  v.  Brown,  4  Corns. 
71 ;  while  in  Edgell  v.  Sigerson,  26  Mo.  583,  a  recovery  against  a  defend- 
ant for  interest  was  held  to  preclude  him  from  alleging  fraud  as  a  defence 
in  a  suit  brought  for  the  principal.  So  a  judgment  on  a  coupon  is  con- 
clusive of  the  validity  of  the  bond,  and  consequently  of  the  other  coupons  : 
Dtiraut  v.  Essex  Co.,  7  Wall.  619 ;  Aurora  City  v.  West,  Id.  82.  In  like 
manner,  a  verdict  and  judgment  against  a  vendee,  on  the  ground  that  the 
sale  was  fraudulent  as  against  the  creditors  of  the  vendor,  will  be  conclu- 
sive of  the  fraud  in  a  subsequent  suit  between  the  same  parties,  for  other 
property  comprised  in  the  sale,  but  not  embraced  in  the  first  action.  So  a 
municipal  corporation  against  which  judgment  is  rendered  on  a  bond,  can- 
not contest  the  validity  of  another  bond  issued  in  the  course  of  the  same 
transaction  on  any  ground,  that  was  considered  in  the  first  proceeding,  and 
is  equally  applicable  to  both  instruments  :  Durant  v.  Essex  Co.  In  Chris- 
tian v.  Penn,  7  Ga.  434,  a  judgment  against  a  firm,  on  a  note  made  by  one 
of  the  partners,  was  held  to  be  conclusive  evidence  of  the  existence  of  the 
partnership,  of  the  execution  of  the  note,  and  of  the  right  of  the  maker 
to  bind  his  copartners,  in  a  subsequent  suit  brought  against  the  plaintiff  by 
one  of  the  defendants, to  recover  damages  for  a  fraud  alleged  to  have  been 
committed  in  taking  the  note  for  the  separate  debt  of  the  maker;  although 
the  estoppel  was  said  not  to  extend  beyond  this,  nor  preclude  a  recovery  in 
the  second  action,  if  it  could  be  obtained  without  controverting  the  points 
which  had  been  previously  and  irrevocably  decided  in  the  first.  And  in 
Merriam  v.  Whittemore,  5  Gray  316,  a  decision  in  favor  of  the  bona  fides 
of  the  defendant's  discharge  as  an  insolvent,  in  one  suit,  was  held  to  be 
conclusive  in  his  favor  in  another,  although  the  point  did  not  appear  of 
record,  and  had  to  be  shown  aliunde.  The  cases  of  Perkins  v.  Walker,  19 
Vt.  144,  and  Bell  v.  Raymond,  18  Conn.  91,  proceed  on  the  same  principle  ; 
and  it  was  held,  in  the  latter,  that  a  recovery  in  an  action  for  a  forcible 
entry,  is  conclusive  evidence  that  the  plaintiff  was  lawfully  possessed  of  the 
land,  in  a  subsequent  action  for  an  assault  committed  by  the  defendant  in 
going  on  the  land,  which  he  attempted  to  justify  on  the  ground  that  the 
legal  possession  was  in  him,  and  not  in  the  plaintiff;  and  that  whenever  a 
verdict  could  not  have  been  rendered  without  deciding  a  specific  point,  it 
will  be  decisive  of  that  point  in  any  subsequent  suit  between  the  same  par- 
ties. A  similar  view  was  taken  in  Treadwell  v.  Stebbins,  6  Bosw.  538,  547, 
and  the  cases  of  Gardner  v.  Buckbee,  3  Cow.  120,  and  Burt  v.  Steruburgh, 
ante,  said  to  establish  that  when  two  notes  are  given  in  the  same  transac- 
tion, a  verdict  and  judgment  for  the  plaintiff  or  defendant  in  a  suit  upon 
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one,  will  be  conclusive  in  a  subsequent  action  on  the  other,  of  the  points 
litigated  and  decided  in  the  first  suit,  although  shown  by  extrinsic  proof 
and  not  appearing  of  record.  And  the  decisions  in  the  House  of  Lords, 
in  Barrs  v.  Jackson,  1  Younge  &  Col.  C.  C.  585,  1  Phil.  582,  ante, 
overruling  the  able  opinion  of  Vice  Chancellor  Bruce,  in  the  court  below, 
is  an  authority  of  great  weight  on  the  same  side  of  the  question.  In  Can- 
ryolle  v.  Ferrie,  13  Wall.  465,  the  Supreme  Court  of  the  United  States 
held,  on  the  authority  of  this  case  and  of  Bouchier  v.  Taylor,  4  Bro.  P.  C. 
708,  that  a  grant  of  letters  of  administration  to  the  defendant  as  next  of 
kin  of  the  intestate,  was  conclusive  of  his  right  to  the  estate  as  a  distribu- 
tee ;  it  appearing  that  the  grant  was  made  after  a  full  hearing,  on  the 
ground  that  the  defendant  was  the  legitimate  son  of  the  deceased,  and  that 
this  was  the  only  question  raised  by  the  parties,  or  decided  by  the  court. 

The  principle  is  the  same  whether  the  issue  is  one  of  law  or  fact : 
Bouchaud  v.  Dias,  3  Den.  238 ;  Ferrer's  Case,  6  Coke  7,  a  ;  Aurora  City  v. 
West,  7  Wall.  84 ;  and  the  interpretation  given  to  an  instrument  in  one 
suit  or  proceeding  will  be  conclusive  of  its  legal  effect  in  another  where  it 
is  again  drawn  in  question  between  the  same  parties:  Stewart  v.  Stebbins, 
30  Miss.  66  ;  Kingsland  v.  Spalding,  3  Barb.  Ch.  341 ;  see  Bloodgood  v. 
Grasey,  31  Ala.  575.  So  a  decision  of  the  Supreme  Court  of  Illinois,  that 
there  was  no  legal  obligation  on  the  city  of  Chicago  to  remove  obstacles 
from  the  harbor,  was  held  to  be  conclusive  in  a  subsequent  proceeding  for 
the  same  cause  in  the  Circuit  Court  of  the  United  States:  Goodrich  v.  City, 
5  Wall.  566.  In  like  manner  a  judgment  that  an  instrument  pleaded  in 
bar  to  a  suit  against  an  obligor  for  contribution,  does  not  operate  as  a 
release,  will  preclude  the  defendant  from  relying  on  it  as  such,  in  a  subse- 
quent action  on  another  bond  executed  in  the  course  of  the  same  transac- 
tion. And  where  judgment  is  rendered  against  the  defendant  on  a  demurrer 
to  the  declaration  in  a  suit  for  the  recovery  of  the  amount  due  on  a  coupon, 
the  estoppel  will  extend  to  an  action  brought  on  another  coupon  attached 
to  the  bond  :  Aurora  City  v.  West,  7  Wall.  82. 

The  question  arose  and  was  carefully  considered  in  Bouchaud  v.  Dias,  3 
Den.  238.  One  Henry  Castro  was  indebted  to  the  United  States  for  the 
duties  arising  upon  a  cargo  which  he  had  imported,  and  gave  two  bonds 
with  the  same  sureties,  payable  at  different  times,  for  the  debt.  One  of  the 
sureties  having  paid  both  bonds  brought  an  action  against  his  co-surety  for 
contribution  on  account  of  the  money  paid  on  one  of  them,  and  the  defend- 
ant pleaded  a  discharge  from  the  whole  debt  by  the  secretary  of  the  trea- 
sury, pursuant  to  the  act  of  Congress.  A  judgment  for  the  defendant  on 
a  demurrer  to  this  plea  was  held  conclusive  in  a  subsequent  action  between 
the  same  parties,  in  which  the  plaintiff  sought  to  recover  contribution  on 
account  of  the  money  paid  on  the  other  bond. 

"  The  remaining  question,"  said  Bronson,  C.  J.,  "  is  as  to  the  effect  of 
the  judgment  between  these  parties  in  the  Superior  Court  of  the  city  of 
New  York.  As  I  understand  the  facts,  the  plaintiff  sued  then,  as  he  does 
now,  for  contribution.  The  declarations  in  the  two  cases  are  precisely 
alike,  except  that  they  mention  different  bonds  as  a  part  of  the  ground- 
work of  the  action.  But  both  bonds  were  given  at  the  same  time,  upon 
the  same  consideration,  and  as  parts  of  one  and  the  same  transaction.  In 
answer  to  the  first  action,  the  defendant  pleaded  the  same  release  and  con- 
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seat  that  are  set  up  in  answer  to  this  action;  and, upon  demurrer,  judgment 
was  rendered  in  his  favor.  We  have,  then,  the  judgment  of  a  court  of 
concurrent  jurisdiction  directly  upon  the  point  made  by  this  suit;  and 
nothing  is  better  settled  than  that  such  a  judgment,  so  long  as  it  remains 
in  force,  is  conclusive  between  the  same  parties  in  another  action  upon  the 
same  matter.  It  is  true,  that  there  is  a  shade  of  difference  between  the 
two  cases  as  to  the  necessary  proof  on  the  part  of  the  plaintiff  to  sustain 
the  action.  Different  bonds  are  mentioned  in  the  two  declarations.  But 
so  far  as  relates  to  the  principal  question  in  controversy,  to  wit,  the  right 
of  the  plaintiff  to  demand,  and  the  duty  of  the  defendant  as  a  co-surety  to 
contribution,  the  two  cases  are  precisely  alike.  The  defence  is  pre- 
cisely the  same  in  both  actions.  The  matter  which  the  plaintiff  now 
attempts  to  agitate  anew  is  res  judicata.  The  case  of  Gardner  v.  Buckbee, 
3  Cow.  120,  is  in  point.  The  defendant  had  given  the  plaintiff  two  pro- 
missory notes  for  the  consideration  money  on  the  purchase  of  a  schooner. 
In  a  suit  on  one  of  the  notes,  the  defendant  set  up  a  total  want  of  consider- 
ation, on  the  ground  of  the  fraud  of  the  plaintiff  in  making  the  sale ;  and 
judgment  was  rendered  for  the  defendant.  In  a  suit  subsequently  brought 
by  the  plaintiff  upon  the  other  note,  the  former  judgment  was  held  to  be 
a  conclusive  bar.  So,  here,  the  two  bonds  were  given  at  the  same  time, 
and  upon  the  same  consideration  ;  and  the  parties  were  alike  co-sureties  in 
both.  The  defence  set  up  in  answer  to  plaintiff's  claim  for  contribution 
was  the  same  in  the  former  action  that  it  is  now;  and  the  judgment  ren- 
dered in  that  action  is  a  conclusive  bar  to  any  new  litigation  of  the  same 
matter.  A  distinction  was  suggested  by  the  plaintiff's  counsel,  on  the 
ground  that  the  former  judgment  between  these  parties  was  rendered  on  a 
demurrer  to  the  defendant's  plea.  But  it  can  make  no  difference  in  prin- 
ciple, whether  the  facts  upon  which  the  court  proceeded  were  proved  by 
deeds  and  witnesses,  or  whether  they  were  admitted  by  the  parties.  And 
an  admission  by  way  of  a  demurrer  to  a  plea  in  which  the  facts  are  alleged, 
must  be  just  as  available  to  the  opposite  party  as  though  the  admission  had 
been  made  in  terms  before  a  jury. 

It  results  from  these  authorities  that  an  adjudication  by  a  competent 
tribunal  is  conclusive,  not  only  in  the  proceedings  in  which  it  is  pronounced, 
but  in  every  other  where  the  right  or  title  is  the  same,  although  the  cause 
of  action  may  be  different.  A  verdict  and  judgment  for  the  defendant  on 
a  replication  of  non  est  factum  to  a  plea  alleging  a  release,  will  preclude 
the  plaintiff  from  denying  that  he  put  his  hand  to  the  instrument  when 
pleaded  in  bar  in  a  suit  brought  for  the  recovery  of  another  debt,  although 
he  may  still  show  that  it  was  procured  by  fraud,  unless  the  question  of 
good  faith  was  submitted  to  the  jury,  when  the  estoppel  will  be  co-exten- 
sive with  the  verdict.  The  principle  is  the  same  when  a  certificate  in 
bankruptcy  or  insolvency,  which  has  been  alleged  in  one  proceeding,  is  set 
up  as  a  defence  in  another.  So  a  specific  finding  by  the  jury  in  a  suit  on 
a  promissory  note,  that  the  defendant  was  a  member  of  the  firm  of  A.  H. 
Green  &  Co.,  from  1856  to  1859,  was  held  to  be  conclusive  of  the  fact  in 
an  action  for  goods  sold  and  deliver  to  the  partnership  during  those  years : 
Lynch  v.  Swanton,  53  Me.  100. 

The  principle  was  applied  in  the  case  of  Beloit  v.  Morgan,  7  Wall. 
619.  There  a  municipal  corporation  issued  a  number  of  bonds  as  securi- 
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ties  for  a  loan,  and  a  recovery  upon  one  of  the  bonds  was  held  to  estop 
the  corporation  from  denying  the  validity  of  the  issue,  in  a  suit  upon 
another  bond  of  the  same  series.  Swayne,  J.,  said  :  "  On  the  9th  of  Jan- 
uary 1861,  the  appellee  recovered  a  judgment  at  law  against  the  appellant 
upon  another  portion  of  these  securities — though  not  the  same  with  those 
in  question  in  this  case.  The  parties  were  identical,  and  the  title  involved 
was  the  same.  All  the  objections  taken  in  this  might  have  been  taken  in 
that.  The  judgment  of  the  court  could  have  been  invoked  upon  each  of 
them,  and  if  it  were  adverse  to  the  appellant,  he  might  have  brought  the 
decision  here  by  a  writ  of  error,  for  the  court  had  full  jurisdiction  over 
the  parties  and  the  subject.  Under  such  circumstances,  a  judgment  is 
conclusive,  not  only  as  to  the  res  of  that  case,  but  as  to  all  further  litiga- 
tion between  same  parties  touching  the  same  subject-matter,  though  the  res 
itself  may  be  different.  An  apt  illustration  of  this  principle  is  found  in 
Gardner  v.  Buckbee.  Gardner  bought  a  vessel  from  Buckbee,  and  gave 
two  notes  for  the  purchase-money.  Buckbee  sued  him  upon  one  of  the 
notes  in  the  Marine  Court.  Gardner  set  up  as  a  defence,  fraud  in  the  sale 
and  a  want  of  consideration.  A  verdict  and  judgment  were  rendered  in 
his  favor.  In  a  suit  upon  the  other  note,  in  the  Common  Pleas  in  the  city 
of  New  York,  the  judgment  in  the  Marine  Court  was  held  to  be  an  estop- 
pel upon  the  subject  of  fraud  in  the  sale.  Bouchard  v.  Dias,  Doty  v. 
Brown,  and  Babcock  v.  Camp,  12  Ohio  St.  11,  are  to  the  same  effect  and 
equally  cogent.  Such  has  been  the  rule  of  the  common  law  from  an  early 
period  of  its  history  down  to  the  present  time.  But  the  principle  reaches 
further.  It  extends  not  only  to  the  questions  of  fact  and  of  law,  which  were 
decided  in  the  former  suit,  but  also  to  the  grounds  of  recovery  or  defence 
which  might  have  been,  but  were  not,  presented.  In  Henderson  v.  Hen- 
derson, 3  Hare  100,  the  vice-chancellor  said  :  '  In  trying  this  question,  I 
believe  I  state  the  rule  of  the  court  correctly,  that  where  a  given  matter 
becomes  the  subject  of  litigation  in,  and  of  adjudication  by,  a  court  of 
competent  jurisdiction,  the  court  requires  the  parties  to  bring  forward  their 
whole  case,  and  will  not,  except  under  special  circumstances,  permit  the 
same  parties  to  open  the  same  subject  of  litigation  in  respect  of  a  matter 
which  might  have  been  brought  forward  as  a  part  of  the  subject  in  contest, 
but  which  was  not  brought  forward,  only  because  they  have  from  negli- 
gence, inadvertence,  or  even  accident,  omitted  a  part  of  their  case.  The 
plea  of  res  judicata  applies,  except  in  special  cases,  not  only  to  the  points 
upon  which  the  court  was  required  by  the  parties  to  form  an  opinion  and 
pronounce  a  judgment,  but  to  every  point  which  properly  belonged  to  the 
subject  of  litigation,  and  which  the  parties,  exercising  reasonable  diligence, 
might  have  brought  forward  at  the  time.  A  party  can  no  more  split  up 
defences  than  indivisible  demands,  and  present  them  by  piecemeal  in  suc- 
cessive suits  growing  out  of  the  same  transaction.  The  judgment  at  law 
established  conclusively  the  original  validity  of  the  securities  described  in 
the  bill,  and  the  liability  of  the  town  to  pay  them.  Nothing  is  disclosed 
in  the  case  which  affects  this  condition  of  things." 

An  adjudication  in  favor  or  against  the  title  to  goods  or  land,  or  that 
the  plaintiff  is  or  is  not  entitled  to  a  sum  certain,  will  not,  however,  be 
conclusive  of  the  minor  issues  on  which  the  right  depends,  unless  it  ap- 
pears not  only  that  they  were  submitted  to  the  jury  but  that  they  were 
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considered  and  passed  upon  by  them:  Davidson  v.  Shipraan,  6  Ala.  27;. 
Chamberlain  v.  Gaillard,   26  Id.  504  ;  Tarns  v.  Lewis,  42  Penn.  St.  402 ; 
Washington  St.  Pack.  Co.  v.  Sickles,  24  How.  333 ;  Lawrence  v.  Hunt,  10 
Wend.  80 ;  Garrett  v.  Johnson,  11  Gill  &  J.  173 ;  Cecil  v.  Cecil,  19  Md.  72. 

The  proper  course,  therefore,  is  to  plead  the  judgment  specially,  fortify- 
ing it  with  the  averments  necessary  to  supply  the  vagueness  of  the  record, 
and  show  that  the  very  question  in  dispute  has  been  already  heard  and 
determined  :  Davidson  v.  Shipman.  A  plea  to  an  action  of  trover  for  a 
slave,  that  the  defendant  sued  for  his  hire  in  a  former  action  in  which  the 
right  of  ownership  or  title  was  at  issue,  and  obtained  judgment,  will  con- 
sequently be  bad  on  demurrer ;  because  a  man  who  rents  a  chattel  from 
another  cannot  dispute  the  title  of  the  lessor,  and  the  judgment,  conse- 
quently, determines  nothing  as  to  the  absolute  right  on  either  side :  Cham- 
berlain v.  Gaillard.  In  like  manner  a  recovery  in  replevin  or  trover  de 
bonis  asportatis  establishes  the  title  of  the  plaintiff  to  the  goods,  but  not 
that  a  bill  of  sale  under  which  he  claimed  was  duly  executed,  because  the 
verdict  may  have  been  based  on  the  principle  that  possession  is  enough 
as  against  a  wrongdoer :  vol.  i.  It  is  immaterial  that  the  defendant  holds 
under  the  same  vendor,  for  it  may  well  be  that  the  jury  disbelieved  his 
witnesses,  without  crediting  those  called  by  the  plaintiff  to  prove  the  genu- 
ineness of  the  bill  of  sale.  When,  however,  the  record  affords  a  presump- 
tion in  favor  of  the  estoppel,  less  certainty  will  be  required  ;  and  in  Sawyer 
v.  Woodbury,  7  Gray  499,  a  general  verdict  for  nominal  damages,  on  a 
declaration  averring  the  breach  of  several  distinct  covenants,  was  held  to 
be  conclusive  of  a  particular  breach  which  was  shown  to  have  been  left  as 
a  question  of  fact  to  the  jury,  notwithstanding  the  objection  that  they 
might  have  disregarded  the  evidence  adduced  to  prove  it,  and  founded 
their  verdict  on  the  other  points  at  issue. 

It  is  also  obvious  that  the  estoppel  of  a  judicial  proceeding  should  be 
restricted  to  the  contract  or  transaction  on  which  the  suit  is  founded.  The 
rule  was  so  held  by  the  vice  chancellor,  in  Barrs  v.  Jackson,  1  Youuge  & 
Coll.  591,  596,  ante,  and  the  reversal  of  his  decree  by  the  court  above,  may 
be  explained  on  the  ground  that  the  right  to  administer  the  estate  of  a 
decedent  as  next  of  kin,  is  virtually  one  with  the  right  to  a  distributive 
share  of  the  estate. 

It  may  be  true  that  when  several  notes  are  given  for  the  price  of  goods 
or  any  other  entire  consideration,  a  verdict  and  judgment  for  the  defendant 
in  a  plea  of  coverture  to  a  suit  on  one  of  the  notes,  will  preclude  the 
defendant  from  enforcing  the  other.  But  it  does  not  follow  that  such  a 
judgment  will  be  conclusive  of  the  invalidity  of  a  deed,  bond,  or  other 
instrument,  which,  though  executed  at  or  about  the  same  time,  is  a  distinct 
transaction. 

It  seems  to  have  been  held  at  one  period  in  Massachusetts,  that,  although 
the  adjudication  of  a  controverted  point  in  one  suit  may  be  prima  facie 
evidence  in  another,  there  will  be  no  estoppel  unless  the  question  is  raised 
in  pleading  and  submitted  to  the  jury  as  a  distinct  issue:  Standish  v.  Parker, 
2  Pick.  20;  Parker  v.  Standish,  3  Id.  288;  Arnold  v.  Arnold,  17  Id.  7; 
Dutton  v.  Woodman,  9  Cush.  255 ;  Gilbert  v.  Thompson,  Id.  348  ;  Burleu 
v.  Shannon,  3  Gray  387  ;  McDowel  v.  Langdon,  Id.  513  ;  Richards  v.  Ciiy 
of  Boston,  19  How.  263 ;  Cobb  v.  Arnold,  12  Mete.  136. 
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In  Eastman  v.  Cooper,  15  Pick.  276,  a  verdict  and  judgment  for  the 
defendant  on  the  ground  of  payment,  in  a  suit  on  a  note  given  as  a  secu- 
rity, were  said  to  be  persuasive  evidence  in  an  action  brought  to  enforce 
the  principal  obligation,  although  they  did  not  operate  as  an  estoppel.  A 
similar  view  was  taken  in  Cobb  v.  Arnold,  12  Mete.  136,  and  a  recovery 
in  an  action  for  use  and  occupation  held  to  be  admissible,  though  not 
conclusive  evidence,  in  a  subsequent  writ  of  entry.  But  the  cases  of 
Sawyer  v.  Woodbury,  7  Gray  499 ;  Jeninson  v.  West  Springfield,  13  Id. 
544,  and  Burleu  v.  Shannon,  14  Id.  433,  concur  with  Woods  v.  Jackson, 
that  when  sufficient  evidence  is  adduced  to  satisfy  the  jury  that  a  point 
which  does  not  appear  on  the  record  of  another  suit  brought  for  a  like 
cause,  was  heard  and  decided  at  the  trial,  they  will  be  bound  by  the  ver- 
dict. And  the  court  would  seem  to  have  been  of  opinion,  that  as  the 
question,  under  these  circumstances,  is  what  the  former  jury  decided,  and 
not  what  their  decision  ought  to  have  been,  the  evidence  laid  before  them 
cannot  be  adduced  at  the  second  trial.  But  it  would  seem  very  obvious, 
that  as  the  jurors  may  not  be  able  to  ascertain  what  took  place  on  the 
former  occasion,  with  sufficient  clearness,  they  ought  to  have  the  means  of 
forming  an  opinion  on  original  grounds.  When  the  cause  of  action  is  so 
far  the  same  that  a  former  judgment  can  be  pleaded  in  bar,  or  when  the 
points  at  issue  in  one  suit  can  be  shown  by  record  evidence  to  have  been 
examined  and  decided  in  another,  there  is  every  reason  why  that  which 
has  already  attained  the  highest  degree  of  certainty  to  the  law,  should  not 
be  again  litigated  between  the  same  parties.  But  when  it  is  proposed  to 
ascertain  what  one  jury  decided,  through  the  verdict  of  another,  and  with 
the  aid  of  parol  evidence,  the  case  is  widely  different,  and  we  may  doubt 
whether  the  attempt  is  not  likely  to  introduce  more  uncertainty  and  con- 
fusion than  it  removes.  Thus  applied,  the  doctrine  of  estoppel  neither 
precludes  litigation  nor  promotes  the  discovery  of  the  truth.  Experience 
will,  perhaps,  ultimately  demonstrate  that  the  proper  course  is  to  give  the 
former  proceedings  in  evidence  for  what  they  are  worth,  and  then  leave 
the  jurors  free  to  arrive  at  the  conclusion  which  shall,  on  the  whole,  appear 
most  consistent  with  the  merits  of  the  controversy  as  finally  disclosed : 
Bennett  v.  Holmes,  1  Dev.  &  B.  486;  Washington  Steam  Packet  Co.  v. 
Sickles,  24  How.  333,  343;  Aspden  v.  Nixon,  4  Id.  467,  499. 

It  has  been  accordingly  held,  in  numerous  instances,  that  a  judgment 
for  a  party  plaintiff  or  defendant,  establishes  his  right,  but  not  the  facts 
on  which  that  right  depends,  unless  they  are  set  forth  definitely  of  record  : 
Aspden  v.  Nixon,  4  How.  467  ;  Bennett  v.  Holmes,  1  Dev.  &  B.  486  : 
Haight  v.  Keokuk,  4  la.  199 ;  Haller  v.  Pine,  8  Blackf.  175  ;  Miles  v. 
Wingate,  6  Ind.  458  ;  Shafer  v.  Stouebreker,  4  Gill  &  J.  345;  see  Wash- 
ington Steam  Dispatch  Co.  v.  Sickles,  24  How.  333,  343.  In  King  v.  Chase, 
15  N.  H.  9,  a  verdict  and  judgment  for  the  defendant,  in  an  action  of 
trover,  on  the  ground  that  the  deed  under  which  the  plaintiff  claimed  was 
fraudulent,  was  accordingly  held  to  be  inadmissible,  either  as  an  estoppel 
or  evidence,  in  a  subsequent  suit  between  the  same  parties  for  other  chat 
tels  embraced  in  the  deed.  A  similar  view  was  taken  in  Moulton  v.  Lib- 
bey,  Id.  480,  and  a  verdict  which  substantially  negatived  the  existence  of 
the  contract  on  which  the  plaintiff  sued,  declared  not  to  be  evidence  f'oi 
the  defendant,  in  a  suit  brought  for  another  breach  of  the  same  contract. 
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The  question  was  discussed  in  King  v.  Chase,  with  great  ability,  by  Par- 
ker, C.  J.,  who  held  the  following  language :  "  A  judgment  is  conclusive 
only  upon  the  matter  which  was  directly  in  issue  upon  the  former  trial ; 
and  the  question  arises,  what  is  to  be  understood  by  the  «  matter  in  issue.' 
Duchess  of  Kingston's  Case,  11  St.  Tr.  261,  furnishes  the  rule.  It  has  been 
repeatedly  sanctioned. 

" '  From  the  variety  of  cases'  (said  Lord  Chief  Justice  De  Grey,  in  that 
case),  '  relative  to  judgments  being  given  in  evidence  in  civil  suits,  these 
two  deductions  seem  to  follow  as  generally  true:  first  that  the  judgment 
of  a  court  of  concurrent  jurisdiction,  directly  upon  the  point,  is,  as  a  plea, 
a  bar,  or,  as  evidence,  conclusive  between  the  same  parties,  upon  the  same 
matter  directly  in  question  in  another  court;  secondly,  that  the  judgment 
of  a  court  of  exclusive  jurisdiction  directly  upon  the  point,  is,  in  like  man- 
ner, conclusive  upon  the  same  matter  between  the  same  parties,  coming 
incidentally  in  question  in  another  court,  for  a  different  purpose.  But 
neither  the  judgment  of  a  concurrent  or  exclusive  jurisdiction  is  evidence 
of  any  matter  which  came  collaterally  in  question,  though  within  their 
jurisdiction,  nor  of  any  matter  incidentally  cognisable,  nor  of  any  matter 
to  be  inferred  by  argument  from  the  judgment.  See  Greenl.  Ev.  565;  1 
Phil.  Ev.  321 ;  Kale's  Com.  Law  33,  note. 

"All  are  agreed  in  the  rule,  but  the  difficulty  lies,  in  its  application,  in 
determining  what  is  meant  by  a  judgment  directly  upon  the  point.  See  1 
Stark.  Ev.  190 ;  Hitchiu  v.  Campbell,  1  Wm.  Black.  Rep.  831  ;  Maltlett  v. 
Foxcroft,  1  Story  474  ;  Wadleigh  v.  Veazie,  3  Sumu.  165. 

"  Any  fact  attempted  to  be  established  by  evidence,  and  controverted  by 
the  adverse  party,  maybe  said  to  be  in  issue,  in  one  sense.  As,  for  instance, 
in  an  action  of  trespass,  if  the  defendant  alleges  and  attempts  to  prove 
that  he  was  in  another  place  than  that  where  the  plaintiff's  evidence 
would  show  him  to  have  been  at  a  certain  time,  it  may  be  said  that 
this  controverted  fact  is  matter  in  issue  between  the  parties.  This  may 
be  tried,  and  may  be  the  only  matter  put  in  controversy  by  the  evidence 
of  the  parties. 

"But  this  is  not  the  matter  in  issue,  within  the  meaning  of  the 
rule. 

"It  is  that  matter  upon  which  the  plaintiff  proceeds  by  his  action, 
and  which  the  defendant  controverts  by  his  pleading,  which  is  in 
issue. 

"  The  declaration  and  pleadings  may  show  specifically  what  this  is, 
or  they  may  not.  If  they  do  not,  the  party  may  adduce  other  evidence 
to  show  what  was  in  issue,  and  thereby  make  the  pleadings  as  if  they  were 
special. 

"But  facts  offered  in  evidence  to  establish  the  matters  in  issue,  are  not 
themselves  in  issue,  within  the  meaning  of  the  rule,  although  they  may  be 
controverted  on  the  trial.  Deeds  which  are  merely  offered  in  evidence  are 
not  in  issue,  even  if  their  authenticity  be  denied. 

"  When  a  deed  is  merely  offered  as  evidence  to  show  a  title,  whether  in 
a  real  or  personal  action,  there  is  no  non  estfactum  involved  in  the  matters 
put  in  issue  by  the  plea  of  nul  disseisin,  or  not  guilty,  which  makes  the  exe- 
cuti'm  of  that  deed  a  matter  in  issue  in  the  case,  notwithstanding  the  jury 
may  be  required  to  pass  upon  the  fact  of  its  execution.  The  verdict  and 
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judgment  do  not  establish  that  fact  the  one  way  or  the  other  so  that  the 
finding  is  evidence.  The  title  is  in  issue.  The  deed  comes  in  controversy 
directly,  in  one  sense:  that  is,  in  the  course  taken  by  the  evidence,  it  is 
direct  and  essential.  But  in  another  sense  it  is  incidental  and  collateral. 
It  is  not  a  matter  necessary,  of  itself,  to  the  finding  of  the  issue.  It  may  be 
made  so  by  the  parties. 

"  This  may  be  illustrated  by  the  case  before  us.  Laying  out  of  con- 
sideration the  question  whether  this  is  a  case  between  the  same  parties,  the 
former  action  was  for  taking  certain  oats.  The  matter  in  issue  was  the 
title  to  the  oats,  and  the  conversion  by  the  defendant  in  that  case.  Upon 
that  the  jury  passed.  They  found  that  the  plaintiff  had  no  title,  or 
that  the  defendant  did  not  convert  them,  which  may  be  involved  in  the 
.first. 

"  It  may  be  shown  by  parol  evidence,  if  necessary,  upon  which  ground 
ithe  verdict  proceeded,  and  it  appears  in  this  case  that  they  found  the  plain- 
tiff had  no  title.  The  conversion  by  the  defendant  in  that  case  was  not 
•denied,  if  the  plaintiff  had  title. 

"  The  matter  then  is  settled.  The  verdict  and  judgment  may  be  given 
an  evidence  in  another  action  for  the  oats,  between  those  parties,  and  is 
-conclusive.  But  that  is  the  extent  of  what  was  in  issue. 

"  It  appears  that  the  title  set  up  in  that  case  was  by  a  mortgage.  In 
.finding  that  the  plaintiff  had  no  title,  the  jury  must  have  been  of  opinion 
that  the  mortgage  was  fraudulent.  It  is  contended  that  this  was  in  issue, 
.and  the  only  matter  in  issue. 

"  But  this  was  only  a  controversy  about  a  particular  matter  of  evidence, 
•upon  which  the  plaintiff  then  relied  to  show  title.  If  that  was  the  only 
.matter  in  issue,  the  plaintiff  might  bring  another  suit  for  those  oats, 
.against  the  same  defendant,  and,  relying  upon  some  other  title  than  that 
.mortgage,  try  the  title  to  the  oats  over  again.  Can  he  do  so?  Clearly 
not :  and  the  reason  is,  that  it  is  his  title  which  has  been  tried,  and  he  is 
.precluded. 

"  The  title,  however,  which  has  been  tried,  was  only  his  title  to  the 
•oats. 

"  The  question  whether  the  mortgage  was  fraudulent,  came  up  only 
incidentally,  by  reason  of  his  relying  on  that  as  his  title.  But  the  mort- 
gage was  not  the  matter  in  issue  :  5  N.  H.  263,  Towns  v.  Ninas. 

"  And  while  the  finding  is  conclusive  on  the  question  of  his  title  to  the 
outs,  it  is  neither  conclusive  nor  evidence  upon  anything  else,  because 
nothing  else  was  in  issue. 

"  It  appears  from  this  that  it  is  important  to  apply  the  rule  to  what  was 
.in  issue  in  the  action,  and  not  to  what  was  merely  incidentally  in  contro- 
versy in  the  evidence. 

"  It  is  important  for  the  security  of  both  parties. 

"  In  this  case  there  might  be  no  great  mischief,  if  the  rule  was  held  to 
•the  matter  in  evidence,  instead  of  that  in  issue.  The  controversy  in  the 
former  case  seems  to  have  been  simple.  If  the  parties  were  the  same,  the 
plaintiff  might  not  complain  of  injustice  if  it  were  held  that  he  is  con- 
cluded by  the  finding  of  the  former  jury  ;  having  once  submitted  the  con- 
troversy raised  by  the  evidence,  whether  the  mortgage  was  fraudulent,  to  a 
jury,  and  their  verdict  having  shown  that  they  must  have  so  found  it. 


THE  DUCHESS  OF  KINGSTON'S  CASE.  949 

"  But  the  principle  applicable  here  must  be  applied  in  other  cases,  where 
the  matters  in  evidence  are  more  complicated,  and  where  it  would  admit 
of  more  doubt  how  the  jury  regarded  the  evidence,  and  what  facts  they 
actually  found. 

"  The  rule  then  would  have  to  be  confined  to  what  the  jury  must  neces- 
sarily have  found,  which  would  still  shut  out  as  evidence  a  great  many 
matters  actually  tried,  and  as  clearly  found  as  anything  found  in  relation 
to  this  mortgage;  or  it  must  in  many  cases  be  left  to  the  testimony  of  the 
jurors  what  facts  they  did  find,  which,  when  applied  to  all  the  controverted 
matters  of  evidence  arising  in  a  cause,  might  lead  to  great  uncertainty  and 
confusion. 

"  On  the  other  hand,  it  would  be  great  injustice  to  the  defendant  in  the 
former  action,  to  hold  that  the  matter  in  question  was  whether  the  plain- 
tiff's mortgage  was  fraudulent  or  not ;  that  this  was  tried  in  that  case,  and 
not  his  title  generally;  and  that  the  plaintiff  might  commence  another  suit 
for  the  oats  and  set  up  another  title,  because  no  other  title  except  the 
mortgage  title  had  been  tried. 

"  The  title  to  the  property  now  in  question  has  not  been  tried.  If  the 
plaintiff  has  no  title  to  it  but  the  mortgage,  the  defendant  may  show  that 
the  mortgage  was  fraudulent,  by  the  same  evidence  by  which  that  matter 
was  shown  before. 

"  There  are  cases  which  conflict  to  some  extent  with  the  principle  we 
have  thus  stated ;  some  of  them  holding  that  in  order  to  make  a  record 
evidence  to  conclude  any  matter,  it  should  appear  from  the  record  itself 
that  the  matter  was  in  issue,  and  that  evidence  cannot  be  admitted  that 
under  such  a  record  any  particular  matter  came  in  question ;  while  others 
maintain  that  a  former  judgment  may  be  given  in  evidence,  accompanied 
with  such  parol  proof  as  is  necessary  to  show  the  grounds'  upon  which  it 
proceeded,  where  such  grounds,  from  the  form  of  the  issue,  do  not  appear 
by  the  record  itself;  provided  that  the  matters  alleged  to  have  been  passed 
upon  be  such  as  might  legitimately  have  been  given  in  evidence  under  the 
issue  joined,  and  such  that,  when  proved  to  have  been  given  in  evidence, 
it  is  manifest  by  the  verdict  and  judgment  that  they  must  have  been 
directly  and  necessarily  in  question  and  passed  upon  by  the  jury:  Jackson 
v.  Wood,  3  Wend.  27  ;  Wood  v.  Jackson,  8  Id.  9. 

"  While  on  the  one  hand  we  do  not,  with  the  Supreme  Court,  deem  it 
essential  that  the  record  should  of  itself  show  that  the  matter  was  in  issue, 
in  order  to  make  the  determination  of  it  conclusive,  we  are  of  opinion,  on 
the  other,  that  the  general  principle  laid  down  in  the  Court  of  Errors  is 
too  broad  in  holding  the  judgment  to  be  conclusive  upon  all  matters  which 
might  legitimately  have  been  given  in  evidence  under  the  issue  joined,  and 
such  that,  when  proved  to  have  been  given  in  evidence,  it  is  manifest  by  the 
verdict  and  judgment  that  they  must  have  been  directly  and  necessarily  in 
question  and  passed  upon  by  the  jury  ;  as  this  must  include  all  matters 
which  came  in  question  collaterally,  by  the  evidence  offered,  if  they  were 
of  such  a  nature  as  that  it  appears  the  jury  must  or  should  have  passed 
upon  them." 

This  case  was  cited  and  followed  in  Chamberlain  v.  Carlisle,  26  N.  H. 
541  ;  and  Palmer  v.  Russell,  43  II.  625 ;  and  is  also  sustained  by  Haight 
v.  Keokuk,  4  la.  199. 
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A  similar  view  was  taken  in  Hibshraan  v.  Dulleban,  4  Watts  183, 
where  it  was  held  that  a  decision  by  the  Orphans'  Court  that  a  legatee 
was  precluded  from  excepting  to  an  account  filed  by  the  executor,  by  a 
release  of  the  legacy,  did  not  debar  him  from  proving  that  the  release  was 
procured  by  fraud,  in  a  subsequent  suit  for  the  legacy,  because  the  validity 
of  the  release  arose  incidentally  in  the  first  proceeding  and  was  therefore 
opened  to  examination,  under  the  rule  laid  down  by  C.  J.  De  Grey,  in  the 
Duchess  of  Kingston's  Case,  ante.  It  was  held  in  like  manner,  in  Lentz  v. 
Wallace,  17  Penn.  St.  412,  that  a  recovery  against  a  husband  for  neces- 
saries furnished  to  his  wife,  on  the  ground  that  he  had  turned  her  out  of 
doors,  could  not  be  used  as  evidence  of  the  wrongful  ejection  in  another 
suit  for  necessaries  supplied  at  a  subsequent  period,  although  that  was  the 
sole  point  in  dispute  in  either  instance.  An  apparent,  perhaps  a  real  dis- 
tinction, may  be  taken  between  this  case  and  King  v.  Chase,  but  the  ques- 
tion really  involved  in  both  is  so  far  the  same,  that  we  can  hardly  withhold 
our  assent  from  the  one  if  we  yield  it  to  the  other.  Whether  a  recovery 
can  be  had  against  a  husband  for  food  and  shelter  afforded  to  his  wife, 
while  separated  from  him,  depends  prima  facie  on  the  circumstances  under 
which  the  separation  took  place,  and  a  verdict  found  against  him  by  one 
who  has  supplied  her  with  necessaries,  on  the  ground  that  he  expelled  her 
by  violence,  ought  to  be  conclusive  on  that  point,  in  any  subsequent  suit 
of  the  same  nature,  and  between  the  same  parties,  unless  the  broad  ground 
is  taken,  that  the  questions  of  fact  on  which  the  determination  of  an  issue 
depends,  form  no  part  of  the  issue  itself.  Accordingly  in^  Burlen  v.  Shan- 
non, 14  Gray  433,  a  judgment  for  the  plaintiff  in  an  action  against  a  hus- 
band for  the  board  of  his  wife  (in  which  witnesses  were  called  to  prove 
first,  that  she  had  been  obliged  to  leave  his  house  by  unkind  and  cruel 
treatment,  and  next,  that  if  he  had  not  driven  her  out,  she  had  still  gone 
with  his  assent),  was  held  to  be  conclusive  evidence  of  the"  cruelty  in  a 
subsequent  action  for  a  like  cause,  if  the.  jury  were  satisfied  by  the  testi- 
mony adduced  for  the  purpose,  that  the  verdict  at  the  former  trial  was 
based  on  that  ground,  and  not  on  the  other.  The  view  taken  in  Lentz  v. 
Wallace,  was  notwithstanding,  followed  and  confirmed  in  Martin  v.  Ger- 
nandt,  19  Penn.  St.  124,  where  Gibson,  J.,  in  delivering  the  opinion  of  the 
court,  took  occasion  to  cite  and  comment  on  the  wrords  of  De  Grey,  in 
The  Duchess  of  Kingston's  Case,  that "  a  judgment  is  not  evidence  of  matter 
incidentally  cognisable,  nor  of  any  matter  to  be  inferred  by  argument  from 
it,"  as  a  fixed  and  well-settled  rule  of  law  which  should  not  be  disturbed. 

It  was  held  in  like  manner  in  Aspden  v.  Nixon,  4  How.  467,  in  accord- 
ance with  the  view  taken  by  the  Vice-Chancel  lor  in  Barrs  v.  Jackson,  that 
to  render  a  former  adjudication  conclusive,  it  must  be  on  the  same  matter, 
between  the  same  parties,  and  for  the  same  purpose ;  and  this  opinion 
was  cited  and  recognised  in  Washington  Steam  Packet  Co.  v.  Sickles,  24 
How.  333. 

It  is  proper  to  observe,  that  the  effect  of  what  takes  place  in  one  judicial 
proceeding,  upon  another,  is  sometimes  due  to  the  doctrine  of  equitable, 
rather  than  legal  estoppel,  and  that  a  man  who  obtains  or  defeats  a  judg- 
ment by  pleading  or  representing  an  actor  adjudication  in  one  aspect,  will 
be  precluded  from  giving  it  a  different  and  inconsistent  character  in  a  sub- 
sequent suit  founded  upon  the  same  subject-matter :  Hayes  v.  Gudykunst, 
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11  Peun.  St.  220  ;  Varick  v.  Edwards,  11  Paige  289  ;  Queen  v.  Sandwich, 
10  Q.  B.  563,  571 ;  Ogden  v.  Rowley,  15  Ind.  56 ;  Brantly  v.  Kee,  5  Jon. 
Eq.  332;  Carlisle  v.  Foster,  10  Ohio  St.  198  ;  Martin  v.  Ives,  17  S.  &  R. 
;J64 ;  Wills  v.  Kane,  2  Grant  60 ;  Scaggs  v.  Bait.  &  Wash.  Railroad  Co., 
10  Md.  268  ;  Banks  v.  Ammon,  27  Penn.  St.  172  ;  Phila.  &  W.  Railroad  Co. 
v.  Howard,  13  How.  307  ;  Hill  v.  Huckabee,  70  Ala.  184  ;  Dyer  v.  Suth- 
erland, 75  111.  583 ;  Bradley  v.  Coolbaugh,  91  Id.  148  ;  Aimen  v.  Hardin, 
60  Ind.  119  ;  Scott  v.  Luther,  44  la.  570;  Smith  v.  Cramer,  39  Id.  413  ;  Beam 
v.  Macomber,  35  Mich.  455  ;  Martin  v.  Boyce,  49  Id.  122;  Andrews  v. 
Ins.  Co.,  18  Hun  163  ;  Bradner  v.  Howard,  75  N.  Y.  417 ;  Pettigrew  v. 
Foshay,  12  Hun  483;  Kiern  v.  Ainsworth,  95  Peun.  St.  310;  Vetter's 
App.,  99  Id.  52;  Stranghellan  v.  Ward,  13  W.  N.  C.  Ill  ;  Fraser  v. 
Davie,  15  S.  Ca.  496.  Pleading  a  former  recovery  in  bar,  or  taking 
advantage  of  it  in  any  other  way,  as  valid,  will  preclude  the  right  to  re- 
verse it  for  error  or  allege  that  it  was  fraudulent  or  void  :  Martin  v.  Ives ; 
Baily  v.  Baily,  44  Penn.  St.  274.  A  party  who  leads  a  plaintiff  to  believe 
that  he  has  given  a  recognisance  for  the  appearance  of  the  defendant, 
cannot  subsequently  show  that  the  recognisance  is  invalid  :  Hawley  v. 
Middlebrook,  28  Conn.  527.  And  in  Baily  v.  Baily,  a  married  woman 
was  held  to  be  estopped  from  appealing  from  a  decree  of  divorce,  by  suing 
her  husband  in  replevin  and  recovering  judgment,  as  if  she  were  sole. 
The  rule  applies  conversely,  and  a  defendant  who  obtains  judgment  by 
impeaching  an  instrument,  cannot  rely  on  it  as  a  defence  in  another  suit, 
brought  by  the  same  plaintiff:  Philadelphia  &  Wilmington  Railroad  Co. 
v.  Howard.  These  cases  rest  on  the  well-settled  principle,  that  a  man 
who  elects  to  affirm,  that  which  he  might  avoid,  cannot  alter  his  mind 
in  a  way  to  be  injurious  to  third  persons:  Marsh  v.  Pier,  4  Rawle  273, 
286,  ante. 

It  is  an  established  principle,  that  the  proper  mode  of  taking  advantage 
of  an  estoppel  is  by  pleading,  and  that  it  will  not  be  conclusive  in  evidence, 
unless  the  circumstances  are  such  as  to  prevent  it  from  being  placed  on 
the  record  by  a  plea:  Young  v.  Raincock,  7  C.  B.  310 ;  Phila.,  Wilming- 
ton &  Baltimore  Railroad  v.  Howard,  13  How.  307,  335  ;  Seymour's  Case, 
10  Coke  97  b;  Lord  Feversham  v.  Emerson,  11  Exch.  385;  Gilberts 
Thompson,  9  Cush.  348,  ante ;  Wood  v.  Jackson,  8  Wend.  9 ;  Leland  v. 
Isenbeck,  1  Id.  469 ;  Phillips  v.  Van  Schaick,  37  la.  229  ;  Rugh  v.  Otten- 
heimer,  6  Oreg.  231 ;  Remillard  v.  Prescott,  8  Id.  37  ;  Warder  v.  Baldwin, 
51  Wis.  450.  This  rule,  which  is  designed  to  avoid  the  inconsistency  of 
submitting  an  issue  to  the  jury,  and  then  refusing  them  permission  to 
decide,  was  adopted  in  Kilheffer  v.  Herr,  17  S.  &  R.  319,  822  ;  Howard  v. 
Mitchell,  14  Mass.  242,  and  Bartholomew  v.  Candee,  14  Pick.  167,  and  a 
failure  to  plead  an  estoppel  said  to  be  a  waiver  of  the  right  to  rely  upon 
it  as  conclusive;  while  in  Wheelock  v.  Henshaw,  19  Pick.  341,  345,  the 
court  cited  and  relied  on  Comyn's  Digest,  Estoppel,  E,  11,  as  an  authority 
for  the  position,  that  if  issue  is  joined  instead  of  replying,  the  estoppel  may 
be  disregarded,  and  a  verdict  found  in  consonance  with  the  truth.  It  has 
been  said  to  follow  that  it  cannot  be  received  in  evidence  under  the  general 
issue:  Fowler  v.  Hait,  10  Johns.  Ill ;  Brown  v.  Wilde,  12  Id.  455;  Cole? 
v.  Carter,  6  Cow.  691  ;  Woodward  v.  Begue,  53  Ind.  176.  If  such  is  the 
rule  in  trespass,  which  is  a  technical  action  dating  from  the  earliest  period 
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of  the  common  law,  Gilchrist  v.  Bale,  8  Watts  355 ;  Young  v.  Rummcll,  2 
Hill  478,  the  weight  of  authority  seems  to  be  that  when  the  point  arises 
in  ejectment,  in  any  of  the  various  forms  of  case,  or  perhaps  in  debt, 
a  previous  judgment  for  the  same  cause  may  be  given  in  evidence  under 
the  general  issue,  although  it  will  not  be  conclusive  unless  the  circum- 
stances excuse  the  failure  to  set  it  forth  of  record :  Young  v.  Black,  7  Cr. 
565 ;  Kilheffer  v.  Herr,  17  S.  &  R.  319,  322 ;  Miller  v.  Mauice,  6  Hill 
114  ;  Wann  v.  McNulty,  2  Gilm.  355. 

In  Kilheffer  v.  Herr,  the  plaintiff  who  had  obtained  a  verdict  and  judg- 
ment for  the  injury  occasioned  by  the  erection  of  a  dam  which  flooded  his 
land,  brought  another  action  to  recover  damages  for  the  continuance  of  the 
nuisance.  The  pleas  wrere  the  same  in  both  actions,  consisting  of  "  not 
guilty,"  "leave  and  license,"  and  the  "statute  of  limitations."  The  plain- 
tiff joined  issue  in  the  second  suit,  and  gave  the  record  of  the  first  in 
evidence  at  the  trial.  A  verdict  was  notwithstanding  rendered  for  the 
defendant.  The  court  held,  that  the  former  judgment  was  conclusive  of 
the  matters  therein  determined,  which  really  covered  the  whole  field  of 
controversy.  It  established,  that  the  dam  as  it  then  stood,  was  an  invasion 
of  the  plaintiff's  right  for  which  there  was  no  justification  or  excuse. 
If,  therefore,  he  had  replied  the  estoppel,  it  would  have  precluded  the 
defendant  from  relying  on  the  alleged  license,  and  the  only  question  would 
have  been,  whether  there  had  been  such  a  change  in  the  height  of  the 
dam  as  to  abate  the  nuisance.  Instead  of  doing  this,  the  plaintiff  had 
seen  fit  to  join  issue  and  submit  the  whole  question  as  one  of  fact  to  the 
jury,  and  although  the  former  judgment  was  evidence,  which  should  not 
be  disregarded  without  sufficient  cause,  they  were  still  free  to  render  a 
verdict  according  to  the  truth.  It  had  indeed  been  contended,  that  where 
a  judgment  could  be  given  in  evidence  without  being  pleaded,  it  was  con- 
clusive, and  bound  the  conscience  of  the  jurors.  This  was  no  doubt  true 
when  the  circumstances  were  such  as  to  authorize  the  general  issue  and 
dispense  with  the  necessity  for  a  special  plea.  Thus  a  former  judgment 
for  the  defendant  might  be  given  in  evidence  under  uon-assumpsit  or  nil 
debet,  with  the  same  effect,  as  if  it  had  been  set  forth  in  pleading.  When, 
however,  a  release,  a  license,  or  any  other  matter,  which  had  already  been 
adjudicated,  was  alleged  definitely  of  record,  in  bar  of  the  action,  it  be- 
came incumbent  on  the  plaintiff  to  determine  whether  he  would  join  issue 
or  rely  on  the  doctrine  of  res  adjudicata.  If  he  chose  the  former  alterna- 
tive, it  was  a  waiver  of  the  estoppel,  and  although  the  judgment  might  be 
given  in  evidence  at  the  trial,  it  was  not  conclusive.  A  similar  view  was 
taken  in  Long  v.  Long,  5  Watts  103,  and  Smith  v.  Elliott,  9  Penn.  St.  345. 
The  dictum  in  Kilheffer  v.  Herr,  that  the  defendant  may  give  a  former 
judgment  in  evidence  under  the  general  issue  with  the  same  effect  as  if  it 
had  been  pleaded,  was  not  necessary  to  the  decision  of  the  court,  and 
although  sustained  by  a  practice  which  has  grown  inveterate,  can  hardly 
be  reconciled  with  principle.  Such  a  course  is  an  election  to  treat  the 
question  as  one  of  fact,  and  the  jurors  should  not  be  precluded  from 
finding  a  verdict  in  accordance  with  the  truth  as  disclosed  at  the  trial. 

Whatever  may  be  thought  on  this  point,  it  is  well  settled  in  the  United 
States,  that  when  there  is  no  opportunity  of  pleading  the  estoppel,  it  will 
be  conclusive  in  evidence  :  Adams  v.  Barnes,  17  Mass.  370  ;  Beebe  v.  Elliott, 
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4  Barb.  457  ;  Ward  v.  Ward,  2  Zab.  699 ;  Isaacs  v.  Clark,  12  Vt.  002  ; 
Perkins  v.  Walker,  19  Id.  144:  Burt  v.  Sternburgh,  4  Cow.  559  ;  Wright 
v.  Butler,  G  Wend.  284 ;  Wood  v.  Jackson,  8  Id.  9  ;  Dame  v.  Wingate,  12 
N.  H.  291  ;  Shelton  v.  Alcox,  11  Conn.  240  ;  Bell  v.  Raymond,  18  Id.  91 ; 
Phila.  &  Wilm.  Railroad  v.  Howard,  13  How.  307,  335  ;  Chamberlain  v. 
Carlisle,  26  N.  H.  540  ;  while  the  case  of  Wiles  v.  Woodward,  5  Exch. 
557,  would  seem  to  show,  notwithstanding  Doe  v.  Huddart,  2  C.,  M. 
&  R.  316,  that  the  rule  is  the  same  in  England,  ante.  Thus,  it  was  held 
in  Adams  v.  Barnes,  that  a  defendant  may  take  advantage  of  a  former 
verdict  and  judgment,  in  bar  of  any  matter  which  is  given  in  evidence, 
without  being  specially  set  forth  in  the  declaration ;  and  in  Isaacs  v.  Clark, 
that  a  special  defence  set  up  under  a  plea  of  uon-assumpsit,  may  be  con- 
clusively rebutted,  by  producing  the  record  of  a  prior  suit,  in  which  the 
same  matter  has  been  determined  ;  the  ground  of  both  decisions  being  that 
as  an  estoppel  cannot  be  replied  where  the  matter  concluded  by  it  is  not 
alleged,  it  must  be  received  in  evidence  to  prevent  a  failure  of  justice. 
These  cases  were  followed  in  Perkins  v.  Walker,  and  a  verdict  in  an  action 
of  trover  for  a  piece  of  cloth,  held  to  be  conclusive  against  a  justification 
in  slander  for  charging  the  plaintiff  with  stealing  the  cloth,  because,  as  the 
justification  was  given  in  evidence,  under  a  notice,  he  could  not  have 
replied  the  estoppel.  It  is  a  necessary  consequence,  that  where  special 
pleading  has  been  done  away  with,  by  usage  or  statute,  estoppels  are  con- 
clusive in  evidence,  although  not  pleaded:  Sprague  v.  Waite,  19  Pick. 
475. 

In  Young  v.  Rummell,  2  Hill  478,  and  Whitney  v.  Clarendon,  18  Vt.  252, 
the  court  took  a  distinction  between  case  and  trespass,  and  held,  that  although 
an  estoppel  must  be  pleaded  in  the  one,  it  will  be  conclusive  in  evidence  under 
the  general  issue  in  the  other.  And  it  was  consequently  decided,  that  a 
former  recovery  for  the  same  cause  of  action  was  an  absolute  bar  under  a 
general  plea  of  non  assumpsit.  The  same  view  was  taken  by  the  Supreme 
Court  of  Ohio,  in  Reynolds  v.  Stansbury,  20  Ohio  344,  and  accords  with 
the  general  current  of  decision  throughout  the  Union  :  King  v.  Chase,  15 
N.  H.  13  ;  Gray  v.  Gillilan,  15  111.  453 ;  Finley  v.  Hanbest,  30  Peuu.  St. 
190;  Carvill  v.  Garrigues,  5  Id.  152;  while  Kennedy,  J.,  said  in  Man  v. 
Drexel,  2  Penn.  St.  202,  that  in  actions  which,  like  trespass  on  the  case  or 
trespass  for  mesne  profits,  are  the  creatures  of  the  law,  and  therefore  not 
subject  to  strict  or  technical  rules  of  pleading,  a  former  verdict  and  judg- 
ment are  as  conclusive  in  evidence  as  if  they  had  been  set  forth  formally 
of  record  by  a  special  plea.  The  case  of  Young  v.  Rummell  was,  however, 
questioned  in  Miller  v.  Manice,  6  Hill  114,125,  by  the  chancellor,  who 
said,  in  delivering  his  opinion,  that  the  doctrine  that  actions  on  the  case 
or  of  trover,  afforded  an  exception  to  the  general  rule  requiring  a  former 
recovery  to  be  pleaded,  was  unsound,  and  could  not  be  reconciled  with  the 
course  of  decision  in  England.  A  distinction  founded  merely  upon  the 
form  of  the  action,  is  too  narrow  and  technical  to  rule  a  point  which  should 
be  governed  by  general  and  liberal  principles  of  policy  and  convenience  ; 
and  if  the  defendant  can  rely  on  a  former  recovery  as  a  bar,  without 
pleading  it,  in  any  case,  he  should  have  the  same  privilege  in  all.  In 
Marsh  v.  Pier,  4  Rawle  279,  the  defendant  was  accordingly  permitted  to 
give  a  former  recovery  in  evidence  under  a  traverse  of  the  plaintiff's  title 
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iii  replevin,  with  the  same  effect  as  if  it  had  been  pleaded ;  and  this  deci- 
sion is  sustained  by  a  number  of  others,  in  which  a  prior  judgment  and 
verdict  have  been  held  to  be  equally  conclusive,  whether  adduced  at  the 
trial,  under  the  general  issue,  or  set  forth  definitely  by  a  plea:  George  v. 
Gillespie,  1  la.  421  ;  Vaulaudigham  v.  Ryan,  17  111.  25,  28 ;  Shafer  v.  Stone- 
braker,  4  Gill  &  J.  345  ;  Beall  v.  Pearre,  12  Md.  550,  565  ;  Man  v.  Drexel, 
2  Penn.  St.  202,  208.  The  doctrine  that  the  estoppel  is  waived  by  sub- 
mitting the  case  to  the  jury,  ante,  was  examined  at  length  in  Man  />. 
Drexel,  and  said  to  have  no  foundation  in  principle  or  the  authorities  prior 
to  Vooght  v.  Winch.  In  New  York,  however,  a  former  recovery  must,  in 
common  with  all  other  defences,  be  set  forth  specially  by  answer,  under  the 
new  code  of  procedure  :  Brazill  v.  Isham,  12  N.  Y.  9 ;  and  the  same  rule 
prevails  in  some  of  the  other  States  of  the  Union. 

Judgments  in  rem  and  equitable  estoppels  growing  out  of  acts  in  pais 
constitute  an  exception  to  the  general  rule,  and  will,  it  has  been  said,  be 
equally  conclusive,  whether  pleaded  or  given  in  evidence :  Sanderson  v. 
Collmau,  4  M.  &  G.  209  ;  Freeman  v.  Cooke,  2  Exch.  654 ;  Camraell  u. 
Sewell,  3  H.  &  N.  617,  646  ;  Hawiey  v.  Middlebrook,  28  Conn.  527  ;  Cole- 
man  v.  Pearce,  26  Minn.  123.  This  is  peculiarly  true  of  estoppels  in  puis, 
which  generally  arise  out  of  a  great  variety  of  circumstances  that  cannot 
well  be  brought  within  the  compass  of  a  plea  :  Freeman  v.  Cooke ;  Haw- 
ley  v.  Middlebrook  ;  although  when  such  a  plea  has  the  requisite  certainty, 
it  will  be  good  ;  Sanderson  v.  Collmau.  And  it  is  sufficiently  obvious  that 
when  the  estoppel  appears  already  from  the  pleadings  on  either  side,  it 
need  not  be  set  out  again  formally  of  record,  and  the  proper  course  is  to 
demur.  Thus,  where  the  plaintiff  declared  on  an  instrument  which  con- 
tained a  recital,  that  the  defendant  was  possessed  of  certain  shares  of  stock, 
and  the  defendant  craved  oyer,  and  then  denied  his  possession  of  the  stock 
by  plea,  it  was  held  that  the  estoppel  was  apparent  on  the  face  of  the  record, 
and  might  be  taken  advantage  of  at  once  by  demurrer,  without  a  replica- 
tion :  Beckett  v.  Bradley,  7  M.  &  G.  994  ;  Miller  v.  Elliott,  1  Cart.  484  ; 
Greenup  v.  Crooks,  50  Ind.  410. 

Estoppel  against  estoppel  will,  it  has  been  said,  set  the  matter  at  large, 
and  there  can  be  little  doubt  that  when  an  issue  found  for  the  plaintiff  in 
one  action,  is  found  against  him  in  another,  neither  will  be  conclusive,  and 
the  question  will  then  remain  open  for  decision.  But  to  produce  this  result 
it 'must  appear  affirmatively,  and  not  by  mere  argument  or  inference  that 
both  adjudications  were  identical,  or  turned  on  the  same  point:  Mersereau 
v.  Pearsall,  19  N.  Y.  108. 

The  estoppel  of  a  judgment  only  binds  parties  and  privies,  and  does 
not  extend  to  those  who  are  strangers  in  personalty  and  in  estate :  Downer 
v.  Morrison,  2  Gratt.  250;  Greely  v.  Smith,  1  W.  &  M.  181;  Bank  of 
Oswego  v.  Babcock,  5  Hill  152  ;  Leland  v.  Tousey,  6  Id.  328 ;  Chirac  v. 
Reiuicker,  11  Wheat.  286  ;  Alexanders  Walter,  8  Gill  239;  Sergent  v. 
Salmond,  27  Me.  539  ;  Parsons  v.  Copeland,  33  Id.  370;  Sheldon  v.White, 
35  Id.  233 ;  Cecil  v.  Cecil,  19  Md.  72,  80 ;  Trammell  v.  Thurmond,  17 
Ark.  203  ;  Whiting  v.  M.  Ins.  Co.,  15  Md.  297  ;  Wanzer  v.  De  Baun,  1  E. 
D.  S.  261 ;  Moss  v.  McCullough,  5  Hill  134  ;  5  Den.  567  ;  7  Barb.  279 , 
Lawrence  v.  Haynes,  5  ,N.  H.  33;  Burrill  v.  West,  2  Id.  191 ;  Todd  v. 
Flournoy,  56  Ala.  100  ;  Middleton  v.  Railroad  Co.,  62  Mo.  579  ;  the  only 
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exception  being,  where  the  suit  in  which  the  judgment  is  rendered,  par- 
takes of  the  nature  of  a  proceeding  in  rem  :  Co.  Litt.  352  a,  352  b.  Hence 
the  failure  of  a  suit  against  a  surety  is  not  a  bar  to  a  subsequent  suit  by 
a  co-surety  to  compel  contribution  :  Hill  v.  Morse,  61  Me.  541.  A  judg- 
ment is  conclusive  upon  the  parties  only  in  the  capacity  in  which  they 
appear  on  the  record  :  Unfried  v.  Heberer,  63  Ind.  67  ;  Wilbouru  v.  Wil- 
bourn,  48  Miss.  44. 

A  recovery  against  a  vendee  in  possession  will  not  bind  or  prejudice  the 
right  of  the  vendor :  Warren  v.  Cochran,  27  N.  H.  339  ;  Cadwallader  v. 
Harris,  76  111.  370.  And  in  Breading  v.  Siegworth,  29  Penu.  St.  396,  and 
Tarns  v.  Bullitt,  11  Id.  308,  the  court  held  that  a  judgment  for  or  against 
the  garnisheeiu  an  attachment  issued  by  one  creditor,  could  not  be  pleaded 
in  bar  of  a  subsequent  attachment  by  another  creditor  of  the  defendant  in 
the  attachment,  because  the  parties  were  different,  and  there  was  no  such 
privity  as  to  bring  the  second  proceeding  within  the  estoppel  of  the  first. 
Hence,  a  garuishee  who  neglects  to  plead,  and  prove  that  the  debt  at- 
tached has  been  assigned  to  a  third  person,  will  be  answerable  both  to  the 
assignee  and  the  attaching  creditor,  and  cannot  obtain  relief  in  equity, 
after  judgment  has  gone  against  him  at  law :  Yarborough  v.  Thompson,  3 
S.  &  M.  291 ;  Danaher  v.  Prentiss,  22  Wis.  311,  318.  A  judgment  in  favor 
of  the  garnishee  is  not  conclusive  upon  the  defendant  in  the  attachment  in 
a  subsequent  suit  to  recover  the  claim  attached  :  Ruff  v.  Ruff,  85  Peun. 
St.  333. 

In  like  manner,  a  judgment  against  one  copartner,  co-contractor,  or  co- 
obligor,  will  not  be  eouclusive  in  a  subsequent  suit  in  which  another  is 
joined,  because  it  would  be  unjust  to  bind  him  by  the  result  of  a  proceed- 
ing where  he  had  no  opportunity  of  cross-examining  the  witnesses  or  mak- 
ing a  defence  :  Chamberlain  v.  Carlisle,  26  N.  H.  540  ;  State  Bank  v.  Rob- 
inson, 8  Eng.  214 ;  McLelland  v.  Ridgeway,  12  Ala.  482  ;  Sturges  v.  Beach, 
1  Conn.  507  ;  Hudson  v.  Robinson,  4  M.  &  S.  482.  It  has  been  said  that 
if  a  false  decision  on  a  jurisdictional  fact  precludes  the  parties,  it  is  not 
conclusive  in  favor  of  the  judge:  Wright  v.  Hazen,  24  Vt.  143.  And  it 
is  well  settled  that  a  man  may  deny  a  matter  whereof  he  has  been  con- 
victed at  the  instance  of  the  king,  in  a  subsequent  suit  by  a  private  indi- 
vidual, founded  upon  the  same  cause:  Petrie  v.  Nuttall,  11  Exch.  569. 
This  was  the  turning  point  in  the  Duchess  of  Kingston's  Case,  when  all 
the  judges  were  of  opinion  that  the  decision  of  a  question  raised  between 
the  Duchess  and  M.  Harvey,  could  not  be  conclusive  between  her  and  the 
crown  :  Barrs  v.  Jackson,  1  Phil.  582,  586.  So  in  Petrie  v  Nuttall,  a  ver- 
dict of  guilty  and  judgment  thereon  in  an  indictment  for  obstructing  a 
public  highway,  was  said  not  to  estop  the  party  convicted  from  suing  a 
third  person  for  using  the  way ;  although  it  seems  to  have  been  conceded 
that  the  conviction  was  prima  facie  evidence  for  the  defendant.  And  there 
can  be  no  doubt  that  a  judicial  sentence  in  rem  will  be  conclusive  on  all 
the  world,  whether  the  proceeding  is  instituted  by  the  Commonwealth  or  an 
individual:  Regina  v.  Hartiugton,  4  E.  &  B.  780. 

In  general,  no  one  can  be  made  a  party  to  a  judicial  proceeding,  without 
a  voluntary  appearance  of  record,  or  a  formal  and  legal  summons  to  appear: 
Martin  v.  Geruandt,  19  Penn.  St.  124.  There  must  be  actual  or  construc- 
tive notice  in  order  for  a  decree  to  bind :  Duuklin  v.  Wilson,  64  Ala.  162. 
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A  party  in  interest  who  intervenes  for  his  own  protection,  may,  however, 
be  as  much  bound  as  if  he  had  been  joined  in  the  action,  and  served  with 
notice  by  the  sheriff.  It  is  not  necessary  that  his  appearance  should  be 
entered  formally  of  record,  it  is  enough  that  he  retains  counsel  who  takes 
part  in  the  trial  and  conducts  the  defence :  Coates  v.  Roberts,  4  Rawle  104; 
McNamee  v.  Moreland,  26  la.  96  ;  Adams  v.  Preston,  22  How.  473  ;  Peter- 
son v.  Lothrop,  34  Penn.  St.  223  ;  Carpenter  v.  Pier,  30  Vt.  81 ;  Jones  v. 
Heller,  4  Biun.  61;  McCreery  v.  Everding,  54  Cal.  168;  Railroad  Co.  v. 
Latham,  63  Me.  177 ;  Wood  v.  Ensell,  63  Mo.  193 ;  Jay  v.  De  Groot,  2 
Hun  205. 

Thus  it  was  held,  in  Chirac  v.  Reinecker,  2  Pet.  617,  and  Chambers  v. 
Lapsley,  7  Penn.  St.  24,  that  although  a  judgment  in  ejectment  against  a 
tenant,  is  not  ordinarily  admissible  in  evidence  as  proof  of  title  in  a  sub- 
sequent suit  against  the  landlord,  it  will  become  so  where  the  defence  is 
really  conducted  by  him,  although  in  the  name  of  the.  tenant:  Doe  v. 
Challis,  17  Q.  B.  166.  In  like  manner,  a  third  person  who  defends  an  at- 
tachment, on  the  ground  that  the  assets  in  the  hands  of  the  garnislu-e 
belong  to  him,  and  not  to  the  defendant,  will  be  precluded  by  a  judgment 
for  the  plaintiff  from  proceeding  against  the  garuishee,  although  the  attor- 
ney whom  he  employs  does  not  enter  a  formal  appearance,  and  confines 
himself  to  cross-examining  the  witnesses  who  are  called  on  the  other  side  : 
Coates  v.  Roberts,  4  Rawle  104.  Similar  decisions  were  made  in  Richard- 
son v.  Watson,  23  Mo.  34;  Tarleton  v.  Johnson,  25  Ala.  300,  and  Peterson 
v.  Lothrop,  34  Penn.  St.  223;  and  these  cases  seem  more  consonant  with 
justice,  than  Samuel  v.  Dinkius,  12  Rich.  172,  where  a  landlord  who  took 
part  in  the  trial  of  an  ejectment  against  the  tenant,  in  which  his  title  was 
set  up  as  a  defence,  was  said  to  be  a  stranger  to  the  record,  who  could  not 
be  estopped  by  the  judgment.  But  in  Chirac  v.  Reinecker,  a  judgment 
obtained  under  these  circumstances  was  held  to  be  prima  facie  against  the 
landlord. 

It  has  been  said  that  a  party  in  interest  that  does  not  intervene  is 
('stopped  in  the  absence  of  excuse  for  not  intervening  :  Tredway  v.  Railroad 
Co.,  39  la.  663 ;  and  that  one  who  is  benefited  by  an  action  of  which  he 
has  notice  is  a  party  :  Conger  v.  Chilcote,  42  la.  18.  One  who  claims  the 
benefit  of  a  judgment  on  the  ground  that  he  defended  the  action  must  have 
made  such  defence  openly  to  the  knowledge  of  the  other  party.  It  is  not 
enough  that,  he  appeared  as  witness  for  the  defendant  and  employed  the 
attorney :  Schroeder  v.  Lahrman,  26  Minn.  87. 

It  is  well  settled,  that  a  defendant  may  call  upon  any  one  whose  liability 
for  the  cause  of  action  is  primary  as  compared  with  his  own,  to  assume 
the  burden  of  the  defence  in  the  first  instance,  and  that  such  a  notice  will 
have  the  same  effect  as  if  it  came  from  the  court :  Littleton  v.  Richardson, 
34  N.  H.  179,  187;  Thrasher  v.  Haiues,  2  Id.  443;  Jackson  v.  Marsh,  5 
Wend.  44 ;  Beers  v.  Pinney,  12  Id.  309.  Hence  where  a  warrantor  inter- 
venes to  defend  and  dies,  the  executors  are  bound  by  the  judgment,  for  the 
record  is  evidence  of  sufficient  notice:  Morgan  v.  Muldoon,  82  Ind.  347. 
Although,  therefore,  a  principal  is  not  bound  as  a  privy  by  the  result  of 
a  suit  brought  for  the  debt,  against  a  guarantor  or  surety  :  Brown  v.  Cha- 
ney,  1  Kelley  410 ;  Douglass  v.  Rowland,  24  Wend.  35 ;  Jackson  v.  Gris- 
wold,  4  Hill  522 ;  Morris  v.  Lucas,  8  Blackf.  9 ;  to  which  he  is  not  made 
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a  party,  and  may,  therefore,  contest  the  validity  of  the  judgment :  French 
t>.  Parish,  14  N.  H.  496  ;  he  may,  notwithstanding,  be  brought  within  the 
reach  of  the  estoppel,  by  a  notice  to  come  in  and  take  part  in  the  defence: 
Duffield  v.  Scott,  3  Term  374  ;  Jones  v.  Williams,  7  M.  <fc  W.  493  ;  Kip 
v.  Brigham,  6  Johns.  158 ;  Kettle  v.  Lipe,  6  Barb.  4b'7  ;  Thomas  v.  Hub- 
bell,  18  Id.  9  ;  Mason  v.  Kellogg,  38  Mich.  132  ;  Mersey  v.  Long,  30  Minn. 
114;  Cummiugs  v.  Harrison,  57  Miss.  275;  Strong  v.  Ins.  Co.,  62  Mo. 
289  ;  Toll  v.  Alvord,  64  Barb.  568  ;  City  of  Rochester  v.  Montgomery,  72 
N.  Y.  65. 

A  similar  rule  applies  as  between  a  vendor  of  real  or  personal  property 
and  the  vendee,  and  the  former  may  be  called  upon  to  assume  the  bur- 
den of  defending  a  suit  in  ejectment  or  trover  against  the  latter,  or  else 
be  barred  from  disputing  the  title  on  which  it  is  brought,  in  a  subsequent 
suit  against  himself  founded  on  an  express  or  implied  warranty  or  cove- 
nant in  the  grant:  Blasdale  v.  Babcock,  1  Johns.  518 ;  Colling  wood  v. 
Irwiu,  3  Watts  311 ;  Kelly  v.  The  Church,  2  Hill  115  ;  Hamilton  v.  Cutts, 
4  Mass.  349  ;  Carpenter  v.  Pier,  30  Vt.  81;  Sisk  v.  Woodruff,  15  111.  15  ; 
Rawle  on  Covenants  for  Title,  3d  ed.,  226  ;  but  a  recovery  in  ejectment 
against  a  vendee  of  land  in  possession  under  an  unexecuted  contract  of 
purchase  does  not  estop  the  vendor  from  bringing  another  ejectment  suit 
though  he  had  notice  of  the  first  suit:  Cadwallader  v.  Harris,  76  111.  370. 
To  make  such  a  notice  effectual,  it  must  be  clear  and  explicit,  and  convey 
precise  information,  that  unless  the  person  to  whom  it  is  addressed  estab- 
lishes the  validity  of  the  title  in  the  first  suit,  he  will  be  estopped  by  the 
judgment :  Paul  v.  Witman,  3  W.  &  S.  410  ;  Morrison  v.  Mullen,  34 
Penn.  St.  12.  But  it  was  held  in  Cummings  v.  Harrison,  57  Miss.  275, 
that  notice  alone  is  sufficient  without  any  demand  to  defend.  The  notice 
need  not  be  in  writing:  Cummings  v.  Harrison;  Hersey  v.  Long,  30  Minn. 
114. 

Heirs  are  confessedly  privies  when,  and  so  far  as  they  claim  under  or 
derive  title  from  the  ancestor :  Wood  v.  Jackson,  8  Wend.  9,  ante ;  and 
an  adjudication  that  a  mother  is  a  slave,  will,  it  has  been  said,  be  conclu- 
sive that  her  children  were  originally  of  the  same  servile  condition  :  Shel- 
ton  v.  Barbour,  2  Wash.  82  ;  at  all  events,  if  they  are  born  subsequently 
to  the  judgment :  Chamberlain  v.  Gaillard,  26  Ala.  504 ;  Bloodgood  v.  Gra- 
sey,  31  Id.  575.  In  like  manner,  a  verdict  and  judgment  against  a  woman 
while  sole,  may  become  binding  subsequently  by  marriage,  on  her  husband, 
as  representing  the  person  and  succeeding  to  the  property  of  his  wife : 
Hawkins  v.  Lambert,  18  B.  Mon.  99,  ante.  So  a  decision  that  a  pauper 
has  a  settlement  in  a  township  or  borough  is  conclusive  as  it  regards  his 
minor  children  ;  Cabot  v.  Washington,  41  Vt.  168. 

Everyone  who  claims  or  justifies  under  a  conveyance  made  or  command 
given  by  another,  will  be  in  privity  with  him,  and  bound  by  an  adjudica- 
tion on  the  interest  granted  or  the  right  on  which  the  authority  depends  : 
Calkins  v.  Allerton,  3  Barb,  171  ;  Beebe  v.  Elliott,  4  Id.  457;  Maltouner 
v.  Dimmick,  Id.  566;  Cook  v.  Parham,  63  Ala.  4^6.  It  has  also  been 
held,  that  a  judgment  against  a  servant  or  agent,  who  defends  a  suit  in 
right  of  his  master  or  principal,  will  be  conclusive  against  a  renewal  of 
the  controversy  by  the  latter :  Heller  v.  Jones,  4  Binn.  61  ;  Bailey  v.  Fos- 
ter, 9  Pick.  139 ;  Case  v.  Reeve,  14  Johns.  79 ;  Castle  v.  Noyes,  4  Kern. 
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329 ;  Peterson  v.  Lothrop,  34  Penn.  St.  223,  228 ;  Kent  v.  Hudson  River 
Railroad,  22  Barb.  278  ;  Farnsworth  v.  Arnold,  3  Sneed  252 ;  Warfield 
v.  Davis,  14  B.  Mon.  40;  McKiuzie  v.  Baltimore,  28  Md.  161,  if  the  course 
of  the  agent  was  so  far  authorized  or  ratified  by  the  principal,  as  to  render 
the  one  virtually  a  party  to  the  proceedings  instituted  by  or  against  the 
other  :  Alexander  v.  Taylor,  4  Den.  302.  A  judgment  for  the  plaintiff  in 
an  action  of  replevin  against  an  agent  for  property  belonging  to  his 
principal,  is,  therefore,  conclusive  on  the  principal  :  McKinzie  v.  Baltimore. 

Where  a  mandamus  had  been  granted  to  compel  the  collection  of  a  tax 
•and  there  was  no  collusion  or  fraud,  this  was  decisive  of  its  validity  in  an 
action  against  tax-payers  :  Lymau  v.  Faris,  54  la.  498.  And  as  estoppels 
are  mutual,  the  principal  may  rely  on  the  estoppel  of  a  judgment  reco- 
vered by  his  agent,  whenever  he  would  have  been  bound  by  it,  had  the 
result  been  adverse  :  Campbell  v.  Phelps,  1  Pick.  62  ;  Castle  v.  Noyes.  In 
like  manner,  a  recovery  in  trover  or  trespass  by  or  against  a  bailee,  may 
be  pleaded  in  bar  to  another  suit  brought  for  the  same  cause  by  the  bailor'; 
while  a  bailee  who  surrenders  the  goods  intrusted  to  his  care  to  a  third 
person  in  good  iaith  and  under  the  belief  that  he  is  the  true  owner,  may 
rely  on  the  unsuccessful  result  of  a  suit  brought  against  the  latter  by  the 
bailor,  as  an  estoppel  in  a  subsequent  proceeding  against  himself:  Bates 
v.  Stan  ton,  1  Duer  79  ;  Burton  v.  Wilkinson,  18  Vt.  186;  ante,  vol.  i. 

The  true  view  of  the  law  would  seem  to  be,  that  as  the  relation  which 
subsists  between  a  principal  and  surety,  or  a  principal  and  guarantor,  does 
not  render  either  of  them  privy  to  a  suit  against  the  other,  a  judgment  against 
the  principal  will  not  be  conclusive  or  even  prima  facie  evidence  in  a  sub- 
sequent proceeding  against  the  surety  :  Douglass  v.  Rowland,  24  Wend. 
35  ;  Jackson  v.  Griswold,  4  Hill  522  ;  Morris  v.  Lucas,  8  Blackf.  9  ;  Coan 
v.  Osgood,  15  Barb.  583 ;  Clark  v.  Montgomery,  23  Id.  464 ;  King 
v.  Norman,  4  C.  B.  884 ;  Tarleton  v.  Johnson,  25  Ala.  .300  ;  Steam- 
boat Farmer  v.  McCraw,  31  Id.  659;  People  v.  Russell,  25  Hun. 
524  ;  ante,  vol.  i.  It  has,  notwithstanding,  been  held  in  some  of 
the  more  recent  decisions,  that  an  engagement  by  one  man  to  be 
responsible  for  another,  creates  such  a  privity  between  them  as  to  render 
a  recovery  against  the  latter  prima  facie  evidence  in  a  suit  brought  on  the 
guarantee  given  by  the  former  :  City  of  Lowell  v.  Parker,  10  Mete.  314  ; 
Masser  v.  Strickland,  17  S.  &  R.  354 ;  McLaughlin  v.  Bank  of  Potomac. 
7  How.  220  ;  Berger  v.  Williams,  4  McLean  577  ;  Jacobs  v.  Hill,  2  Leigh 
393  ;  Bradwell  v.  Spencer,  16  Ga.  578 ;  Stoops  v.  Wittier,  1  Mo.  A  pp.  420. 
A  similar  construction  has  been  put  on  the  bonds  or  recognisances  given 
for  the  faithful  performance  of  the  duties  of  administrators,  trustees,  sher- 
iffs, constables  and  other  persons  filling  offices  of  public  or  private  trust ; 
and  a  judgment  or  decree  against  the  principal  said  to  be  prima  facie  or 
conclusive  evidence  against  the  sureties,  not  because  they  are  privy  to  the 
proceeding  in  which  the  judgment  was  pronounced,  but  because  they  have 
made  themselves  so  in  fact,  by  virtually  agreeing  to  be  bound  by  its  result : 
Ralston  v.  Wood,  15  111.  159  ;  Wiley  v.  Paulk,  6  Conn.  74 ;  Heard  v.  Lodge, 
20  Pick.  53  ;  Heard  v.  Mitchell,  11  Gill  &  J.  383 ;  McCreeliss  v.  Hinkle, 
17  Ala.  459  ;  Commonwealth  v.  Evans,  1  Watts  437  ;  8  Id.  398  ;  Garber 
v.  Commonwealth,  7  Peun.  St.  265  ;  Cousins  v.  Jackson,  49  Ala.  236  ;  Jones 
v.  Ritter,  56  Ala.  270  ;  Hailey  v.  Boyd,  64  Id.  399  ;  Scofield  v.  Churchill, 
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72  N.  Y.  565 ;  Commonwealth  v.  Gracey,  96  Penn.  St.  70 ,  Shepard  v. 
Pebbles,  38  Wis.  373.  But  where  the  personal  representative  of  a  deceased 
administrator  settled  his  accounts  it  was  held  that  the  decree  was  res  inter 
alias  acta  as  to  the  sureties  and  not  binding  upon  them  :  Means  v.  Hicks, 
65  Ala.  241.  A  recovery  in  ejectment  against  a  grantor  will,  in  like  man- 
ner, it  has  been  said,  be  prima  facie  evidence  in  a  subsequent  action  of 
covenant  against  the  grantor,  when  the  latter  has,  by  warranting  the  title, 
placed  himself  in  the  position  of  a  surety  or  guarantor:  Collingwood  v. 
Irwin,  3  Watts  310 ;  Paul  v.  Witman,  3  W.  &  S.  409  ;  Pitkin  v.  Leavitt, 
13  Vt.  379.  The  better  opinion  would,  however,  seem  to  be,  that  although 
the  prior  judgment  may  be  given  in  evidence,  under  these  circumstances, 
to  show  that  the  grantor  was  ousted  by  legal  process,  and  did  not  abandon 
the  premises  of  his  own  accord,  it  cannot  be  used  for  any  other  purpose, 
and  leaves  all  the  other  questions  in  the  cause  at  large :  Sisk  v.  Woodruff, 
15  111.  15  ;  Salle  v.  Light,  4  Ala.  700  ;  Williams  v.  Wetherbee,  2  Aik.  329  ; 
Pitkin  v.  Leavitt,  13  Vt.  384  ;  Graham  v.  Tankersley,  15  Ala.  645 ;  Han- 
son v.  Buckner,  4  Dana  251  ;  Rawle  on  Cov.  for  Title  236,  3d  ed. ;  see 
King  v.  Norman,  4  C.  B.  884,  898.  When,  however,  a  man  agrees  to  be 
bound  by  the  result  of  a  judicial  proceeding  against  a  third  person,  under 
circumstances  which  entitle  the  plaintiff  to  insist  that  the  promise  shall  be 
fulfilled,  he  will  not  be  allowed  to  retract  it  subsequently  :  Brown  v.  Sprague, 
5  Den.  545;  The  Church  v.  Barker,  18  N.  Y.  463;  Pattou  v.  Calwell, 
1  Dall.  419.  A  judgment  against  the  defendant  is  accordingly  conclusive 
on  the  bail,  who  may,  indeed,  go  behind  it  and  show  fraud  or  collusion,  but 
not  that  it  was  rendered  for  more  than  was  due,  in  consequence  of  the 
default  or  negligence  of  the  principal :  Parkhurst  v.  Sumner,  23  Vt.  538. 
The  sureties  in  an  injunction  bond  fall  within  the  same  principle:  The 
Church  v.  Barker,  18  N.  Y.  463  ;  Jordan  v.  Volkeuing,  72  N.  Y.  300,  which 
is  carried  sufficiently  far  in  Pennsylvania  to  embrace  the  official  bonds  of 
sheriffs,  constables,  guardians,  administrators,  and,  as  it  seems,  trustees : 
Massey  v.  Strickland  ;  Commonwealth  v.  Evans;  Garberv.  Commonwealth, 
7  Peuu.  St.  265 ;  but  these  decisions  rest  on  grounds  of  policy  and  con- 
venience, and  are  not  followed  in  New  York :  Coan  v.  Osgood,  15  Barb. 
583  ;  Clark  v.  Montgomery,  23  Id.  464  ;  People  v.  Russell,  25  Hun  524  ; 
see  Masser  v.  Strickland,  17  S.  &  R.  354,  358  ;  Haight  v.  Hayt,  19  N.  Y. 
464  ;  Key  v.  Dent,  14  Md.  86.  In  Giltinau  v.  Strong,  64  Penn.  St.  242, 
the  court  reverted  to  the  doctrine  of  the  common  law,  that  a  judgment 
against  the  principal  debtor  is  res  inter  alios  as  it  regards  the  surety,  and 
therefore  inadmissible  to  charge  the  latter  :  Dorrauce  v.  Commonwealth,  13 
Penn.  St.  160. 

A  judgment  which  does  not  operate  as  an  estoppel,  may,  notwithstanding, 
be  admissible  as  a  link  in  the  chain  of  title,  or  to  establish  that  the  dam- 
ages which  have  been  recovered  against  one  man  are  a  legal  consequence 
of  the  default  of  another :  Gratz  v.  Burr,  4  Wheat.  213  ;  Masser  v.  Strick- 
land, 17  S.  &  R.  354 ;  Haight  v.  Hayt,  19  N.  Y.  464 ;  Key  v.  Dent,  14 
Md.  86  ;  Toll  v.  Alvord,  64  Barb.  568,  ante. 

Although  a  surety  cannot  rely  on  a  judgment  against  himself  as  a  proof 
that  the  principal  is  liable,  he  may  still  read  it  as  evidence  that  he  was 
under  a  legal  obligation  to  pay  the  debt :  Martin  v.  Ellerbe,  70  Ala.  326. 
In  like  manner,  a  judgment  against  a  master  for  the  loss  occasioned  by  the 
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negligence  of  his  servant,  is  evidence  that  the  alleged  default  was  injurious 
to  the  master,  but  not  that  it  was  committed  by  the  servant :  Fletcher  v. 
Jackson,  23  Vt.  581 ;  Bank  of  Oswego  v.  Babcock,  5  Hill  152  ;  McClure 
v.  Whitesides,  2  Cart.  573  ;  Littleton  v.  Richardson,  34  N.  H.  179.  "  The 
misconduct  of  the  servant,"  said  Gibson,  J.,  in  Masser  v.  Strickland,  17  S. 
&  R.  354,  361,  "  which  must  first  of  all  be  proved  by  evidence  aliunde, 
makes  him  answerable  for  all  the  mischief  it  may  occasion.  But  the 
injury  to  the  master  depends  not  on  the  actual  loss  of  the  party,  who  suf- 
fered in  the  first  instance,  but  on  what  the  master  has  in  consequence  been 
compelled  to  pay,  so  that  the  verdict  against  the  master  is  evidence  against 
the  servant  to  fix  the  quantum  of  the  damages.  The  servant  cannot 
object  that  less  might  have  been  recovered,  if  he  had  been  'permitted  to 
attend  and  cross-examine  the  witnesses.  His  misconduct  reduced  the 
master  to  the  necessity  of  defending  himself  in  the  best  way  he  could, 
and  if  a  loss  must  be  borne  by  one,  it  sh'all  be  by  him  whose  act  occasioned 
it."  So  a  recovery  against  a  municipal  corporation  for  a  nuisance  result- 
ing from  a  breach  of  duty  on  the  part  of  an  officer  or  agent,  is  admissible 
to  fix  the  damages  in  an  action  over  against  the  latter,  and  may  be  con- 
clusive, if  he  was  notified  to  come  in  and  take  defence :  City  of  Chicago  v. 
Bobbins,  2  Black.  418, 423  ;  City  of  Rochester  v.  Montgomery,  72  N.  Y.  65. 

The  action  of  ejectment  affords  another  instance  in  which  a  record  may 
serve  to  establish  a  fact,  where  it  would  be  inadmissible  as  proof  of  the 
right  in  dispute ;  and  it  would  seem  well  settled,  that  when  a  recovery  in 
ejectment  has  been  followed  by  actual  entry,  the  judgment  may  be  given 
in  evidence  against  third  persons,  for  the  purpose  of  showing  that  the  pos- 
session taken  under  it  is  rightful,  and  therefore  better  evidence  of  title 
than  can  be  afforded  by  a  mere  naked  possession  :  Jackson  v.  Hills,  8  Cow. 
290;  Jackson  v.  Tuttle ;  Chirac  v.  Reiuicker,  11  Wheat.  289;  2  Pet.  614. 

It  has  been  held  in  Pennsylvania  that  the  estoppel  of  a  recovery  against 
two  or  more  joint  debtors,  is  binding  between  them  as  well  as  in  favor  of 
the  plaintiff,  and  will  preclude  a  denial  of  the  debt  in  a  subsequent  suit  for 
contribution  :  Lloyd  v.  Barr,  11  Penn.  St.  41 ;  although  it  will  still  be 
competent  for  the  defendant  in  such  a  proceeding  to  show  that  he  is  a 
surety,  and  that  the  whole  burden  should  devolve  on  the  principal.  It 
follows  that  a  joint  judgment  against  the  first  and  second  endorser  of  a 
note  will  estop  the  former  from  relying  on  the  want  of  demand  or  notice. 
as  a  reason  for  not  indemnifying  the  latter,  although  he  may  still  allege 
that  he  put  his  name  to  the  instrument  without  consideration,  and  to 
indemnify  the  other  parties:  Lloyd  v.  Barr.  But  a  several  judgment 
against  an  endorser  of  a  promissory  note  is  not  conclusive,  or  even  prima 
facie  evidence,  as  between  him  and  another  endorser,  or  the  maker  of  the 
instrument:  Barker  v.  Cassidy,  16  Barb.  177.  Those  who  have  been  co- 
defendants  in  a  suit  are  not,  in  general,  estopped  inter  se :  McMahan  v. 
Geiger,  73  Mo.  145;  Gardner  v.  Raisbeck,  28  N.  J.  Eq.  71.  Where  A. 
and  B.  were  sued,  and  A.  defended  that  he  was  only  surety,  and  the  court 
ordered  that  the  property  of  B.  be  first  applied,  this  does  not  preclude  B. 
from  litigating  with  A.  the  relation  of  principal  and  surety :  Harvey  v. 
Osborne,  55  Ind.  535.  When  one  surety  in  a  suit  against  a  principal  and 
sureties  has  pleaded  bankruptcy,  and  the  plea  is  allowed,  this  is  no  bar  in 
suit  by  the  other  surety  for  contribution :  Miller  v.  Gillespie,  59  Mo.  220. 
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But  where  an  action  to  quiet  title  was  brought  against  two  defendants,  each 
of  whom  claimed  adversely  in  his  own  right,  and  a  decree  was  made  in 
favor  of  one  defendant,  this  was  conclusive  against  the  other  defendant: 
Devin  v.  City  of  Ottumwa,  53  la.  461. 

It  is  well  settled,  that  a  judgment  on  a  question  of  title  to  land  is  bind- 
ing on  privies  in  estate,  that  is,  on  all  who  claim  by  descent  or  purchase, 
through  or  under  the  person  for  or  against  whom  the  judgment  is  ren- 
dered :  ante;  Wood  v.  Jackson,  3  Wend.  27 ;  8  Id.  9  ;  Adams  v.  Barnes, 
17  Mass.  365 ;  Estep  v.  Hutchman,  14  S.  &  R.  435 ;  Peay  v.  Duncan,  20 
Ark.  85.  The  same  rule  applies  in  the  case  of  chattels,  because  the  title 
of  a  purchaser  of  a  chattel  depends  on  that  of  the  party  from  whom  he 
buys,  and  whatever  will  operate,  either  by  way  of  evidence  or  as  an  estop- 
pel, upon  the  one,  will  be  equally  effectual  against  the  other :  Marsh  v. 
Pier,  4  Rawle  273 ;  Bain  v.  Lyle,  68  Penn.  St.  64 ;  McCravey  v.  Remson, 
19  Ala.  430;  Farmers'  Bank  v.  McKee,  2  Penn.  St.  318;  Boynton  v. 
Willard,  10  Pick.  166;  Cunningham  v.  Harris,  5  Cal.  81  ;  Thompson  v. 
Odum,  31  Ala.  108 ;  Morgan  v.  Barker,  26  Vt.  602 ;  Cammell  v.  Sewell,  3 
H.  &  N.  617.  Thus,  in  Mitchell  v.  Pease,  7  Gush.  350,  the  defendant,  who 
claimed  under  a  donatio  causa  mortis,  was  held  to  be  within  the  estoppel 
of  a  judgment  recovered  by  a  creditor  of  the  donor  against  the  adminis- 
trator, and  precluded  from  showing  that  it  was  fraudulent  and  collusive,  or 
that  the  debt  for  which  it  was  rendered  did  not  exist.  In  like  manner  the 
failure  of  an  action  for  the  proceeds  of  goods  which  have  been  sold  by  the 
defendant,  will  preclude  the  plaintiff  from  maintaining  trover  or  replevin 
against  the  purchaser  :  Marsh  v.  Pier. 

Under  ordinary  circumstances,  no  one  who  is  not  a  party  to  a  judgment 
can  be  bound  as  a  privy,  unless  his  title  originates  subsequently  to  the 
period  at  whicn  the  judgment  was  pronounced  :  Campbell  v.  Hall,  16  N. 
Y.  575 ;  Doe  v.  Earl  of  Derby,  1  A.  &  E.  783  ;  and  a  vendee  or  assignee 
will  not  be  estopped  by  a  recovery  against  the  vendor  or  assignor  sub- 
sequently to  the  sale  or  assignment.  And  in  Chamberlain  v.  Gaillard, 
26  Ala.  504,  the  court  held,  overruling  Shelton  v.  Barbour,  2  Wash.  64, 
that  an  adjudication  that  a  woman  is  a  slave,  will  not  be  conclusive  on 
children  born  before  the  judgment.  This  rule  meets  with  an  exception  in 
the  case  of  proceedings  in  rem  which  conclude  all  the  world,  and  are  con- 
sequently binding  on  assignees,  without  regard  to  the  time  of  the  assign- 
ment :  Parker  v.  Danforth,  16  Mass.  299  ;  Peck  v.  Baruum,  24  Vt.  75. 
Courts  of  equity,  moreover,  hold  that  every  one  who  acquires  title  to  real 
estate  from  the  defendant,  during  the  pendency  of  a  bill  brought  to  enforce 
a  trust  or  establish  a  right  which  is  set  forth  distinctly  on  the  face  of  the 
pleadings,  will  be  affected  with  notice,  and  compelled  to  abide  by  the  decree 
rendered  against  the  vendor  :  2  Lead.  Cas.  Eq.  171.  A  similar,  though 
more  restricted  rule  obtains  in  actions  of  ejectment,  and  a  judgment  for  the 
plaintiff  will  be  conclusive  evidence  of  his  right  to  the  mesne  profits,  not 
only  as  it  regards  the  defendant  but  against  third  persons  who  come  into 
possession  under  him  after  suit  brought,  although  the  estoppel  is  limited  to 
the  profits  of  the  laud,  and  does  not  embrace  or  bind  the  title  :  Jackson  v. 
Stone,  13  Johns.  447  ,  Jeffries  v.  Zane,  1  Miles  287. 

The  operation  of  a  judgment  as  a  merger,  may  sometimes  extend  farther 
than  that  which  it  has  as  an  estoppel,  and  be  conclusive  on  all  the  world 
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by  extinguishing  or  absorbing  the  original  demand  or  cause  of  action  in 
the  new  obligation  created  by  the  judgment.  Hence,  when  suit  is  brought 
against  two  or  more  of  the  makers  or  obligors  of  a  joint  or  joint  and  sev- 
eral note  or  bond,  without  including  all,  the  rest  will  be  discharged,  because 
the  obligation  of  the  instrument  is  sunk  in  the  judgment,  which  only  binds 
those  against  whom  it  is  rendered  :  Bank  of  Columbus  v.  Hart,  5  Ohio  St. 
34;  Pierce  v.  Kearney,  5  Hill  82;  Olmstead  v.  Webster,  4  Seld.  413; 
Candee  v.  Clark,  2  Mich.  255  ;  Wooters  v.  Smith,  56  Tex.  198  ;  Bowen  v. 
Hastings,  47  Wis.  232 ;  Lauer  v.  Bardow,  48  Id.  638,  ante,  vol.  i. 

But  as  this  rule  concerns  the  right  rather  than  the  remedy,  a  judgment 
rendered  in  a  State  where  it  has  been  abrogated  by  statute,  will  not  pre- 
clude a  suit  in  another,  where  it  still  prevails:  Suydarn  v.  Barber,  18  N. 
Y.  468  ;  Bouesteel  v.  Todd,  9  Mich.  371 ;  Oakley  v.  Aspinwall,  4  Corns. 
514  ;  2  Am.  Lead.  Cas.  618,  5th  ed.  It  has  been  said  that  bringing  suit 
against  one  who  has  received  an  entire  sum  under  a  constructive  trust  and 
divided  with  the  others,  should  preclude  separate  suits  against  the  rest  if 
the  complainant  had  full  knowledge  of  their  interests  when  he  elected  to 
sue  the  particular  defendant :  German  American  Seminary  v.  Kiefer,  43 
Mich.  105.  But  a  judgment  against  one  co-trespasser  will  not  bar  an 
action  against  another  for  the  same  asportation  or  conversion  of  the  same 
property:  United  Soc.  of  Shakers  v.  Underwood,  11  Bush  265. 

A  verdict  cannot  ordinarily  operate  as  an  estoppel,  or  even  be  given  in 
evidence,  until  it  has  received  the  sanction  of  the  court  and  passed  into 
judgment :  Ridgely  v.  Spenser,  2  Binn.  70 ;  Estate  of  Holbert,  57  Cal. 
256  ;  only  final  adjudications  create  estoppels  :  Auld  v.  Smith,  23  Kas.  65  ; 
Beeson  i1.  Shively,  28  Id.  574 ;  and  the  estoppel  of  the  judgment  will,  of 
course,  be  set  at  large  by  the  award  of  a  new  trial :  Delaunay  v.  Burnett, 
4  Gillm.  454 ;  or.  a  reversal  in  error,  although  this  cannot  be  proved  by 
parol  testimony,  or  without  the  production  of  the  record  :  Wood  v.  Jack- 
son, 8  Wend.  9.  In  like  manner,  a  verdict  on  an  issue  framed  in  chancery 
for  the  information  and  convenience  of  the  court,  will  not  be  conclusive 
between  the  parties,  unless  a  decree  is  made  in  accordance  with  the  verdict  : 
Saylor  v.  Hicks,  36  Penn.  St.  392.  When,  however,  the  parties  agree,  ex- 
pressly or  by  implication,  that  a  verdict  shall  be  final  and  conclusive  as 
between  them,  without  the  entry  of  judgment,  it  will  operate  as  an  estoppel, 
on  proof  of  the  understanding  or  agreement :  Shaeffer  v.  Kreitzer,  6  Biun. 
432  ;  Estep  v.  Hutchinan,  14  S.  &  R.  435.  And  the  mere  removal  of  the 
record,  by  a  writ  of  error  for  review  in  a  superior  court,  will  in  no  way 
weaken  or  impair  the  conclusive  effect  of  the  judgment  as  an  estoppel, 
although  it  may,  in  some  cases,  operate  as  a  supersedeas  of  the  right  to  en- 
force it  by  execution  :  2  Am.  Lead.  Cas.  652,  5th  ed. 

Allegations  or  averments  made  in  pleading  are  not,  ordinarily,  binding 
of  themselves,  and  aside  from  the  conclusive  effect  that  may  be  imparted 
to  them  by  the  judgment,  and  a  declaration  or  bill  filed  in  one  suit,  can- 
not, ordinarily,  be  read  in  evidence  against  the  plaintiff  in  another :  Boileau 
y.  Rutlin,  2  Exch.  665  ;  Savage  v.  Dowd,  54  Miss.  728 ;  Crofton  v.  Board 
of  Education  of  Cincinnati,  26  Ohio  St.  571 ;  Turner  v.  Phelps,  46  Tex. 
252.  But  the  case  is  obviously  different  where  one  party  admits  the  alle- 
gations of  the  other  by  pleading  in  confession  and  avoidance,  or  controvert- 
ing one  of  several  averments,  and  thus  impliedly  acknowledging  the  justice 
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of  the  rest,  and  an  estoppel  will  arise,  under  these  circumstances,  notwith- 
standing a  protestation  that  the  matters  which  are  not  denied  are,  equally 
unfounded  with  those  which  are,  unless  the  traverse  is  sustained  by  the 
verdict:  King  v.  Norman,  4  C.  B.  884,  895;  Boileau  v.  Rutlin,  2  Exch. 
665,  681  ;  Stephen  on  Pleading,  256;  Bingham  v.  Stanley,  2  Q.  B.  117; 
Hardy  v.  Williams,  11  Ire.  499 ;  Chitty  v.  Dendy,  3  A.  &  E.  319;  Rich- 
ards v.  Allen,  1  Bibb  189 ;  Gould  v.  Ray,  13  Wend.  639,  ante,  vol.  i., 
Coke  Litt.  124  b,  126  a;  2  Wins.  Saund.  103  a,  note  1 ;  because  it  will  be 
presumed  that  the  pleader  submitted  the  strongest  point  of  his  case  to  the 
jury,  and  would  have  been  equally  unsuccessful  if  he  had  taken  issue  on 
the  others.  If  a  different  view  was  taken  on  this  head,  in  Carter  v.  James, 
13  M.  &  W.  146,  it  can  hardly  be  regarded  as  law :  ante ;  see  Hutt  v. 
Morrell,  3  Exch.  240 ;  Murray  v.  Stevens,  4  Strob.  352.  A  verdict  and 
judgment,  on  a  plea  of  non-assumpsit  in  replevin,  will  accordingly  be  as 
conclusive  in  favor  of  the  plaintiff,  in  another  action  for  the  same  goods, 
as  if  the  right  of  property  alleged  in  the  declaration  had  been  put  at  issue, 
and  found  in  his  favor,  instead  of  being  impliedly  admitted :  Wells  v. 
McClenning,  23  111.  409. 

It  results  from  this  doctrine  that  a  judgment  on  a  demurrer  may  be 
conclusive  in  a  subsequent  proceeding  which  although  for  a  different  cause 
of  action  is  founded  upon  or  grows  out  of  the  same  transaction :  Bouchard 
v.  Dias,  3  Den.  238  ;  Nispel  v.  Laparle,  74  111.  306  ;  Aurora  City  ».  West, 
7  Wall.  88.  The  case  last  named  was  as  follows :  A  suit  was  brought  on 
the-  coupons  attached  to  the  bonds  of  a  municipal  corporation.  The  decla- 
ration averred  that  the  bonds  were  issued  for  a  valuable  consideration 
and  that  the  plaintiff  had  given  value  for  them  in  the  ordinary  course  of 
business. 

The  defendants  demurred  and  judgment  was  rendered  for  the  plaintiff. 
He  then  brought  an  action  on  another  set  of  coupons  attached  to  the  same 
bonds,  and  it  was  held  that  the  defendants  could  not  deny  that  he  was  a 
purchaser  for  value.  This  rests  on  the  well  settled  principle  that  a  demur- 
rer is  an  implied  admission  of  the  facts  set  forth  in  the  declaration.  It 
may  also  be  referred  to  the  obvious  ground  that  a  judgment  for  interest 
establishes  the  obligation  of  the  debt,  and  consequently  that  the  defendant 
is  liable  for  the  subsequently  accruing  interest.  It  is  not  therefore  an 
authority  for  the  position  that  a  recovery  on  a  note  or  bond,  will  preclude 
a  denial  of  the  validity  of  a  written  instrument  given  in  the  course  of  the 
same  or  a  distinct  transaction  on  grounds  that  were  not  taken  in  the  first 
proceeding.  A  judgment  for  the  plaintiff  is  conclusive  of  his  right  to  the 
amount  for  which  the  judgment  is  pronounced,  and  also  of  the  issues  of 
fact  or  law,  which  arise  and  are  determined  during  the  progress  of  the 
cause,  ante;  but  the  estoppel  will  not  extend  to  matters  which  are  not 
alleged  on  one  side  or  denied  on  the  other,  merely  because  they  might  have 
been  pleaded  and  would  have  constituted  a  good  defence. 

If  admissions  made  in  pleading  are  conclusive  in  another  action  they 
are  not  necessarily  an  estoppel  or  even  prima  facie  evidence  in  the  exist- 
ing suit:  Bennion  v.  Davison,  3  M.  &  W.  179  ;  Fraser  v.  Welch,  8  Id. 
635.  Each  plea  stands  by  itself  and  must  be  tested  by  what  it  contains. 
If  this  is  insufficient,  a  collateral  pleading  cannot  be  called  in  aid,  nor 
will  a  demurrer  to  one  plea  render  its  allegations  evidence  in  an  issue 
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joined  on  a  traverse  of  another :  Montgomery  v.  Richardson,  5  C.  &  P. 
247  ;  Pease  v.  Phelps,  10  Conn.  62.  So  where  non  estfactum  is  replied  to 
a  plea  of  release  in  an  action  of  assurapsit,  the  plaintiff  cannot  read  the 
declaration  in  evidence,  and  must  call  witnesses  to  prove  the  nature  ana 
extent  of  the  injury  occasioned  by  the  breach.  The  principle  is  the  same 
when  judgment  is  rendered  in  his  favor  on  a  demurrer  and  an  inquest  sum- 
moned to  assess  the  damages :  Havens  v.  Hartford  and  New  Haven  Rail- 
road Co.,  28  Conn.  69.  Such  a  judgment  establishes  the  cause  of  action 
alleged  in  the  declaration  ;  as  that  the  defendant  undertook  to  carry  the 
plaintiff  and  did  not,  or  promised  to  deliver  goods  and  failed,  but  not  the 
Joss  arising  from  the  breach.  It  will  make  no  difference  that  the  value  of 
the  goods  or  the  specific  injury  inflicted  on  the  plaintiff  is  set  forth  in  the 
•declaration,  because  a  demurrer  admits  nothing  which  is  not  so  far  mate- 
irial  that  if  it  were  stricken  out  the  suit  must  fail ;  or  to  state  the  rule 
.•somewhat  differently,  the  implied  admission  extends  only  to  those  matters 
•of  wJbich  it  can  be  predicated  that  if  they  were  put  at  issue  and-disproved 
Ihe  defendant  would  be  entitled  to  judgment :  Havens  v.  Hartford  and 
INew  Haven  Railroad  Co.  In  like  manner  a  judgment  by  default  in  an 
action  for  an  assault  and  battery  establishes  that  the  defendant  was  guilty 
of  the  assault,  but  not  that  it  was  committed  on  the  day  or  in  the  man- 
ner which  the  declaration  specifies.  It  is  conclusive  of  the  battery,  tut 
not  that  it  was  such  a  battery  as  the  plaintiff  has  alleged.  And  hence,  ir 
order  to  fix  the  damages,  he  must  not  only  show  that  he  was  beaten,  and 
the  severity  of  the  injury,  but  that  it  was  inflicted  by  the  defendant . 
Bates  v.  Loomis,  5  Wend.  134 ;  see  Hyde  v.  Moffatt,  16  Vt.  276 ;  Webb  v. 
Webb,  Id.  636. 

Estoppels  in  Rem. 

The  rule  that  estoppels  are  only  binding  on  parties  and  privies,  meets 
•with  an  exception  in  the  case  of  estoppels  in  rem,  where  the  law  acts 
.directly  on  the  thing,  and  renders  it  that  which  the  judgment  declares  it 
to  be,  ante;  Lord  v.  Chadbourne,  42  Me.  429 ;  Cammell  v.  Sewell,  3  H.  & 
N.  617,  5  Id.  728  ;  Railroad  v.  Hemphill,  35  Miss.  17.  Thus,  a  judgment 
in  a  court  of  admiralty,  or  prize  court,  condemning  a  vessel  as  enemy's  pro- 
perty, or  for  a  violation  of  international  law,  is  final  and  conclusive  in  all 
other  courts,  and  a  sale  made  in  pursuance  of  the  judgment  will  vest  an 
indefeasible  right  in  the  purchaser  against  all  the  world,  although  the  per- 
sons who  were  in  possession  of  the  vessel  and  whose  default  gave  occasion 
for  the  forfeiture,  had  no  title  and  acted  without  the  knowledge  or  consent 
of  the  owner  :  Roser.  Himeley,  4  Cr.  291 ;  Croudson  v.  Leonard,  Id.  434  ; 
Bradstreet  v.  Neptune  Ins.  Co.,  3  Sumu.  600  ;  Penhallow  v.  Doaue,  3  Dall. 
•~>4.  The  same  result  will  follow  from  a  decree  by  any  competent  tribunal, 
that  property  has  been  forfeited  for  a  breach  of  municipal  law  or  local 
regulation,  and  decreeing  a  sale  as  the  means  of  carrying  the  forfeiture 
into  effect:  Hudson  v.  Guestier,  4  Cr.  295;  Williams  v.  Armroyd,  7  Id. 
426  ;  Hoyt  v.  Gelston,  13  Johns.  141;  Gelston  v.  Hoyt,  3  Wheat.  246; 
.Bradstreet  v.  Neptune  Ins.  Co.,  3  Sumn.  600;  Certain  Logs  of  Mahogany, 
2  Id.  589 ;  Megee  v.  Beirne,  39  Penn.  St.  50,  64  ;  or  from  a  libel  filed  for 
repairs,  or  supplies  furnished  to  a  vessel,  whether  the  proceedings  take 
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place  in  the  admiralty  or  under  some  special  enactment  in  a  court  of  law  : 
Imrie  v.  Castrique,  8  C.  B.  N.  S.  1,  405  ;  Thompson  v.  Steamboat  Morton, 

2  Ohio  St.  26 ;  The  Robert  Fulton,  1   Paine  620.     The  decision  of  a  court 
that  a  foreign  vessel,  stranded  within  its  jurisdiction,  shall  be  sold  by  the 
master  on  the  ground  of  necessity,  may  consequently  be  binding  on  all  the 
world,  and  preclude  the  right  to  question  the  validity  of  the  sale  in  another 
country,  where  the  vessel  is  carried  after  being  got  off  and  repaired :  Cam- 
mell  v.  Sewell,  3  H.  &  N.  617. 

In  like  manner,  the  adjudication  by  a  competent  tribunal  of  a  question 
of  descent  or  pedigree :  Ennis  v.  Smith,  14  How.  400  ;  the  decision  of  a 
court  of  probate  upon  the  validity  of  a  will :  Dublin  v.  Chadburn,  16  Mass. 
433  ;  Laughton  v.  Atkins,  1  Pick.  535 ;  Hodges  v.  Baucharn,  8  Yerg.  186 ; 
Vanderpoel  v.  Van  Valkenburg,  2  Seld.  190;  Holliday  v.  Ward,  19 
Penn.  St.  485;  Lovett  v.  Mathews,  24  Id.  338;  Shinn  v.  Holmes,  25  Id. 
142;  Shermer's  Appeal,  44  Id.  396;  Schultz  v.  Schultz,  10  Gratt.  358  ; 
Box  v.  Lawrence,  14  Tex.  545 ;  Peters  v.  Warren  Ins.  Co.,  3  Sumn.  389 ; 
Herbert  v.  Hanrick,  16  Ala.  581  ;  Wills  v.  Spraggins,  3  Gratt.  555;  Jud- 
sou  v.  Lake,  3  Day  318  ;  Dickinson  v.  Hayes,  31  Conn.  417  ;  the  settlement 
of  the  accounts  of  an  administrator  or  executor :  Tebbetts  v.  Tilton,  24 
N.  H.  120  ;  Bryant  v.  Allen,  6  Id.  116 ;  Clark  v.  Callaghan,  2  Watts  259 ; 
or  an  order  discharging  the  person  or  estate  of  a  bankrupt  from  the  obli- 
gation of  his  debts:  Livermore  v.  Swasey,  7  Mass.  213  ;  In  re  Bellows,  3 
Story  428  ;  Very  v.  McHenry,  29  Me.  206  ;  Benedict  v.  Smith,  48  Mich. 
592,  will  preclude  third  persons  from  disputing  the  point  thus  decreed, 
whether  they  were  or  were  not  parties  to  the  proceeding. 

The  same  rule  applies  to  a  decision  or  decree,  with  regard  to  the  legal 
standing  or  authority  of  an  individual :  Co.  Litt.  352  b  ;  because,  like  the 
grant  of  a  commission  or  title,  they  render  the  person  to  whom  they  relate 
what  they  pronounce  him  to  be.  Hence,  the  grant  of  letters  testamentary, 
or  of  administration :  Lawrence  v.  Englesby,  24  Vt.  42  ;  Steen  v.  Bennett, 
Id.  303  ;  Ragland  v.  Green,  14  S.  &  M.  194  ;  the  appointment  of  a  guar- 
dian :  Farrar  v.  Olmstead,  24  Vt.  123 ;  the  naturalization  of  an  alien : 
McCarthy  v.  Marsh,  1  Seld.  263 ;  State  v.  Penny,  5  Eng.  621  ;  or  an  ad- 
judication on  the  settlement  of  a  pauper:  Regiiia  v.  Hartington,  4  E.  & 
B.  780,  792 ;  Regina  v.  Wye,  7  A.  &  E.  761 ;  cannot  be  set  aside  or  im- 
peached collaterally,  either  by  the  parties  or  third  persons,  except  on  the 
ground  of  the  want  of  jurisdiction,  or  perhaps  of  fraud. 

Proceedings  commenced  or  prosecuted  by  the  attachment  of  specific 
assets  are  also,  in  some  respects,  proceedings  in  rem,  and  the  payment  or 
surrender  of  the  debt  or  goods,  in  obedience  to  the  order  of  the  court  which 
issued  the  process,  will  protect  the  garuishee,  not  only  as  it  regards  the 
defendant,  who  is  a  party  to  the  suit  by  a  fiction  of  law  if  not  in  fact,  but 
against  third  persons  claiming  under  him  as  assignees  :  McDaniel  v.  Hughes, 

3  East  367  ;   WesLoby  v.  Day,   2  E.  &  B.  605 ;  Anderson  v.  Young,   21 
Penn.  St.  443  ;  Somerville  v.  Brown,  5  Gill  399  ;  Glauton  v.  Griggs,  5  Ga. 
424;  Mills  v.  Stewart,  12  Ala.  90;  Holmes  v.  Remsen,  20  Johns.  229;  4 
Johns.  Ch.  468;  Perkins  v.  Parker,!  Mass.   117;  Wood   v.  Partridge,  11 
Id.  488  ;  Hull  v.  Blake,  13  Id.  158 ;  unless  their  title  was  not  only  prior 
to   the   attachment,  but   communicated   in  due  season   to  the  garnishee : 
Mills  v.  Stewart.     And  it  has  been   said   that  whether  an   assignment  in 
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bankruptcy  or  insolvency  or  for  the  payment  of  debts,  executed  in  a  for* 
eign  country,  will  be  an  answer  to  a  subsequent  attachment  here,  is  a 
question  of  comity,  rather  than  of  strict  law  ;  every  government  being  en- 
titled, under  these  circumstances,  to  give  a  preference  to  the  claims  of  its 
own  citizens,  instead  of  sending  them  to  seek  a  doubtful  relief  abroad  : 
Holmes  v.  Remsen  ;  Wood  v.  Partridge. 

Properly  speaking,  however,  proceedings  by  attachment  are  not  proceed- 
ings in  rem,  but  against  the  interest  of  the  defendant  and  those  claiming 
under  him,  in  the  thing  attached :  Megee  v.  Beirne,  39  Penn.  St.  50,  63. 
The  sheriff,  consequently,  cannot  rely  on  an  attachment  against  one  man 
as  a  justification  for  seizing  the  goods  of  another,  even  when  the  proceed- 
ings in  the  attachment  result  in  a  judgment  in  favor  of  the  attaching 
creditor,  and  an  order  that  the  goods  shall  be  sold  as  perishable,  which 
may  be  a  sufficient  warrant  for  the  sale,  but  will  not  relate  back  to  or 
excuse  the  original  seizure :  Megee  v.  Beirne.  "  The  effect  of  a  judgment 
in  attachment,  against  the  defendant  or  garuishee,"  said  Woodward,  J.,  in 
Megee  v.  Beirne,  "  is  limited  to  such  property  as  belongs  to  the  defendant. 
The  judgment  concludes  parties  and  privies,  but  not  strangers.  It  does 
not  authorize  the  plaintiff  to  seize  a  third  party's  property  for  the  defend- 
ant's debt."  That  an  attachment  issued  by  one  creditor  has  resulted 
adversely  to  him,  and  in  favor  of  the  garnishee,  consequently  will  not 
preclude  another  creditor  from  attaching  the  same  debt,  because  the 
estoppel  of  the  first  proceedings  is  confined  to  the  parties,  and  does  not 
extend  to  third  persons:  Breading  v.  Siegworth,  29  Penu.  St.  396 ;  nor 
will  a  judgment  rendered  on  the  attachment  of  a  debt  or  fund,  or  of  spe- 
cific assets  of  any  other  description,  preclude  third  persons  from  asserting 
a  paramount  or  adverse  right  to  the  property  attached,  or  growing  out  of 
its  negotiation,  when  it  is  a  negotiable  security :  Barber  v.  Bank,  9  Conn. 
407  ;  Myers  v.  Beeman,  9  Ired.  116  ;  Ormoud  v.  Move,  11  Id.  564  ;  Kieffer 
v.  Ehler,  18  Peun.  St.  388  ;  Stone  v.  Elliott,  11  Ohio  St.  252 ;  Megee  v. 
Beirne,  39  Peun.  St.  50 ;  Wilson  v.  Bank,  45  Id.  488  ;  Flanagan  v.  Me- 
chanics' Bank,  54  Id.  398.  It  is  equally  well  settled,  that  an  attachment 
will  not  be  a  protection  against  an  equitable  assignee,  who  claims  under 
the  defendant,  if  the  garnishee  knew  of  the  assignment  and  failed  to  plead 
or  give  it  in  evidence  against  the  attaching  creditor :  Westoby  v.  Day,  2 
E.  &  B.  605;  Campbell  v.  Sneed,  4  Eug.  118;  Seward  v.  Heflin,  20  Vt. 
144;  Andrews  v.  Herring,  5  Mass.  210;  Lawrence  v.  Lane,  4  Gilm.  354; 
Cooper  v,  McClun,  16  111.  435 ;  Yarborough  v.  Thompson,  3  S.  &  M.  291 ; 
Donaher  v.  Prentiss,  22  Wis.  311, 318  ;  nor  unless  he  gave  the  assignee  due 
notice,  and  an  opportunity  to  come  in  and  take  defence  in  person :  Cooper  v. 
McClun ;  and  it  will  be  too  late  to  file  a  bill  for  an  interpleader  after  judg- 
ment has  been  given  at  law  :  Yarborough  v.  Thompson  ;  Donahue  v.  Prentiss. 

It  follows  from  what  has  been  said,  that  a  negotiable  instrument  cannot 
properly  be  made  the  subject  of  an  attachment  while  still  running  and 
before  it  has  reached  maturity,  without  the  risk  of  making  the  garuishee 
answerable  twice  over  for  the  same  debt :  Stone  v.  Elliott ;  Kieffer  v.  Ehler, 
18  Penn.  St.  388 ;  Flanagan  v.  Mechanics'  Bank.  For  although  privies 
are  bound  by  the  result  of  a  judicial  proceeding  between  the  parties  under 
whom  they  claim,  and  the  assignee  of  an  overdue  not-e  or  chose  in  action 
is  in  privity  with  the  assignor,  and  can  assert  no  right  that  has  been  barred 
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by  a  judgment  against  him:  Anderson  v.  Young,  21  Penn.  St.  444,  448; 
yet  the  endorsement  of  a  note  before  it  is  due,  for  value,  and  without 
notice,  does  not  fall  within  this  principle,  and  confers  a  title  free  from 
intervening  equities,  and  relating  back  to  the  inception  of  the  instrument. 
The  doctrine  of  lis  pendens  does  not  apply  to  a  proceeding  which,  like  an 
attachment,  is  too  general  to  indicate  the  property  involved,  and  construc- 
tive notice  cannot  supply  the  place  of  actual,  in  the  case  of  instruments 
intended  to  pass  freely  from  hand  to  hand :  Kieffer  v.  Ehler,  18  Penn.  St. 
388,  391  ;  Winston  v.  Westfeldt,  22  Ala.  760.  A  different  view  was  taken 
in  Somerville  v.  Brown,  5  Gill.  399,  and  the  payment  of  a  note  by  the 
maker,  under  the  compulsion  of  an  attachment  issued  by  a  creditor  of  the 
payee,  held  to  be  a  good  defence  against  a  subsequent  endorsee,  on  the 
ground  that  the  defendant  could  not  justly  be  made  answerable  for  money 
which  he  had  already  been  compelled  to  pay  to  a  third  person.  This 
decision  is,  however,  at  variance  with  principle,  and  would  hardly  be  fol- 
lowed as  an  authority  elsewhere.  Payment  by  compulsion  of  law,  may  be 
a  good  defence  against  the  creditor  when  the  compulsion  is  rightful,  and 
the  payment  strictly  within  the  order  made  by  the  court :  Holmes  v.  Rein- 
sen  ;  Wood  v.  Partridge ;  but  a  decree  assuming  to  reach  beyond  the 
parties,  and  preclude  persons  who  have  not  been  summoned,  or  had  an 
opportunity  to  be  heard  in  their  own  defence,  is  contrary  to  right,  and  will 
fail  for  want  of  jurisdiction  ;  ante,  vol.  i.  "  It  has  always,"  said  Lowrie, 
J.,  in  Kieffer  v.  Ehler,  "  been  held  that  an  attachment  is  unavailable 
against  a  bona  fide  holder  for  value  of  negotiable  paper,  who  obtains  it 
after  attachment,  before  maturity,  and  without  notice :  Ludlow  v.  Bingham, 
4  Ball.  47;  Maine  Insurance  Co.  Weeks,  7  Mass.  439;  Enos  v.  Tuttle,  3 
Conn.  27;  Huffv.  Mills,  7  Yerg.43;  Hinsdill  v.  Safford,  11  Vt.  309;  Little 
v.  Hale,  Id.  482 ;  Eunson  v.  Healy,  2  Mass.  32 ;  Grant  v.  Shaw,  16  Id. 
344 ;  Cushmau  v.  Haynes,  20  Pick.  132."  But  the  court,  at  the  same 
time,  expressed  an  opinion  which  has  since  been  followed  in  practice,  that 
under  the  local  law  of  Pennsylvania,  a  note  or  bill  might  be  attached  by 
a  judgment  creditor  of  the  payee,  and  the  garuishee  protected  by  requiring 
the  instrument  to  be  surrendered,  and  impounding  it  to  await  the  result  of 
the  proceeding :  Flanagan  v.  Mechanics'  Bank. 

It  has  been  said  that  a  judgment  in  attachment  is  not  necessarily  con- 
clusive as  between  the  parties,  or  a  bar  to  a  subsequent  suit  by  the  defend- 
ant against  the  garnishee,  unless  accompanied  or  followed  by  the  payment 
or  surrender  of  the  debt  or  property  attached,  when  the  proceedings  will 
acquire  the  validity  belonging  to  acts  done  under  the  compulsion  of  legal 
process,  and  which  they  might  not  possess  if  regarded  merely  in  the  light 
of  an  adjudication  :  Sergeant  on  Attachment  154  ;  Myers  v.  Urich,  1 
Binn.  25;  Bachelder  v.  Merriman,  34  Me.  69  ;  Phleger  v.  Evans,  5'Harr. 
118.  If,  however,  as  the  better  opinion  would  seem  to  be,  an  attachment 
partakes  of  the  nature  of  a  proceeding  in  rem,  and  without  binding  the 
thing,  binds  the  interest  of  the  defendant,  the  judgment  will  be  conclusive 
on  all  who  claim  under  him  subsequently  to  the  service  of  the  writ,  and 
may  be  pleaded  as  a  justification  for  a  payment  made  by  the  garnishee 
without  waiting  for  an  award  of  execution  :  Anderson  v.  Young,  21 
Penn.  St.  443  ;  Miles  v.  Stewart,  12  Ala.  90  ;  Embree  v.  Hanna,  5  Johns.  101. 

The  distinction  between  proceedings  by  attachment  and  proceedings  in 
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rem,  properly  so  called  is,  that  while  the  latter  operate  directly  on  the 
thing  to  fix  its  status,  and  may,  in  this  way,  be  conclusive  on  all  the  world  ; 
the  subject-matter  of  the  former  is  the  title  of  the  parties  as  between  them- 
selves, although  the  thing  may  be  sold  or  delivered  over  as  a  means  of 
executing  the  judgment:  Childs  v.  Digby,  24  Penn.  St.  23;  Megee  v. 
Beirne,  39  Id.  50,  62;  Sifford  v.  Beaty,  12  Ohio  St.  189,  196.  The  same 
remark  applies  to  proceedings  in  replevin,  where  the  authority  to 
seize  specific  goods  is  given  solely  with  a  view  to  the  determination  of  the 
right  of  property  as  between  the  plaintiff  and  defendant,  and  the  judg- 
ment will  not  preclude  the  subsequent  assertion  of  a  distinct  and  adverse 
title  by  a  third  person :  Spencer  v.  McGowen,  13  Wend.  256  ;  Shipman  v. 
Clark,  4  Den.  446 ;  Stimpson  v.  Reynolds,  14  Barb.  506 ;  Foster  v.  Petti- 
bone,  20  Id.  350  ;  Certain  Logs  of  Mahogany,  2  Sumn.  589.  There  is 
consequently  no  necessary  conflict  or  inconsistency  between  successive  writs 
of  replevin,  or  attachment  by  different  persons  for  the  same  property  : 
Safford  v.  Beatty  ;  and  replevin  may,  it  has  been  said,  be  maintained  by 
one  man  for  the  recovery  of  chattels  that  have  been  seised  under  an  attach- 
ment issued  against  another,  because  an  authority  to  take  the  goods  of  A. 
will  not  be  a  justification  for  taking  those  of  B.  And  while  all  actions 
brought  for  the  recovery  of  title  to  land  partake  so  far  of  the  nature  of 
proceedings  in  rem,  even  when  commenced  by  notice  or  service  in  persnnam 
that  the  adjudication  is  limited  primarily  or  exclusively  to  the  premises 
in  controversy,  yet  natural  justice,  as  adopted  arid  enforced  by  the  common 
1  law,  will  limit  the  estoppel  to  those  who  have  been  made  parties  to  the 
action,  by  the  service  of  process  or  appearance;  and  will  not  suffer  the 
title  of  third  persons  to  be  barred  by  any  order  or  execution  that  may  be 
based  on  the  judgment:  Jackson  v. Brown,  3  Johns.  459;  Ragan's  Estate, 
7  Watts  440.  Hence,  although  judgments  in  ejectment  are  executed  by  a 
writ  which  transfers  the  possession  from  the  defendant  to  the  plaintiff',  and 
therefore  operates  in  some  measure  in  rem,  they  are  in  all  other  respects 
judgments  in  personam,  and  will  not  preclude  a  stranger  who  was  not  sum- 
moned, and  did  not  appear  to  take  defence ;  ante,  vol.  i.  This  is  true  not 
only  of  proceedings  which  pursue  the  course  of  the  common  law,  but  of 
those  which  are  authorized  and  regulated  by  statute :  Hollingsworth  v. 
Barbour,  4  Pet.  475 ;  Williamson  v.  Ball,  8  How.  566 ;  Boswell  v.  Dick- 
inson, 4  McLean  262  ;  9  How.  350 ;  Ege  v.  Sidle,  3  Penn.  St.  124 ;  Mc- 
Kee  v.  McKee,  14  Penn.  St.  231 ;  for  the  legislature  will  not  be  presumed 
to  intend,  even  if  the  constitution  will  permit,  that  any  man  shall  be  de- 
prived of  his  estate  without  an  opportunity  of  being  heard,  although  they 
may  provide  that  notice  shall  be  given  by  publication,  when  service  cannot 
be  made  personally.  In  like  manner,  the  proceedings  which  are  very  gen- 
erally in  use  in  the  Probate  and  Orphans'  Courts  of  this  country,  for  the 
sale  of  the  real  estate  of  an  ancestor,  for  the  payment  of  his  debts,  or  for 
the  purpose  of  facilitating  or  effecting  a  partition  or  distribution  among 
his  heirs,  are  commonly  instituted  by  petition  or  publication,  without  any 
direct  or  personal  service  of  process,  and  are  sometimes  described  as  pro- 
ceeding in  rem  ;  and  there  can  be  no  doubt  that  the  order  or  decree  in 
such  cases  will  be  conclusive  as  it  regards  every  one  who  claims  title  by 
descent  from  the  ancestor,  whether  he  is  or  is  not  actually  before  the  court : 
Benson  v.  Cilley,  8  Ohio  St.  604.  But  the  substantial  difference  between 
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such  an  order  and  a  true  judgment  in  rem  is,  that  the  estoppel  is  limited 
to  the  parties  and  privies,  and  will  not  be  binding  even  on  them,  unless 
they  had  actual  or  constructive  notice  in  the  manner  prescribed  by  statute  : 
ante,  vol.  i.,  note  to  Crepps  v.  Durden. 

The  presumption  is  against  the  intention  to  render  a  judicial  sentence 
conclusive  on  any  one  who  has  had  no  opportunity  of  being  heard;  and 
a  sale  under  a  judgment  in  a  suit  brought  for  supplies  furnished  to  a 
steamboat  will  not  preclude  third  persons,  although  preceded  by  the  pub- 
lication of  a  notice  calling  on  all  who  are  in  any  way  interested  to  come 
forward  and  show  cause  why  the  vessel  should  not  be  sold,  unless  the 
statute  by  which  the  authority  is  conferred  is  so  worded  as  to  show  that 
the  legislature  intended  that  the  proceedings  should  be  in  rem,  and  to  dis- 
pense with  the  necessity  for  bringing  the  owners  into  court :  The  Seabird 
v.  Beehler,  12  Mo.  569  ;  Hitter  v.  Jamestown,  23  Id.  348. 

It  is,  notwithstanding,  obvious,  that  when  an  action  brought  for  the  re- 
covery of  land  is  invested  with  the  character  of  a  proceeding  in  rem  by 
the  law  of  the  country  where  the  land  is  situated,  and  made  conclusive 
upon  the  title  of  third  persons,  a  foreign  tribunal  can  neither  have  the 
right  to  review  the  proceedings,  nor  the  power  to  interfere  for  the  purpose 
of  redressing  any  injustice  which  may  have  been  committed  :  Monroe  v. 
v.  Douglas,  4  Sandf.  Ch.  126  (,see  Mostyn  v.  Fabrigas,  vol.  i.) 

For  some  purposes,  and  within  certain  limits,  every  government  may, 
without  any  violation  of  principle,  exert  its  sovereign  authority  over  the 
real  and  personal  property  subject  to  its  jurisdiction  by  laws  operating 
directly  in  rem,  and  not  limited  to  the  rights  of  particular  persons,  and 
thus  conclude  all  the  world  from  disputing  the  title  transferred  or  created 
by  the  proceeding:  Jeter  v.  Hewitt,  22  How.  352.  Thus,  the  jurispru- 
dence of  most  countries,  as  well  as  our  own,  renders  adverse  possession  a 
bar  to  every  right  which  is  not  enforced  within  a  specified  time.  The  sale 
of  laud  for  the  payment  of  taxes  will  pass  a  good  title  against  all  the 
world,  whether  notice  has  or  has  not  been  given  to  the  owner  :  Delaney  v. 
Gault,  30  Penn.  St.  63.  And  the  appropriation  of  land  by  the  State  to 
public  purposes,  in  virtue  of  the  right  of  eminent  domain,  necessarily 
divests  the  title  of  strangers,  as  well  as  of  the  parties  to  the  proceeding: 
Stewart  v.  Board  of  Police,  3  Gush.  479 ;  ante,  vol.  i. ;  although  it  would 
seem  that  a  statute  which  should  make  such  an  appropriation,  without 
giving  those  whose  interests  are  in  question  sufficient  notice  to  enable  them 
to  demand  and  obtain  compensation,  would  be  void  under  the  organic  laws 
of  this  country ;  and  there  is  no  doubt  that  when  the  statute  prescribes 
notice,  it  must  be  strictly  followed :  In  the  matter  of  Flatbush  Avenue,  1 
Barb.  289. 

The  distinction  between  proceedings  where  the  res  itself  is  the  subject 
of  adjudication,  and  those  in  which  the  title  of  the  parties  is  alone  in  ques- 
tion, although  the  litigation  may  relate  solely  to  their  right  to  a  specific 
thing,  is  stated  with  great  clearness  in  the  case  of  Woodruff  v.  Taylor. 
20  Vt.  65,  which  is  cited  and  followed  in  the  similar  case  of  Putnam 
McDougall,  47  Id.  478.  In  Woodruff  v.  Taylor,  goods  belonging  to  one 
man  had  been  seized  and  sold  under  a  judgment  and  execution  against 
another,  and  the  question  was,  whether  a  law  or  custom  of  the  province 
of  Lower  Canada,  where  the  sale  occurred,  that  the  purchaser  should  acquire 
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a  good  title  against  all  the  world,  though  the  defendant  in  the  execution 
had  none,  unless  cause  was  shown  to  the  contrary  before  the  proceeds  of 
the  sale  were  distributed,  was  binding  on  the  rightful  owner  of  the  pro- 
perty sold,  who  was  a  citizen  and  resident  of  the  State  of  Vermont,  an-i 
precluded  him  from  bringing  suit  in  the  courts  of  that  State  for  the  injury 
which  he  had  sustained  by  the  loss  of  his  property.  It  was  decided,  under 
these  circumstances,  that  the  judgment  in  Canada  was  not  binding  as  a 
judgment  in  personam,  for  want  of  notice,  and  was  equally  inoperative  as 
a  proceeding  in  rem,  from  the  absence  of  proof  that  the  Canadian  court 
intended  to  adjudicatate  upon  the  rights  of  strangers  to  a  suit,  which,  in  its 
inception,  was  unquestionably  inter  partes,  or  took  the  necessary  steps  to 
render  their  intention  effectual,  if  it  existed,  by  making  a  formal  decree  or 
order  with  respect  to  the  property  in  question.  Tlie  following  extract  is 
taken  from  the  opinion  of  the  court,  as  delivered  by  Hale,  J.,  which  gives 
a  concise  and  admirable  account  of  proceedings  in  rem,  and  of  the  dis- 
tinction between  them  and  suits  in  personam. 

"Judgments,  in  regard  to  their  conclusive  effects  as  estoppels,  are  of  two 
classes, — judgments  in  personam  and  judgments  in  rem.  The  judgment 
pleaded  in  this  case  cannot  be  supported  as  a  judgment  in  personam,  be- 
cause the  court  rendering  it  had  no  jurisdiction  of  the  person  of  the  plain- 
tiff, he  being  a  citizen  of  another  government,  and  having  no  notice  of  the 
suit.  As  a  proceeding  against  his  person,  the  judgment  was  coram  non 
judice,  a  mere  nullity.  This  is  too  plain  to  need  argument,  and  is,  indeed, 
conceded  by  the  counsel  for  the  defendant,  who  insist  that  it  is  an  estoppel, 
as  a  proceeding  in  rem, — that  although  not  binding  on  the  person,  it  is 
binding  on  the  property  in  controversy  and  concludes  its  title.  A  judg- 
ment in  rem  I  understand  to  be  an  adjudication,  pronounced  upon  the 
status  of  some  particular  subject-matter,  by  a  tribunal  having  competent 
authority  for  that  purpose.  It  differs  from  a  judgment  in  personam  in 
this,  that  the  latter  judgment  is,  in  form  as  well  as  substance,  between  the 
parties  claiming  the  right,  and  that  it  is  so  inter  partes  appears  by  the 
record  itself.  It  is  binding  only  upon  the  parties  appearing  to  be  such  by 
the  record  and  those  claiming  by  them.  A  judgment  in  rem  is  founded 
on  a  proceeding  instituted,  not  against  the  person,  as  such,  but  against  or 
upon  the  thing  or  subject-matter  itself,  whose  state  or  condition  is  to  be 
determined.  It  is  a  proceeding  to  determine  the  state  or  condition  of  the 
thing  itself;  and  the  judgment  is  a  solemn  declaration  upon  the  status  of 
the  thing,  and  it  ipso  facto  renders  it  what  it  declares  it  to  be. 

*'  The  probate  of  a  will  I  conceive  to  be  a  familiar  instance  of  a  proceed- 
ing in  rem  in  this  State.  The  proceeding  is,  in  form  and  substance,  upon 
the  will  itself.  No  process  is  issued  against  any  one ;  but  all  persons  in- 
terested in  determining  the  state  or  condition  of  the  instrument  are  con- 
structively notified,  by  a  newspaper  publication,  to  appear  and  contest  the 
probate  ;  and  the  judgment  is,  not  that  this  or  that  person  shall  pay  a  sum 
of  money,  or  do  any  particular  act,  but  that  the  instrument  is  or  is  not  the 
will  of  the  testator.  It  determines  the  status  of  the  subject-matter  of  the 
proceeding.  The  judgment  is  upon  the  thing  itself;  and  when  the  proper 
steps  required  by  law  are  taken,  the  judgment  is  conclusive,  and  makes 
the  instrument,  as  to  all  the  world  (at  least  so  far  as  the  property  of  the 
testator  within  this  State  is  concerned),  just  what  the  judgment  declares  it 


THE  DUCHESS  OF  KINGSTON'S  CASE.  971 

ought  to  be.  This  is  one  instance  of  a  proceeding  upon  a  written  instru- 
ment, to  determine  its  state  or  condition;  and  that  determination,  in  its 
consequences,  involves  and  incidentally  determines  the  rights  of  individual.* 
to  property  affected  by  it. 

"  But  proceedings  in  rein  may  be  and  often  are  upon  personal  chattels 
directly  declaring  the  right  to  them.  In  such  cases  the  proceeding  is  for 
the  supposed  violation  by  the  property,  so  to  speak,  of  some  public  <>r 
municipal  law  or  regulation,  by  which  it  is  alleged  the  title  of  the  for- 
mer owner  has  become  divested.  The  property  being  seized,  a  pro- 
ceeding is  then  instituted  against  it,  upon  an  allegation  stating  the  runs  • 
for  which  it  has  become  forfeited;  upon  which  public  notice  is  given,  in 
some  prescribed  form,  to  all  persons  to  appear  and  contest  the  allegation. 
It  is  by  no  means  certain  that  all  persons  having  an  interest  in  the  pro- 
perty have  actual  notice  of  the  proceeding  ;  but  if  the  thing  itself,  upon 
which  the  proceeding  is  had,  be  within  the  jurisdiction  of  the  court,  all 
persons  interested  are  held  to  have  constructive  notice ;  and  the  sentence 
or  decree  of  the  court,  declaring  the  state  or  condition  of  the  property,  is 
held  to  be  conclusive  upon  all  the  world.  A  sale  of  the  property,  under 
such  sentence,  passes  the  right  absolutely;  and  farther,  in  cases  of  judg- 
ments of  courts  of  admiralty,  they  are  also  held  to  be  conclusive  evidence 
of  the  facts  stated  in  the  decree  to  have  been  found  by  the  court,  as  the 
basis  of  the  decree.  And  perhaps  the  judgments  of  municipal  courts, 
acting  in  rem,  within  the  sphere  of  their  jurisdiction,  would  have  the  same 
effect. 

"  These  proceedings  that  have  been  mentioned,  are  purely  in  rem.  But, 
besides  these,  there  is  another  class  of  cases,  which  may  perhaps  be  con- 
sidered, to  some  extent,  proceedings  in  rem,  though  in  form  they  are  pro- 
ceedings inter  partes.  An  attachment  of  property  in  this  state,  where  the 
court  has  jurisdiction  of  the  property,  but  not  of  the  person  of  the  de- 
fendant, and  a  sale  of  it  (or  a  levy  upon  it,  if  it  be  real  estate)  on  execu- 
tion, is  in  the  nature  of  a  proceeding  in  rem.  The  judgment,  if  the 
defendant  have  no  notice,  would  be  treated  as  a  nullity  out  of  our  juris- 
diction, so  far  as  the  person  of  the  defendant  was  concerned ;  though  it 
would  be  held  binding,  as  between  the  parties,  so  far  as  regarded  the  pro- 
perty, as  a  proceeding  in  rem.  The  defendant  would  not,  I  apprehend,  be 
allowed  to  recover  back  his  property  in  another  jurisdiction.  The  status 
of  the  property,  as  between  the  plaintiff  and  defendant,  would  be  held  to 
have  been  determined  by  the  proceeding.  But  the  proceeding  would  not 
in  any  way  affect  the  status  of  the  property  as  to  any  other  persons  than 
the  parties  to  the  record  and  those  claiming  by  them. 

"  Our  proceeding  of  foreign  attachment  partakes,  perhaps,  still  more  of 
the  nature  of  a  proceeding  in  rem  ;  but  its  operation  as  such  is  also  of  a 
limited  character.  The  suit  is  inter  partes,  and,  as  a  proceeding  in  rem, 
it  must  be  confined  to  such  parties.  A  process  is  issued  in  favor  of  the 
plaintiff,  declaring  against  his  debtor,  residing  in  another  government,  and 
alleging,  also,  that  another  person  here,  named  in  the  process  and  styled  a 
trustee,  has  goods  in  his  hands  belonging  to  the  plaintiff's  debtor,  or  is 
indebted  to  him,  and  praying  that  the  goods  or  debt  found  here  may  be 
declared  forfeited  to  the  plaintiff,  or,  in  other  words,  that  the  property  here 
may  be  applied  in  payment  of  the  plaintiff's  demand.  I  conceive  the  court 
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here  has  jurisdiction  of  the  property  in  the  hands  of  tha  trustee,  or  the 
debt  due  from  him, — it  being  found  in  our  jurisdiction, — and  that  the 
court  may  proceed  upon  it  in  rem.  After  publication,  by  which  the  debtor 
is  constructively  notified  of  the  proceeding  against  his  property,  the  court 
adjudicates  upon  the  property  and  declares  that  it  shall  be  delivered  or 
paid  to  the  plaintiff,  to  be  applied  upon  his  debt.  I  think  such  adjudica- 
tion changes  the  status  of  the  property  or  debt,  and  deprives  the  principal 
debtor  of  all  title  to  it ;  that  such  adjudication  should  beheld  binding  and 
conclusive  upon  all  the  parties  to  the  proceeding;  that  the  foreign  creditor 
of  the  trustee  having  placed  his  property  or  his  credit  within  this  juris- 
diction, should  be  bound  by  its  forfeiture,  declared  by  our  courts,  and  that 
he  should  be  barred,  in  any  other  jurisdiction,  from  prosecuting  his  claim 
against  the  trustee.  But  the  operation  of  this  proceeding  in  rem  must  be 
limited  to  the  parties  to  it,  and  cannot,  in  any  manner,  affect  the  right  or 
interest  of  any  other  person  having  an  independent  and  adverse  claim  to 
the  goods  or  debt  which  was  a  subject-matter  of  the  suit.  The  court  does 
not  pretend  to  notify  such  adverse  claimant,  either  constructively  or  other- 
wise ;  nor  does  the  proceeding  profess  to  determine  the  rights  of  any  other 
persons  than  those  who  are  parties  of  record  to  it ;  and  it  can  consequently 
affect  the  rights  of  no  other  persons. 

"  The  distinction  between  proceedings  purely  in  rem  and  those  of  a 
limited  character,  which  have  been  mentioned,  I  think  is  strongly  and 
plainly  marked.  The  object  and  purpose  of  a  proceeding  purely  in  rem 
is  to  ascertain  the  right  of  every  possible  claimant ;  and  it  is  instituted,  on 
an  allegation  that  the  title  of  the  former  owner,  whoever  he  may  be,  has 
become  divested  ;  and  notice  of  the  proceeding  is  given  to  the  whole  world 
to  appear  and  make  claim  to  it.  From  the  nature  of  the  case,  the  notice 
is  constructive  only  as  to  the  greater  part  of  the  world ;  but  it  is  such  as 
the  law  presumes  will  be  most  likely  to  reach  the  persons  interested,  and 
such  as  does,  in  point  of  fact,  generally  reach  them.  In  the  case  of  a 
seizure  for  the  violation  of  our  revenue  laws,  the  substance  of  the  libel, 
which  states  the  grounds  on  which  the  forfeiture  is  claimed,  with  the  order 
of  the  court  thereon,  specifying  the  time  and  place  of  trial,  is  to  be  pub- 
lished in  a  newspaper,  and  posted  up  a  certain  number  of  days,  and  pro- 
clamatioo  is  also  made  in  court  for  all  persons  interested  to  appear  and 
contest  the  forfeiture.  And  in  every  court,  and  in  all  countries,  whose 
judgments  are  respected,  notice  of  some  kind  is  given.  It  is  indeed,  as  I  ap- 
prehend, just  as  essential  to  the  validity  of  a  judgment  in  rem  that  construc- 
tive notice,  at  least,  should  appear  to  have  been  given,  as  that  actual  notice 
should  appear  upon  the  record  of  a  judgment  in  personam.  A  proceeding, 
professing  to  determine  the  right  of  property,  where  no  notice,  actual  or 
constructive,  is  given,  whatever  it  might  be  called,  would  not  be  entitled  to 
be  dignified  with  the  name  of  a  judicial  proceeding.  It  would  be  a  mere 
arbitrary  edict,  not  to  be  regarded  anywhere  as  the  judgment  of  a  court : 
Bradstreet  v.  Neptune  Ins.  Co.,  3  Sumn.  607. 

"  The  limited  proceedings  in  rem,  before  mentioned,  are  not  based  on 
any  allegation  that  the  right  of  property  is  to  be  determined  between  any 
other  persons  than  the  parties  to  the  suit ;  no  notice  is  sought  to  be  given 
to  any  other  persons;  and  the  judgment  being  only  as  to  the  status  of  the 
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property  as  between  the  parties  of  record,  it  is,  as  to  all  other  persons,  a 
raere  nullity." 

The  general  principle,  that  a  sale  of  chattels  belonging  to  one  man, 
umler  a  judgment  rendered  for  a  debt  due  by  another,  will  confer  no  title 
on  the  purchaser,  is  also  sustained  by  the  case  of  Simpson  v.  Fogo,  Uohns. 
&  H.  18,  and  was  fully  recognised  in  Castrique  v.  Imrie,  8  C.  B.  N.  S.  1 . 
405,  although  the  decision  of  the  Court  of  Common  Pleas  was  rev 
on  error  by  the  Exchequer  Chamber,  on  the  ground  that  the  proceeding 
under  which  the  sale  occurred,  being  for  supplies  furnished  to  a  vessel  in  a 
foreign  port,  during  the  course  of  a  voyage,  was  strictly  in  rem,  and  con- 
clusive on  all  the  world. 

It  should,  however,  be  remembered,  that  where  a  court  of  competent 
jurisdiction  assumes  the  control  or  custody  of  a  particular  thing  the  act 
verges  on  the  nature  of  proceedings  in  rem,  and  should  be  so  interpreted 
if  requisite  for  the  protection  either  of  the  property  itself,  or  of  the  parties 
to  the  proceeding.  Thus  an  order  for  the  sale  of  goods,  which  have  been 
seized  under  an  attachment,  as  perishable,  will  pass  a  good  title  to  the  pur- 
chaser, notwithstanding  any  defect  that  may  exist,  in  that  of  the  garnishee 
or  defendant:  Baker  v.  Baker,  1  Vent.  313  ;  Carryl  v.  Taylor,  24  Penn 
St.  259,  20  How.  583  :  see  Megee  v.  Beirne,  39  Penn.  St.  50,  63  ;  and  there 
may  be  much  reason  for  contending  that  the  actual  surrender  of  the  pro- 
perty by  the  garnishee,  in  obedience  to  an  order  of  the  court,  should 
protect  him  from  all  further  liability  for  what  he  is  thus  compelled  to  cede. 
Thus,  where  goods  belonging  to  A.  are  attached  and  sold  in  the  hands  of 
B.,  as  the  property  of  C.,  for  the  purpose  of  satisfying  a  debt  due  from  L\ 
to  D.,  justice  requires  that  A.  should  be  precluded  from  proceeding  against 
B.,  although  he  may  be  entitled  to  recover  the  goods  from  the  purc'has;-r, 
whose  title  will  not  rise  higher  than  that  of  C.  In  like  manner,  while  a 
judgment  in  replevin,  although  limited  to  the  thing,  is  not  in  rem,  and 
will  not  be  binding  on  third  persons:  Spencer  v.  McGowen,  13  WVnd. 
256;  Shipman  v.  Clark,  4  Den.  446;  the  writ  may,  notwithstanding,  it 
has  been  said,  be  pleaded  as  a  justification  by  the  sheriff  against  all  the 
world  :  Foster  v.  Pettibone,  20  Barb.  350. 

This  view  is  sustained  by  the  decision  of  the  Supreme  Court  of  Pennsyl- 
vania, in  Carryl  v.  Taylor,  24  Penn.  St.  259  ;  1  Wall.  Jr.  311,  20  How.  5*3  ; 
where  the  sale  of  a  ship,  which  had  been  seized  under  proceedings  in  foreign 
attachment,  by  a  court  of  common  law,  under  an  order  that  it  should  be 
sold  as  perishable  property  and  the  proceeds  paid  into  court,  was  held  to 
pass  a  good  title  against  all  the  world,  and  consequently  divest  the  title 
of  the  seamen  for  their  wages,  and  remit  them  to  the  fund  resulting  from 
the  sale.  See  Megee  v.  Beirne,  39  Penn.  St.  50,  63. 

The  estoppel,  in  such  cases,  is  however  founded  on  the  action  of  the 
court  in  its  ministerial  capacity  as  the  guardian  of  the  property,  and  may 
arise  from  the  acts  of  other  public  officers,  or  even  of  private  individuals, 
who  are  destitute  of  judicial  power,  and  derive  their  authority  solely  from 
necessity.  Thus,  in  Grant  v.  McLachlin,  4  Johns.  34,  the  sale  of  a  wreck, 
by  the  commanding  officer  of  a  foreign  port,  was  held  to  vest  a  good  title 
in  the  purchaser,  because  the  nature  and  situation  of  the  property  were 
such  as  to  put  it  within  the  reach  and  control  of  the  laws  of  Spain,  under 
which  he  acted,  and  to  make  it  requisite  that  some  disposition  should  be 
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made  of  it  for  the  benefit  of  all  concerned ;  and  it  is  well  settled  that  a 
sale  by  the  master  of  a  vessel,  in  a  case  of  necessity,  will  pass  a  good  title, 
not  only  as  against  those  by  whom  he  was  appointed  and  the  vessel  des- 
patched on  the  voyage,  but  against  third  persons  claiming  under  an  inde- 
pendent right  or  title :  The  Tilton,  5  Mas.  481  ;  Gordon  v.  F.  M.  Ins.  Co., 
2  Pick.  249.  The  duty,  and  consequently  the  authority,  of  every  one  who 
has  the  custody  and  control  of  personal  property,  to  do  what  the  circum- 
stances of  the  case  require,  are  so  clear  that  although  the  statute  of  West- 
minster L,  c.  4,  enjoined  the  sheriff  to  keep  goods  which  were  cast  ashore, 
for  a  year,  it  was  still  incumbent  on  him  to  sell  them  at  once  if  they  were 
perishable,  and  would  decay  if  stored :  2  Ins.  168  ;  Eyston  v.  Studd,  2 
Plowd.  459,  466.  And  it  is  well  settled  in  general,  that  a  sale  dictated  by 
necessity ,  will  confer  a  good  title  on  the  purchaser,  although  the  vendor 
has  none,  because  the  true  owner  is  of  all  men  the  most  interested  in  hav- 
ing the  property  turned  into  money,  if  it  cannot  be  preserved.  In  like 
manner,  a  recovery  in  trespass  or  trover,  by  the  finder  of  a  chattel  against 
a  wrongdoer,  by  whom  it  is  wrongfully  taken  or  detained,  operates  in  reni 
to  vest  a  good  title  in  the  defendant  against  all  the  world,  because  the 
interest  of  the  unknown  and  absent  owner  requires  that  the  judgment 
should  extend  to  the  whole  value  of  the  chattel,  and  it  would  be  unjust  to 
compel  the  defendant  to  respond  a  second  time  in  damages  for  the  same 
injury  :  ante,  vol.  i. 

In  cases  of  this  sort,  the  estoppel  is  essentially  in  pais,  deriving  its  force 
from  the  circumstances  which  gave  it  birth  ;  and  unless  t'hese  afford  a  suf- 
ficient basis,  it  will  not  arise,  however  formal  or  regular  the  proceedings 
on  which  it  assumes  to  be  founded ;  and  the  decree  of  a  tribunal,  that  a 
vessel  which  has  been  injured  by  stress  of  weather  shall  be  sold,  will  pass 
no  title,  unless  her  condition  and  situation  are  so  entirely  hopeless  that  the 
sale  would  have  been  valid  if  made  by  the  master  without  the  decree : 
Reid  v.  Darby,  10  East  143;  Morris  v.  Robinson,  3  B.  &  C.  196;  or  the 
proceeding  is  in  rem,  and  the  court  duly  authorized  to  bind  the  parties 
without  giving  them  an  opportunity  to  be  heard :  Cammell  v.  Sewell,  3  H. 
&  N.  617  ;  5  Id.  728  ;  Castrique  v.  Imrie,  8  C.  B.  N.  S.  405  ;  L.  R.,  4  H. 
L.  414. 

It  is  generally  if  not  universally  held  that  the  estoppel  of  a  proceeding 
in  rem  extends  beyond  the  thing  to  the  grounds  on  which  the  judgment  is 
pronounced.  Thus  the  condemnation  of  a  cargo  as  contraband  of  war,  is 
conclusive  evidence  of  a  breach  of  the  warranty  of  neutrality  in  the  policy 
by  which  it  is  insured.  In  like  manner  an  adjudication  by  a  municipal 
court  or  court  of  admiralty,  that  a  forfeiture  has  been  incurred  for  a 
violation  of  the  revenue  laws,  or  a  breach  of  blockade,  and  directing  the 
vessel  or  cargo  to  be  sold,  will  not  only  confer  an  indefeasible  title  on  the 
purchaser,  but  preclude  are-examination  of  the  cause  assigned  for  the  for- 
feiture, in  any  controversy  that  may  arise  between  the  owners  and  insurer  : 
Croudson  v.  Leonard,  4  Cr.  434;  Bradstreet  v.  Neptune  Ins.  Co.,  3  Sumn. 
600  ;  Peters  v.  Warren  Ins.  Co.,  Id.  389  ;  Baxter  v.  New  England  Marine 
Ins.  Co.,  6  Mass.  277  ;  Ludlow  v.  Dale,  1  Johns.  Cas.  16 ;  2  Phil.  Insur- 
ance 695. 

The  rule  is  not  confined  to  proceedings  which  are  penal  in  their  nature, 
for  a  violation  of  the  municipal  law  or  law  of  nations ;  and  it  has  been 
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held,  that  a  decree  apportioning  a  loss  occasioned  by  a  collision  at  sea,  is 
conclusive  in  a  subsequent  suit  agaiust  the  insurers,  not  only  of  the  amount 
of  the  loss  and  how  much  each  vessel  ought  to  bear,  but  whether  the  neg- 
ligence is  exclusively  on  one  side,  or  should  be  ascribed  to  both :  Magoun 
v.  New  England  Ins.  Co.,  1  Story  157 ;  Street  v.  Augusta  Ins.  Co.,  12 
Rich.  13.  In  the  case  of  the  ship  Fortitude,  3  Sumn.  228,  the  court  said 
in  like  manner,  that  a  judgment  in  rem,  in  the  home  port,  for  supplies 
furnished  to  the  vessel  while  abroad,  is  prima  facie,  if  not  conclusive  evi- 
dence against  all  the  world  that  the  supplies  were  necessary  for  the  prose- 
cution of  the  voyage. 

The  principle  is  the  same  where  the  subject-matter  is  the  status  of  an 
individual,  and  in  Regina  v.  Hartington,  4  E.  &  B.  788,  an  adjudication 
on  the  settlement  of  a  pauper  was  held  to  be  conclusive  of  the  grounds  on 
which  it  was  based. 

It  has  also  been  held  and  would  seem  obvious  that  as  an  adjudication  is 
equally  conclusive  whether  it  affirms  or  negatives  the  right  in  suit,  the 
acquittal  of  a  vessel  which  has  been  libelled  by  the  government,  will  pre- 
clude the  officer  by  whom  the  seizure  was  effected  from  justifying  his  con- 
duct on  the  grounds  which  the  court  have  overruled :  Gelston  v.  Hoyt,  3 
Wheat.  246,  318.  "  When  property  is  seized,"  said  Story,  J.,  in  delivering 
the  opinion  of  the  court,  "  and  libelled  as  forfeited  to  the  government,  the 
sole  object  of  the  suit  is  to  ascertain  whether  the  seizure  be  rightful,  and 
the  forfeiture  incurred  or  not.  The  decree  of  the  court,  in  such  case,  acts 
upon  the  thing  itself,  and  binds  the  interest  of  all  the  world,  whether  any 
party  actually  appears  or  not.  If  it  is  condemned,  the  title  of  the  pro- 
perty is  completely  changed,  and  the  new  title  acquired  by  the  forfeiture 
travels  with  the  thing  in  all  its  future  progress.  If,  on  the  other  hand,  it 
is  acquitted,  the  taint  of  forfeiture  is  completely  removed,  and  cannot  be 
reaunexed  to  it.  The  original  owner  stands  upon  his  title  discharged  of 
any  latent  claims,  with  which  the  supposed  forfeiture  may  have  previously 
infected  it.  A  sentence  of  acquittal  in  rem  does,  therefore,  ascertain  a 
fact,  as  much  as  a  sentence  of  condemnation ;  it  ascertains  and  fixes  the 
fact  that  the  property  is  not  liable  to  the  asserted  claim  of  forfeiture.  It 
should  therefore  be  conclusive  upon  all  the  world  of  the  non-existence  of 
the  title  of  forfeiture,  for  the  same  reason  that  a  sentence  of  condemnation 
is  conclusive  of  the  existence  of  the  title  of  forfeiture.  It  would  be  strange 
indeed,  if,  when  the  forfeiture  ex  directo  could  not  be  enforced  .against  the 
thing,  but  by  an  acquittal  was  completely  purged  away,  that  indirectly 
the  forfeiture  might  be  enforced  through  the  seizing  officer ;  and  that  he 
should  be  at  liberty  to  assert  a  title  for  the  government,  which  is  judicially 
abandoned  by,  or  conclusively  established  against  the  government  itself. 

"One  argument  further  has  been  urged  at  the  bar  on  this  point,  which 
deserves  notice.  It  is,  that  the  sentence  of  acquittal  ought  not  to  be  con- 
clusive upon  the  original  defendants,  because  they  were  not  parties  to  that 
suit.  This  argument  addresses  itself  equally  to  a  sentence  of  condemna- 
tion ;  and  yet  in  such  case  the  sentence  would  have  been  conclusive  evi- 
dence in  favor  of  the  defendants.  The  reason,  however,  of  this  rule  is  to 
be  found  in  the  nature  of  proceedings  in  rem.  To  such  proceedings  all 
persons  having  an  interest  or  title  in  the  subject-matter  are,  as  we  have 
already  stated,  in  law,  deemed  parties;  and  the  decree  of  the  court  is  con- 
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elusive  upon  all  interests  and  titles  in  controversy  before  it.  The  title  of 
forfeiture  is  necessarily  in  controversy,  in  a  suit  to  establish  that  forfeit- 
ure; and  therefore  all  persons  having  a  right  or  interest  in  establishing  it 
(as  the  seizing  officer  has),  are,  in  legal  contemplation,  parties  to  the  suit. 
It  is  a  great  mistake  to  consider  the  seizing  officer  as  a  mere  stranger  to 
the  suit.  He  virtually  identifies  himself  with  the  government  itself,  whose 
agent  he  is,  from  the  moment  of  the  seizure  up  to  the  termination  of  the 
suit.  His  own  will  is  bound  up  in  the  acts  of  the  government  in  reference 
to  the  suit.  For  some  purposes,  as  for  instance  to  procure  a  decree  of  dis- 
tribution after  condemnation  where  he  is  entitled  to  share  in  the  forfeiture, 
or  to  obtain  a  certificate  of  reasonable  cause  of  seizure  after  an  acquittal, 
he  may  make  himself  a  direct  party  to  the  suit,  and  in  all  other  cases  he 
is  deemed  to  be  present  and  represented  by  the  government  itself.  By  the 
very  act  of  seizure  he  agrees  to  become  a  party  to  the  suit  under  the  gov- 
ernment; for  in  no  other  manner  can  he  show  an  authority  to  make  the 
seizure,  or  to  enforce  the  forfeiture.  If  the  government  refuse  to  adopt 
his  acts  or  waive  the  forfeiture,  there  is  an  end  to  his  claim ;  he  cannot 
proceed  to  enforce  that  which  the  government  repudiates.  In  legal  pro- 
priety, therefore,  he  cannot  be  deemed  a  stranger  to  the  decree  in  rem  ;  he 
is  at  all  events  a  privy,  and  as  such  must  be  bound  by  a  sentence  which 
ascertains  the  seizure  to  be  tortious.  But  if  he  were  a  mere  stranger,  he 
would  still  be  bound  by  such  sentence,  because  the  decree  of  a  court  of 
competent  jurisdiction  in  rem,  is  as  to  the  points  directly  in  judgment, 
conclusive  upon  the  whole  world." 

The  doctrine  seems  to  have  originated  in  the  necessity  for  having  some 
fixed  means  of  ascertaining  the  nature  of  events  occurring  at  a  distance, 
and  under  circumstances  which  made  it  difficult  to  bring  the  witnesses  be- 
fore an  English  tribunal.  It  may  be  regarded  as  a  branch  of  the  doctrine 
that  the  issues  which  arise  during  the  progress  of  a  cause  and  on  which 
the  opinion  of  the  court  depends,  are  equally  conclusive  with  the  judgment. 
But  such  a  rule  would  seem  to  be  more  just  in  actions  in  personam  where 
there  is  an  opportunity  for  allegation  and  denial,  and  the  production  of 
proof  on  either  side,  than  when  the  proceeding  is  in  rem,  and  the  absence 
of  the  parties  may  compel  the  court  to  act  without  a  full  consideration  of 
the  merits;  see  De  Cosse  Brissac  v.  Rathbone,  6  H.  &  N.  301  ;  Hobhs  r. 
Henning,  17  C.  B.  N.  S.  791.  It  has  accordingly  been  held  in  several 
instances  in  New  York,  that  the  judgment  of  a  foreign  court  of  admiralty, 
is  not  conclusive  of  the  grounds  on  which  it  is  based,  except  perhaps  HS  it 
regards  a  party  who  appears  to  conduct  the  cause :  Kemble  v.  Rhine! ander, 
3  Johns.  Gas.  130;  De  Wolf  v.  New  York  Ins.  Co.,  20  Johns.  214  ;  Franc-is 
v.  Ocean  Ins.  Co.,  6  Cow.  404 ;  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  64 ; 
and  the  rule  seems  to  be  the  same  in  some  of  the  other  States  of  the  Union  : 
Street  v.  Augusta  Ins.  Co.,  12  Rich.  13.  It  may  be  inferred  from  the 
language  of  the  chancellor  in  Ocean  Ins.  Co.  v.  Francis,  that  these  decisions 
proceed  on  the  supposed  iuconclusiveness  of  a  foreign  judgment :  post,  and 
do  not  apply  where  a  vessel  is  condemned  by  a  domestic  tribunal. 

The  better  opinion  would  seem  to  be  that  the  estoppel  of  judgments  in 
rem — like  that  of  other  judgments  is  confined  to  the  subject-matter  of  the 
adjudication.  The  condemnation  of  the  goods  as  contraband  of  war,  or  of 
the  vessel  as  having  been  employed  for  an  illegal  purpose,  establishes  the 
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commission  of  the  offence  because  that  is  the  hinge  of  the  decisions.  But 
the  award  of  letters  of  administration  is  not  necessarily  conclusive  that  the 
administrator  is  the  next  of  kin  of  the  intestate,  although  he  is  so  entitled 
in  the  decree.  The  case  of  Barr  v.  Jackson,  ante,  which  might  appear 
at  first  sight  to  lead  to  an  opposite  conclusion,  is  not  an  authority 
in  point,  because  the  parties  to  the  suit  in  chancery  were  before  the  Eccle- 
siastical Court  and  contested  the  case  on  the  same  ground.  They  were 
consequently  bound  by  the  result  of  the  former  proceeding  on  general 
principles,  and  aside  from  the  effect  which  it  might  have  as  an  estoppel  in 
rem.  In  like  manner  the  probate  of  a  will  does  not  establish  the  sanity 
of  the  testator  except  for  the  purposes  of  the  will,  unless  the  question  is 
specifically  raised  and  determined,  and  then  only  as  between  the  parties  to 
the  issue.  The  decree  of  an  Ecclesiastical  Court  admitting  a  will  to 
proof,  was  held  not  to  preclude  chancery  from  setting  aside,  a  particular 
legacy,  as  having  been  obtained  by  undue  influence.  And  the  legatees 
might  for  a  like  reason  have  impeached  a  donatio  causa  mortis,  made  by 
the  testator  at  or  about  the  same  time,  by  proof  he  was  of  unsound  mind  ; 
at  all  events  if  they  had  an  independent  title  as  distributees  or  next  of  kin. 
So  the  divorce  of  a  woman  for  adultery  may  establish  her  guilt  as  between 
herself  and  her  husband,  but  will  not  be  conclusive  where  the  interest  of 
third  persons  is  involved.  Accordingly  in  Burlen  v.  Shannon,  3  Gray 
387,  the  dismissal  of  a  bill,  filed  by  a  married  woman  for  a  divorce  a 
mensa  et  thoro,  on  the  ground  that  she  had  been  driven  from  her  home 
by  ill  usage,  was  held  not  to  be  a  defence  in  a  suit  against  the  husband,  by 
a  tradesman  who  had  supplied  her  with  necessaries  while  she  was  away; 
the  court  saying  that  such  a  proceeding  was  conclusive  on  all  the  world  as 
it  regarded  the  status  of  the  parties,  but  did  not  preclude  third  persons 
from  questioning  the  cause  assigned  for  the  judgment.  See  Allen  v. 
McPherson,  5  Beav.  469  ;  1  Phil.  133  ;  ante. 

The  doctrine  that  a  decree  or  judgment  is  invalid,  unless  the  subject- 
matter  is  within  the  jurisdiction  of  the  court,  applies  with  full  force  to 
proceedings  in  rem.  The  admission  of  a  will  to  proof,  by  an  Ecclesiastical 
Court,  or  Court  of  Probate,  whose  authority  is  limited  to  personalty,  will 
not  be  conclusive  in  an  ejectment  brought  on  a  devise  in  the  same  instru- 
ment, even  where  the  question  in  both  suits  is  identical,  and  submitted  to 
the  jury  on  the  same  evidence :  Warford  v.  Colvin,  14  Md.  532 ;  Shield's 
Appeal,  20  Penn.  St.  291 ;  Smith  v.  Bonsall,  5  Eawle  80 ;  Tompkins  v. 
Tompkins,  1  Story  547.  The  decree  fails  under  these  circumstances  because 
the  power  does  not  extend  far  enough  to  embrace  the  thing :  but  it  will  be 
equally  invalid  if  the  thing  does  not  lie  within  the  reach  of  the  power. 
Possession,  actual  or  constructive,  is  consequently,  not  less  essential  to  a 
decree  affecting  the  status  of  a  chattel,  than  notice  or  appearance  where 
the  proceeding  is  in  persouam ;  because  no  tribunal  can  make  an  effectual 
disposition  of  a  thing  which  it  does  not  hold.  This  is  well  established  as 
regards  the  condemnation  of  a  vessel  or  cargo  by  a  prize  Court  or  Court 
of  Admiralty :  Eose  v.  Himely,  4-  Cr.  241 ;  Bradstreet  v.  Neptune  Ins. 
Co.,  3  Sumner  600,  and  equally  true  in  other  cases  of  a  like  kind.  More- 
over, as  the  possession  must  be  exclusive  in  order  to  effect  the  object,  when 
it  has  once  been  acquired  by  a  duly  authorized  tribunal,  no  other  can 
intervene  until  the  first  proceeding  has  been  brought  to  a  conclusion: 
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Taylor  v.  Royal  Saxon,  I  Wall.  Jr.  311;  Taylor  v.  Carryl,  24  Penn.  St 
259 ;  20  How.  583.  What  should  be  deemed  a  sufficient  possession  for 
such  purposes  is  one  of  the  difficult  and  disputed  topics  of  international 
law:  Hudson  v.  Guestier,  4  Or.  293  ;  Taylor  v.  Carryl,  ante;  but  all  the 
authorities  agree  that  a  judgment  in  rem  is  not  valid,  unless  the  situation 
of  the  property  is  such  as  to  render  it  amenable  to  the  authority  of  the 
court :  Story,  Conflict  of  Laws,  sects.  586,  592,  a  ;  Taylor  v.  Carryl ;  Fos- 
ter v.  Glazener,  27  Ala.  391 ;  nor  unless  the  proceedings  are  conducted 
with  a  due  regard  to  the  forms  and  principles  which  are  universally 
regarded  as  essential  to  judicial  action :  Woodruff  v.  Taylor,  20  Vt.  66  ; 
Sawyer  v.  Maine  F.  &  M.  Ins.  Co.,  12  Mass.  291 ;  Bradstreet  v.  Neptune  Ins. 
Co.,  3  Sumn.  600 ;  Foster  v.  Glazener ;  see  Castrique  v.  Imrie,  8  C.  B.  N. 
S.  1,  405,  416 ;  Simpson  v.  Fogo,  1  Johns.  &  H.  18.  Proceedings  com- 
menced by  attachment  consequently  are  not  binding,  unless  the  assets- are 
within  the  State  or  district  over  which  the  authority  of  the  court  extends, 
or  jurisdiction  is  acquired  by  the  service  of  process  on  the  garnishee: 
Christmas  v.  Biddle,  13  Penn.  St.  223;  Childs  v.  Digby,  24  Id.  23; 
see  Gunn  v.  Howell,  35  Ala.  144.  For  a  like  reason,  the  probate  of  a  will 
in  one  state  or  country,  will  not  establish  its  validity  as  a  bequest  or  devise 
of  lands  or  chattels  situate  in  another :  Olney  v.  Augell,  5  R.  I.  198 ; 
Bo  wen  v.  Johnson,  Id.  112.  In  Olney  v.  Augell,  Ames,  C.  J.,  said  that 
"although  probate  was  a  judicial  act,  it  was  at  the  same  time  limited  to 
things  locally  within  the  jurisdiction  of  the  court  in  which  the  will  was 
proved,  and  that  this  rule  was  not  changed  by  the  constitutional  provision 
that  full  faith  and  credit  shall  be  given  in  each  State  to  the  judgments  of 
every  other." 

The  better  opinion  would  seem  to  be,  that  although  a  stranger  may  im- 
peach a  judgment  in  personam  collaterally  for  fraud  or  collusion  (Mitchell 
v.  Kintzer,  5  Penn.  St.  216),  the  parties  must  seek  redress  through  a  bill 
in  equity,  or  an  application  to  the  court  by  which  the  judgment  was 
rendered :  Granger  v.  Clark,  22  Me.  128 ;  Anderson  v.  Anderson,  8  Ohio 
108  ;  St.  Albans  v.  Rush,  4  Vt.  58  ;  Benton  v.  Burgot,  10  S.  &  R.  240 ; 
Rae  v.  Hulbert,  17  111.  572;  ante.  But  fraud  may  be  pleaded  in  bar  of 
a  foreign  judgment,  whether  in  rem  or  in  personam ;  Bradstreet  v.  Nep- 
tune Ins.  Co.,  3  Sumu.  600  ;  and  there  is  much  reason  for  making  a  similar 
exception  in  the  case  of  domestic  judgments  in  rem,  as  it  regards  every  one 
who  was  ignorant  of  the  proceedings,  and  consequently  had  no  opportunity 
to  take  the  requisite  steps  for  his  own  protection:  Borden  v.  Fitch,  15 
Johns.  121 ;  Wills  v.  Spraggins,  3  Gratt.  555. 

Certainty  is  moreover  essential  to  the  conclusiveness  of  judgments  in 
ivin  iu  common  with  all  others,  and  the  estoppel  will  not  be  enlarged  in 
any  case  by  intendmeut  or  implication  :  The  Mary,  9  Cr.  126 ;  Goix  v. 
Low,  1  Johns.  Cas.  341,2  Id.  480;  Bradstreet  v.  Neptune  Ins.  Co.,  3' 
Sumn.  600.  Thus,  in  Dickinson  v.  Hayes,  31  Conn.  417,  the  probate  of  a 
will  which  devised  both  real  and  personal  property,  was  said  to  establish 
that  the  testratrix  had  a  sound  disposing  mind  and  memory,  but  not  that 
she  had  attained  the  age  for  making  a  devise  of  land,  because  it  was  the 
duty  of  the  court  to  admit  the  will  to  proof,  if  it  was  effectual  for  any  pur- 
pose. So  *'  the  sentence  of  a  foreign  court,  is  not  conclusive  as  to  the 
ground  of  condemnation,  if  there  be  any  ambiguity  as  to  what  that  ground 
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is:"  Dalgleish  v.  Hodgson,  7  Biug.  495;  Hobbs  v.  Henning,  17  C.  B.  N. 
S.  791.  Such  estoppels  should,  moreover,  be  given  in  evidence,  because 
the  aid  of  the  jury  is  needed  to  apply  them  to  the  facts:  Hobbs  v.  Hen- 
ning; and  are  limited  not  merely  to  the  res,  but  to  the  jus  in  rem,  which 
forms  the  subject-matter  of  the  decision  :  Hunsden  v.  Wetherill,  1  Eng. 
L.  &  Eq.  132;  Sifford  v.  Beaty,  12  Ohio  St.  196;  Megee  v.  Beirne,  39 
Peun.  St.  50,  63  ;  and  no  one  will  be  precluded  by  their  operation,  unless 
his  interests  were  so  directly  involved  that  he  would  be  entitled  to  appear 
and  demand  a  hearing  for  their  protection :  The  Mary,  9  Cr.  126. 

Foreign  Judgments. 

It  is  now  established  in  England  that  foreign  judgments  are  conclusive  : 
Bank  of  Australasia  v.  Nias,  16  Q.  B.  717;  Henderson  v.  Henderson,  6  Id. 
288 ;  Scott  v.  Pilkington,  2  Best  &  S.  11 ;  Godard  v.  Gray,  L.  R.,  6  Q.  B. 
137 ;  Vanquelin  v.  Bernard,  15  C.  B.  N.  S.  341  ;  Rankin  v.  Goddard,  54 
Me.  28,  55,  Id.  389;  unless  impeached  for  fraud  or  want  of  jurisdiction: 
Lazier  v.  Westcott,  26  N.  Y.  146;  and  such  is  the  present  inclination  of 
the  authorities  in  the  United  States :  Rankin  v.  Goddard  ;  Lazier  v.  West- 
cott. But  it  is  only  of  late  years  that  the  courts  have  arrived  at  this  con- 
clusion ;  and  it  was  long  held  that  such  judgments  rose  no  higher  than 
prima  facie  evidence,  and  did  not  possess  the  absolute  and  conclusive  force 
which  belongs  to  the  decision  of  a  domestic  tribunal :  see  Hitchcock  v. 
Aicken,  1  Cai.  460 ;  Jackson  v.  Jackson,  1  Johns.  426  ;  Bartlett  v.  Knight, 
1  Mass.  400;  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  64;  Bissell  v.  Briggs,  9 
Mass.  462. 

It  is  generally  conceded  that  a  judgment  establishing  the  status  of  a 
thing  or  person  in  one  State  or  country  will  be  equally  conclusive  in  every 
other  where  the  question  is  again  drawn  in  controversy,  because  such  a 
judgment  is  an  exercise  of  sovereign  power,  which  takes  effect  on  the  sub- 
ject-matter before  the  court  to  render  it  that  which  it  is  declared  to  be : 
Castrique  v.  Imrie,  8  C.  B.  N.  S.  405;  L.  R.,  4  H.  L.  414;  Roth  v.  Roth, 
104  111.  35.  For  a  like  reason,  payments  made,  powers  exercised,  sales 
effected,  and  other  acts  finally  accomplished  in  obedience  to  the  directions 
of  a  foreign  tribunal  may  be  valid,  although  the  decree  under  which  they 
took  place  is  erroneous,  and  would  not  be  enforced  if  it  were  still  execu- 
tory :  Barbar  v.  Lamb,  8  C.  B.  N.  S.  95 ;  Castrique  v.  Imrie  ;  Bissell  v. 
Briggs  ;  Taylor  v.  Phelps ;  ante.  In  like  manner,  an  adjudication  on  the 
title  to  real  estate  cannot  be  controlled  or  reversed  by  the  tribunals  of 
another  State  or  country :  Story  on  Conflict  of  Laws  463 :  ante ;  and  it 
results  from  the  same  principle  that  if  the  land  be  sold  subsequently  to  the 
judgment,  and  the  proceeds  remitted  to  a  foreign  country,  the  estoppel  will 
follow  and  bind  the  fund :  Monroe  v.  Douglas,  4  Sandf.  Ch.  126. 

It  was  held  at  one  period  that  a  foreign  judgment  was  conclusive  as  a 
defence,  but  not  when  adduced  as  a  cause  of  action.  The  plaintiff  was 
precluded  because  he  chose  the  tribunal,  and  must  abide  by  the  result. 
But  the  court  might  refuse  to  execute  a  foreign  judgment  which  appeared 
to  be  contrary  to  the  law  or  the  merits  of  the  case  as  finally  disclosed  in 
evidence :  Story  on  the  Conflict  of  Laws,  §  598  ;  Philips  v.  Hunter,  2  H. 
Bl.  410  ;  Smith  v.  Lewis,  3  Johns.  159 ;  Barney  v.  Patterson,  6  Har.  &  J. 
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182 ;  Taylor  v.  Phelps,  1  Har.  &  G.  492.  In  Philips  v.  Hunter,  Eyre, 
C.  J.,  said  that,  "the  court  would  not  examine  the  judgment  of  a  foreign 
tribunal  when  brought  forward  as  a  bar.  It  is  in  one  way  only  that  the 
sentence  of  the  court  of  a  foreign  State  is  examiuable  in  our  courts,  and 
that  is  when  the  party  who  claims  the  benefit  of  it  applies  to  our  courts  to 
•enforce  the  sentence.  When  it  is  thus  voluntarily  submitted  to  our  juris- 
diction, we  treat  it  not  as  obligatory  to  the  extent  to  which  it  would  be 
•obligatory,  perhaps,  in  the  country  in  which  it  was  pronounced,  nor  as  obli- 
gatory to  the  extent  to  which  by  our  law  sentences  and  judgments  are 
•obligatory ;  uofr  as  conclusive,  but  as  matter  in  pais,  as  a  consideration 
.prima  facie  sufficient  to  raise  a  promise.  We  examine  it  as  we  do  all  other 
•considerations  or  promises ;  and  for  that  purpose  we  receive  evidence  of 
•what  the  law  of  the  foreign  State  is,  and  whether  the  judgment  is  warranted 
by  law."  This  distinction  is,  however,  at  variance  with  the  doctrine  of 
•estoppel  which  requires  mutuality.  Both  the  parties  should  obviously  be 
bound  or  neither,  and  the  plaintiff  ought  not  to  be  precluded  where  the 
judgment  would  not  have  been  conclusive  on  the  defendant.  In  Burnham 
v.  Webster,  1  W.  &  M.  172,  foreign  judgments  were  said  to  be  open  to 
examination  whether  they  were  alleged  as  a  defence  or  cause  of  action, 
and  the  dicta  in  Jordan  v.  Robinson,  15  Me.  167;  Cummings  v.  Banks,  2 
Barb.  602;  Ragan  v.  Cuyler,  24  Ga.  397;  Hatch  v.  Spofford,  24  Conn. 
432,  and  Monroe  v.  Douglas,  incline  to  the  opposite  opinion,  that  they  are 
absolutely  binding  if  the  court  has  jurisdiction  of  the  cause  and  the 
parties. 

The  doctrine  that  the  sentence  of  a  foreign  tribunal  is  less  conclusive  as 
a  cause  of  action  than  when  it  is  alleged  by  way  of  defence,  is  obviously 
untenable;  and  the  English  courts  now  hold  that,  whether  a  judgment  is 
or  is  not  erroneous,  it  imposes  a  legal  obligation  which  the  tribunals  of  all 
nations  should  not  only  recognise,  but  execute.  This  is  true  even  win-re 
the  judgment  is  founded  on  a  misapprehension  of  the  law  of  the  country 
where  it  is  sought  to  be  enforced,  unless  the  mistake  is  not  only  obvious 
l»ii t  perverse.  A  recovery  was  accordingly  had  in  Godard  v.  Gray,  ante, 
on  a  French  judgment,  although  the  original  cause  of  action  arose  on  a 
contract  made  in  England,  and  it  was  conceded  that  the  lex  loci  contractus 
had  been  misconceived  by  the  foreign  tribunal.  "The  defendant,"  said 
Bramwell,  J.,  "  can  no  more  set  up,  as  an  excuse  relieving  him  from  the 
iluty  of  paying  the  amount  awarded  by  the  judgment  of  a  foreign  tribu- 
nal, having  jurisdiction  over  him  and  the  cause,  that  the  judgment  pro- 
ceeded on  a  mistake  as  to  the  English  law,  than  he  could  set  up  as  an 
excuse  that  there  had  been  a  mistake  as  to  the  law  of  some  third  country, 
incidentally  involved,  or  as  to  any  other  question  of  fact."  The  same 
^doctrine  was  held  in  Lazier  v.  Westcott,  26  N.  Y.  146,  and  Rankiu  v.  God- 
dard,  55  Me.  389. 

All  the  authorities  agree  that  a  judicial  decision  cannot  impose  a  per- 
sonal obligation,  unless  the  court  has  the  requisite  authority  for  the  deter- 
mination of  the  cause,  and  the  parties  are  subject  to  the  authority  of  the 
court:  Rosev.  Himely,  4  Cr.  241  ;  Bradstreet  v.  Neptune  Ins.  Co.,  3  Suran 
'600;  Ferguson  v.  Mahon,ll  A.  &  E.  179 ;  Lawrence  v.  Brown,  1  Seld. 
-394:  Foster  v.  Glazener,  27  Ala.  391;  ante,  see  vol.  i.  This  is  equally 
•true,  whether  the  question  arises  on  a  domestic  or  foreign  judgment :  Wil- 
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liarason  v.  Ball,  8  How.  566;  although  a  judgment  pronounced  arbitrarily 
without  a  hearing,  and  which  ought  not  to  be  enforced  extra-territorially, 
may  be  valid  in  the  original  forum  by  force  of  positive  law  :  Steel  v. 
Smith,  7  W.  &  S.  447.  The  obligation  of  foreign  judgments  is  founded 
on  comity,  and  should  be  kept  in  strict  subordination  to  the  principles  of 
natural  justice  and  international  law  :  Moulin  v.  Trenton  Ins.  Co.,  4  Zab. 
222.  Hence,  a  judgment  rendered  in  personam,  in  one  sovereignty,  may 
be  successfully  disputed  in  another,  by  showing  that  the  party  was  not 
amenable  to  the  authority  of  the  court,  or,  as  it  seems,  that  if  he  were, 
the  court  did  not  take  proper  steps  to  exercise  its  authority  over  his  per- 
son, by  the  service  of  process,  or  giving  him  notice  in  some  other  manner, 
of  the  pendency  of  the  action  and  the  necessity  for  his  coming  forward  to 
take  defence  :  Ferguson  v.  Mahon,  11  A.  &  E.  179  ;  Reynolds  v.  Fenton, 
3  C.  B.  187  ;  ante,  see  vol.  i. ;  Bischoff  v.  Wethered,  9  Wall.  812  ; 
Schibsby  v.  Westenholtz,  L.  R.,  6  Q.  B.  155  ;  McEwan  v.  Zimmer,  38  Mich. 
765;  Shepard  v.  Wright,  59  How.  Pr.  512;  Putnam  v.  M  -Dougall,  47  Vt. 
478  ;  Wernet's  App.,  91  Penn.  St.  319  ;  although  if  the  defendant  appears 
voluntarily  and  takes  the  chances  of  a  judgment  in  his  favor,  he  will  be 
bound  :  De  Cosse  Brissac  v.  Rathbone,  6  H.  &  N.  301.  The  presumption 
is,  however,  in  favor  of  the  proceedings  of  all  duly  constituted  tribunals, 
whether  foreign  or  domestic  :  ante ;  see  vol.  i. ;  Henderson  v.  Henderson, 
6  Q.  B.  288 ;  and  they  will  not  be  held  to  have  exceeded  or  abused  theii 
powers,  unless  the  defect  is  clearly  shown :  Robertson  v.  Struth,  5  Q.  B. 
941  :  Barber  v.  Lamb,  8  0.  B.  N.  S.  95.  It  is  not  necessary,  therefore,  to 
allege,  in  declaring  on  a  foreign  judgment,  that  the  court  had  jurisdiction 
over  the  cause  or  the  parties,  because  this  will  be  presumed  until  the  con- 
trary is  made  apparent :  Robertson  v.  Struth.  In  Karns  v.  Kuukle,  2 
Minn.  313,  the  point  was  however,  though  apparently  with  less  reason, 
decided  the  other  way.  In  declaring  on  any  judgment  it  is,  however, 
requisite  to  state  in  what  court  it  was  pronounced  :  Packard  v.  Hill,  7 
Cow.  434;  and  the  record  as  set  forth  must  disclose  the  original  cause  of 
action  :  Ashley  v.  Laird,  14  Ind.  222. 

It  was  held  in  Schibsby  v.  Westenholtz,  L.  R.,  6  Q.  B.  155,  that  a  judg- 
ment rendered  by  a  French  tribunal  by  default  for  want  of  an  appearance, 
against  a  Danish  subject  who  did  not  reside  in  France,  would  not  be  en- 
forced in  England,  because  there  was  nothing  to  make  it  incumbent  on  the 
defendant  to  obey  the  judgment.  The  point  is  very  clear,  but  the  court 
seems  to  have  been  of  opinion  that  if  the  defendant  had  been  subject  to 
the  French  laws,  when  the  judgment  was  pronounced,  it  would  not  only 
have  been  obligatory  there,  but  in  any  other  country  where  it  was  alleged 
as  a  defence  or  cause  of  action.  Bramwell,  J.,  said  that  the  plaintiff  was 
a  Dane,  resident  in  France.  The  defendants  were  Danes,  resident  in  Lon- 
don, and  carrying  on  business  there.  Agreeably  to  the  laws  of  France,  a 
French  subject  might  sue  a  foreigner,  though  not  resident  in  France,  and 
for  this  purpose  an  alien  who  resided  in  France  was  considered  as  a  French 
subject.  The  mode  of  citation  in  such  cases  was  by  serving  the  summons 
on  the  Procureur  Imperial.  The  practice  of  the  French  government  in 
such  cases  was  to  forward  the  summons  to  the  consulate  of  the  country  where 
the  defendant  resided,  with  directions  to  communicate  it  to  the  defendant; 
but  this  was  not  required  by  the  French  law,  and  was  simply  done  from 
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a  regaid  to  fair  dealing.  If  the  defendant  did  not  appear  within  a  month, 
judgment  might  be  given  against  him,  but  he  still  had  two  months  in 
which  to  appear  and  be  heard  on  the  merits.  After  that  lapse  of  time  the 
judgment  became  final.  The  jury  had  found  that  the  defendant  had 
notice  of  the  summons  and  of  the  pendency  of  the  proceedings  in  the 
French  court,  in  time  to  have  appeared  and  defended  the  action.  It  was 
contended  on  his  behalf  that  foreign  judgments  obtained  by  default,  where 
the  citation  was  as  in  the  case  before  the  court  by  an  artificial  mode  pre- 
scribed by  the  laws  of  the  country  in  which  the  judgment  was  given,  were 
not  enforceable  in  England,  because  such  a  mode  of  citation  was  contrary 
to  natural  justice.  Lord  Elleuborough  had  indeed  used  expressions  to 
this  effect  in  Buchanan  v.  Rucker,  1  Camp.  63.  But  this  was  a  declara- 
tion in  the  hurry  of  Nisi  Prius ;  and  when  the  case  came  before  the  court 
in  bane,  he  based  his  decision  on  the  ground  that  the  laws  passed  by 
a  country  were  not  binding  on  foreigners  who  were  not  subject  to  its 
jurisdiction. 

No  country  could  pass  a  law  to  bind  the  whole  world,  but  every  country 
could  pass  laws  that  would  bind  a  great  many  persons.  The  question,  there- 
fore, was  whether  the  defendant  in  this  particular  case  was  such  a  person 
as  to  be  bound  by  the  judgment  which  it  was  sought  to  enforce  against 
him.  "Now,  on  this,  we  think  some  things  are  quite  clear  on  principle. 
If  the  defendants  had  been  at  the  time  of  the  judgment  subjects  of  the 
country  whose  judgment  is  sought  to  be  enforced  again>t  t IK-HI,  we  think 
that  its  laws  would  have  bound  them.  Again,  if  the  defendants  had  been 
at  the  time  when  the  suit  was  commenced  resident  in  the  country,  so  as  t< 
have  the  benefit  of  its  laws  protecting  them,  or,  as  it  is  sometimes  expressed, 
owing  temporary  allegiance  to  that  country,  we  think  that  its  laws  would 
have  bound  them.  If  at  the  time  when  the  obligation  was  contracted  the 
defendants  were  within  the  foreign  country,  but  left  it  before  the  suit 
was  instituted,  we  should  be  inclined  to  think  the  laws  of  that  country 
bound  them  ;  though  before  finally  deciding  this  we  should  like  to  hear 
the  question  argued.  But  every  one  of  those  suppositions  is  negatived  in 
the  present  case.  Again,  we  think  it  clear,  upon  principle,  that  if  a  person 
selected  as  plaintiff,  the  tribunal  of  a  foreign  country  as  the  one  in  which 
he  would  sue,  he  could  not  afterwards  say  the  judgment  of  that  tri- 
bunal was  not  binding  upon  him."  The  defendants  did  not  fall  within  any 
of  these  categories :  they  had  no  property  in  France,  and  the  debt  was  not 
contracted  there.  It  was,  therefore,  clear  that  there  was  nothing  to  make 
it  their  duty  to  obey  the  judgment  of  the  French  tribunal. 

It  results  from  what  was  thus  said  that  a  foreign  judgment,  rendered  by 
a  duly  constituted  tribunal,  is  at  least  equally  conclusive  with  a  foreign 
law.  But  it  does  not  follow  that  every  such  judgment  should  be  enforced 
by  the  courts  of  another  state.  The  duty  of  enforcing  the  laws  of  a  foreign 
country,  is  one  of  imperfect  obligation,  and  does  not  arise  if  the  law  is  man- 
ifestly contrary  to  justice.  If  Parliament  were  to  declare  by  statute  that 
A.  was  indebted  to  B.  in  a  sum  certain,  A.  would  be  bound  while  he  re- 
mained in  England,  but  the  obligation  would  not  follow  him  elsewhere,  nor 
would  it  be  enforced  by  the  courts  of  other  countries.  An  ex  parte  deci- 
sion pronounced  without  notice  or  appearance,  in  conformity  to  a  statute, 
does  not  rise  higher  than  such  an  act  of  Parliament.  It  may  have  all  the 
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force  of  the  statute  which  authorizes  it,  but  it  cannot  have  more.  Such  a 
proceeding  is  not  consistent  with  natural  justice,  nor  does  it  give  rise  to  a 
presumption  that  the  merits  of  the  case  have  been  considered  and  deter- 
mined. The  inference  is  rather  the  other  way ;  and  that  the  court  omitted 
to  consider  that  which  it  did  not  take  the  appropriate  means  to  know.  It 
makes  no  difference,  in  this  regard,  whether  the  defendant  is  an  English 
subject,  or  a  foreigner  passing  through  the  country  in  the  pursuit  of  busi- 
ness or  pleasure.  Mr.  Justice  Bramwell  said,  in  another  part  of  the  same 
judgment,"  the  true  principle  on  which  the  decisions  of  foreign  tribunals  are 
enforced  in  England  is  that  stated  by  Parke,  B.,  in  Russell  v.  Smyth,  9  M. 
&  W.  819,  and  again  repeated  by  him  in  Williams  v.  Jones,  13  Id.  633, 
that  the  judgment  of  a  court  of  competent  jurisdiction  over  the  defendant, 
imposes  a  duty  or  obligation  on  the  defendant  to  pay  the  sum  for  which  the 
judgment  is  given,  which  the  courts  in  this  country  are  bound  to  enforce, 
and  consequently  that  anything  which  negatives  that  duty,  or  forms  a  legal 
excuse  for  not  performing  it,  is  a  defence  to  the  action."  If  this  is  an  ac- 
curate statement  of  the  principle,  it  must  be  competent  for  the  defendant 
to  show  that  he  did  not  have  a  day  in  court,  and  that  there  is  a  good  de- 
fence to  the  action,  which  would  have  prevented  the  rendition  of  the  judg- 
ment, if  it  had  been  heard.  Such  evidence  may  not  negative  the  obligation 
of  the  judgment  as  a  rule  of  the  country  where  it  was  pronounced,  but  it 
affords  a  reason  why  it  should  not  be  executed  by  the  courts  of  other  coun- 
tries, where  that  rule  does  not  prevail. 

The  better  opinion  seems  to  be  that  the  conclusive  effect  of  a  foreign 
judgment,  is  due  to  the  natural  inference  that  a  judicial  sentence  is  as  near 
an  approach  to  justice  as  the  imperfection  of  society  and  government  will 
permit.  If  the  former  tribunal  mistook  the  law  or  facts,  so  may  any  other 
that  attempts  to  review  the  decision.  When  the  defendant  is  heard,  or 
makes  default  after  notice,  this  presumption  is  juris  et  de  jure,  and  cannot 
be  overcome.  It  is  sustained  by  the  maxim  interest  reipublicce  ut  sit  finis 
litium,  which  is  equally  applicable,  whether  the  question  arises  in  the  same 
country  or  any  other.  This  is  going  as  far  as  right  reason  will  carry  us, 
and  beyond  the  limits  set  on  the  continent  of  Europe,  and  even  by  the 
English'  authorities,  until  a  very  recent  period.  Ou  the  other  hand,  it  is  no 
less  obvious  that  where  it  is  made  apparent  that  the  court  proceeds  without 
notice  or  appearance,  the  presumption  in  favor  of  the  judgment  is  repelled 
and  gives  place  to  another  of  an  opposite  character.  It  cannot  be  inferred 
that  the  merits  were  considered  or  determined,  because  there  was  no  oppor- 
tunity to  lay  them  before  the  judges.  Such  a  proceeding  may  be  valid  in 
the  original  forum,  as  an  exercise  of  the  arbitrary  power  of  a  government 
which  is  not  subject  to  constitutional  restraints.  But  it  is  not  in  that  due 
course  of  law,  which  should  be  beyond  the  reach  of  statutes,  nor  does  it 
impose  a  duty  which  the  courts  of  other  countries  are  under  an  obligation 
to  enforce.  It  is  conceded  that  a  judicial  sentence  imposing  a  fine  or 
penalt}  foi  the  violation  of  a  statute,  has  no  extra-territorial  sanction, 
and  an  ex  parte  judgment  in  favor  of  an  individual  does  not  rest  on  higher 
ground. 

It  would  seem  that  a  man  should  be  able  to  appear  in  defence  of  his 
goods  when  attached  in  another  state  or  country,  without  thereby  sub- 
jecting himself  to  the  authority  of  the  court :  Steam  Navigation  Co.  v. 
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Guillou,  11  M.  &  W.  877,  894;  Bissell  v.  Briggs,  9  Mass.  462.  «  It  would 
be  unreasonable,"  said  Parsons,  J.,  in  the  case  last  named,  "  to  oblige 
any  man  living  in  one  State,  and  having  effects  in  another,  to  make  him- 
self amenable  to  the  courts  in  the  last  state,  that  he  might  defend  his  pro- 
perty there  attacked."  In  Blyler  v.  Kline,  64  Peuu.  St.  139,  a  judgment 
rendered  under  such  circumstances,  was,  notwithstanding,  held  to  impose 
a  personal  and  extra-territorial  obligation  j  and  a  similar  view  was  taken 
in  De  Cosse  Brissac  v.  Rathbone,  6  H.  &  N.  301,  and  Simpson  v.  Fogo, 
1  Johns.  &  H.  18 ;  see  Schibsby  v.  Westenholz,  L.  R.,  6  Q.  B.  155 
162. 

It  has  been  repeatedly  held  and  would  seem  plain  on  principle,  that 
though  foreign  judgments  are  conclusive  of  the  point  which  they  decide, 
they  do  not  rise  above  the  rank  of  evidence  or  operate  as  a  merger  of  the 
original  cause  of  action  :  Bank  of  Australasia  v.  Harding,  9  C.  B.  661  ; 
Bank  of  Australasia  v.  Nias,  16  Q.  B.  717 ;  Bank  v.  Beebe,  53  Vt.  177. 
But  the  judgments  of  the  different  States  of  this  country  have  been 
invested  by  the  constitution  and  the  legislation  of  Congress  with  the  same 
force  and  effect  in  every  other  State  as  they  have  in  that  where  they  were 
rendered,  and  may  not  only  operate  as  a  bar,  by  way  of  merger  to  suits 
brought  upon  the  original  cause  of  action:  Bank  of  the  United  States  v. 
Merchants'  Bank  of  Baltimore,  7  Gill  415  ;  Napier  v.  Gidiere,  1  Spear's 
Eq.  214;  Colt's  Estate,  4  W.  &  S.  314;  Rogers  v.  Odell,  39  N.  H.  4.V2  ; 
Besley  v.  Palmer,  1  Hill  482;  Baxley  v.  Liuah,  16  Peim.  St.  241  ;  but 
must  be  declared  on  in  debt  as  obligations  of  record,  and  not  in  assumpsit : 
Andrews  v.  Montgomery,  19  Johns.  162;  Boston  Indian-rubber  Factory  v. 
Hoit,  14  Vt.  92  ;  Weylaud  v.  Porterfield,  1  Mete.  (Ky.)  638 ;  2  Am.  Lead. 
Cas.  663,  5th  ed.  They  have,  moreover,  all  the  presumptions  in  their  favor 
which  exist  in  the  case  of  domestic  judgments,  and  will  be  finally  and  abso- 
lutely conclusive  of  the  facts  and  the  law,  unless  it  can  be  made  to  appear 
that  the  court  exceeded  its  powers  in  taking  cognisance  of  the  cause,  or 
that  the  parties  were  not  subject  to  the  authority  of  the  court :  Rae  v.  Hul- 
bert,  17  111.  572;  Warren  v.  McCarthy,  25  Id.  95  ;  Topp  v.  Biauch  Bank. 
2  Swan  184;  Duvall  v.  Fearson,  18  Md.  502 ;  McFarland  v.  White,  13 
La.  Ann.  394 ;  Rogers  v.  Rogers,  15  B.  Mon.  364 ;  Milne  v.  Van  Bus- 
kirk,  9  la.  558;  Randolph  v.  Keiler,  21  Mo.  557  ;  Riley  v.  Murray,  8  Ind. 
304 ;  Cincinnati  Railroad  Co.  v.  Wynne,  1-1  Id.  385  ;  Judkins  v.  Union- 
ville  F.  Ins.  Co.,  37  N.  H.  470  ;  Clark  v.  Pritchett,  5  Harr.  283 ;  San- 
ford  v.  Sanford,  28  Conn.  6  ;  Bank  of  North  America  v.  Wheeler,  Id. 
433  ;  Struble  v.  Malone,  3  la.  586  ;  Cheever  v.  Wilson,  9  Wall.  108  ;  Kerr 
v.  Kerr,  41  N.  Y.  272  ;  Folger  v.  Columbian  Ins.  Co.,  99  Mass.  267  : 
Reber  v.  Wright,  68  Peun.  St.  471  ;  Roberts  v.  Hodges,  1  Green  299  ; 
Harry  man  v.  Roberts,  52  Md.  64  ;  Jardine  v.  Reichert,  39  N.  J.  Law  165  ; 
Gilfry  v.  Saarbach,  34  Leg.  Int.  240  ;  Johnson  v.  Dobbins,  5  W.  N.  C. 
537  ;  Black  v.  Smith,  13  W.  Va.  780. 

It  is,  notwithstanding,  well  settled,  in  general,  that  a  judgment  rendered 
in  one  State  may  be  impeached  in  another,  by  showing  that  the  court  had 
not  jurisdiction  over  the  cause :  Moulin  v.  Trenton  Ins.  Co.,  4  Zab.  222  ; 
Marr  v.  Wetzel,  3  Col.  2  ;  Guthrie  v.  Lowry,  84  Penn.  St.  533 ;  Barrett  v. 
Oppenheimer,  12  Heisk.  298  ;  or  that  the  notice  which  natural  justice  and 
the  principles  of  jurisprudence  require,  was  not  given  to  the  defendant, 
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vol.  i. ;  Foster  v.  Glazeuer,  27  Ala.  391 ;  Warren  Man-.ifacUriug  Co.  v. 
.Etna  Ins.  Co.,  2  Paine  501;  Smith  v.  Smith,  17  111.  482;  Nicholas  v. 
Able,  14  Tex.  532;  Norwood  v.  Cobb,  15  Id.  500  ;  Winston  v.  Taylor,  28 
Mo.  82 ;  McLaurine  v.  Monroe,  30  Id.  462 ;  Boylan  v.  Whitney,  3  Ind 
140  ;  Black  v.  Black,  4  Bradf.  174;  Fitzsiminons  v.  Marks,  66  Barb.  333  , 
Bank  v.  Peabody,  55  Vt.  492.  And  the  better  opinion  would  seem  to  be, 
that  the  want  of  notice  may  be  established  by  proof,  not  only  when  the 
record  is  silent,  but  in  opposition  to  its  averments:  Carleton  v.  Bickford, 
13  Gray  591 ;  Kerr  v.  Kerr,  41  N.  Y.  272 ;  Shufeldt  v.  Buckley,  45  111. 
223 ;  Pollard  v.  Baldwin,  22  Iowa  328 ;  Nicholas  v.  Able ;  Norwood  v. 
Cobb ;  Boylaiu  v.  Whitney  ;  Black  v.  Black ;  Rape  v.  Heaton,  9  Wis. 
328  ;  Hindman  v.  Mackall,  3  Greene  (Iowa)  170 ;  Love  v.  Love,  40  Iowa 
220;  Gilman  v.  Gilman,  126  Mass.  26;  Napton  v.  Leaton,  71  Mo.  358; 
Murray  v.  Murray,  6  Oreg.  17 ;  Bowler  v.  Huston,  30  Grat.  266 ;  although 
this  has  been  denied  in  some  instances,  and  a  recital  of  record  that  the 
defendant  was  served  with  process  or  appeared,  held  to  preclude  him  from 
establishing  the  contrary  by  parol  or  extrinsic  evidence :  Lap  ham  v. 
Briggs,  27  Vt.  26 ;  Clark  v.  Pritchett,  5  Harr.  283 ;  Westcott  v.  Brown, 
13  Ind.  83 ;  ante,  vol.  i. ;  see  2  Am.  Lead.  Cas.,  5th  ed.,  613,  621, 
642,  645 ;  Bank  of  North  America  v.  Wheeler,  28  Conn.  433  ;  Wetherill 
v.  Stillmau,  65  Penn.  St.  105;  Rogers  v.  Burns,  27  Id.  545.  In  R.  R.  Co. 
v.  Mercer,  33  Leg.  Int,  366,  it  is  said  that  the  recital  of  service  in  the 
record  of  a  suit  in  Georgia  would  probably  be  conclusive,  were  it  not  that 
by  the  laws  of  Georgia  the  return  may  be  controverted ;  and  greater  force 
will  not  be  given  to  it  here  than  it  has  there. 

H. 


[The  remaining  cases  in  this  volume  were  omitted  from  the 
eighth  English  edition.  It  has  been  thought  advisable, 
however,  to  retain  them  in  the  present  American  edition. 
They  are  accordingly  published  with  the  English  notes  of 
the  seventh  English  edition.  The  American  notes  have 
either  been  rewritten,  or  the  authorities  brought  down  to 
the  present  year. — EDITORS.] 


J'ANSONf.STUAKT. 
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[REPORTED  1  T.  R.  748.1 

To  print  of  any  person  that  he  is  a  swindler  is  a  libel,  and  actionable,  for  it  is  not  ne- 
ccF.-nry,  in  order  to  maintain  an  action  of  libel,  that  the  imputation  should  be  one  which 
if  f-poki-n  would  he  actionable  a*  a  slander. 

A  justification  of  such  a  charge  must  state  the  particular  instances  of  fraud  by  which  the 
defendant  moans  to  support  it. 

Tins  action  was  brought  in  the  Common  Pleas  for  a  libel  printed  in 
the  "  Morning  Post,"  which  was  stated  in  the  declaration  with  innu- 
endos,  as  follows : 

"  The  public  cannot  be  too  frequently  cautioned  against  notorious 
swindlers  and  common  informers.  A  nest  of  these  hornets"  (meaning 
the  notorious  swindlers  and  common  informers),  "  who  live  by  sucking  the 
honey  produced  by  industrious  bees,  have  lately  been  discovered  dividing 
the  spoil  at  their  nest  in  the  corner  of  the  King's  Road"  (meaning  the 
dwelling-house  of  the  plaintiff),  "  from  whence"  (meaning  the  said 
dwelling-house  of  the  plaintiff)  "  they"  (meaning  the  said  notorious 
swindlers  and  common  informers)  "  have  heretofore"  (meaning  before  the 
said  time  of  printing  and  publishing  the  said  libel)  "  issued  to  sting  the 
unsuspecting"  (meaning  to  insinuate  and  be  understood  thereby  that 
the  said  plaintiff  was  illegally,  fraudulently  and  dishonestly  concerned 
(986) 
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and  connected  with  divers  swindlers  and  common  informers,  and  shared 
with  them  the  spoil  and  plunder  by  them  from  other  persons  unlawfully, 
fraudulently,  dishonestly  and  by  swindling,  gotten  and  obtained).  "  The 
head  of  the  gang"  (meaning  the  plaintiff,  and  also  meaning  thereby  that 
the  plaintiff  was  the  principal  and  head  of  the  gang  of  the  said  swindlers 
and  common  informers)  "  possesses  in  a  strong  degree  the  attributes  of 
a  gentleman  called  the  Devil,  who  first  seduces,  then  stimulates,  and  at 
last  deceives,  and  leaves  his  dupes  to  punishment"  (meaning  thereby 
and  intending  to  be  thereby  understood  that  the  plaintiff  was  guilty  of 
deceiving  and  defrauding  divers  persons  with  whom  he  had  dealings  and 
transactions,  and  that  he,  the  plaintiff  was  not  to  be  trusted).  "  This 
diabolical  character"  (meaning  the  plaintiff),  "like  Polyphemus,  the 
man-eater,  has  but  one  eye,  and  is  well  known  to  all  persons  acquainted 
with  the  name  of  a  certain  noble  circumnavigator"  (meaning  by  the  said 
last-mentioned  words  to  allude  to  the  name  of  the  plaintiff  J'Anson; 
and  meaning  thereby  and  intending  that  it  should  be  thereby  understood 
that  the  said  false,  scandalous,  malicious  and  libellous  words  were  appli- 
cable to,  and  published  of  and  concerning  the  said  W.  J'Anson). 

The  defendant  pleaded  that  the  plaintiff  had  been  illegally,  fraudu- 
lently and  dishonestly  concerned,  and  connected  with,  and  was  one  of  a 
gang  of  swindlers  and  common  informers,  and  had  also  been  guilty  of 
deceiving  and  defrauding  divers  persons  with  whom  he  had  had  dealings 
and  transactions,  wherefore  he  printed  and  published,  &c. 

To  this  plea  there  was  a  special  demurrer,  and  the  following  causes 
were  shown  :  that  the  defendant  had  not  set  forth  or  shown  in  or  by  his 
plea  in  what  manner  the  plaintiff  was  illegally,  fraudulently,  and  dis- 
honestly concerned  and  connected  with,  and  was  one  of  a  gang  of  swin- 
dlers and  common  informers ;  and  also  that  the  defendant  hath  not 
thereby  shown  or  disclosed  any  particular  person  or  persons  with  whom 
the  plaintiff  was  so  illegally,  fraudulently,  and  dishonestly  concerned 
and  connected ;  and  also  that  the  defendant  has  not  shown  or  disclosed 
any  particular  person  or  persons  with  whom  the  plaintiff  has  been  guilty 
of  deceiving  or  defrauding,  or  in  what  manner,  or  in  what  particular 
dealings  and  transactions,  he  hath  so  deceived  and  defrauded  any  such 
person  or  persons  ;  and  also  that  the  defendant  hath  not  in  or  by  his 
plea  set  forth  any  day  or  time  when  the  said  several  facts  alleged  by  him 
in  that  plea  against  the  plaintiff  or  any  of  them  happened ;  and  also 
that  the  defendant  had  set  forth  the  charges  in  that  plea  contained  in  so 
general  and  uncertain  a  manner,  that  the  plaintiff  cannot  know  what 
particular  facts  the  defendant  will  attempt  to  establish  by  evidence  on 
the  trial  of  this  cause  in  order  to  support  those  charges,  and  therefore 
cannot  be  prepared  to  disprove  or  answer  the  same. 
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After  argument  on  this  demurrer,  the  Court  of  Common  Pleas1  gave 
judgment  for  the  defendant.  The  record  was  then  removed  into  this 
court  by  a  writ  of  error:  and  the  errors  assigned  were  similar  to  the 
causes  of  demurrer. 

Wood,  for  the  plaintiff,  insisted  that  the  plea  of  justification  was  too 
general  and  uncertain,  because  it  did  not  sufficiently  apprise  the  plain- 
tiff of  the  defence  which  was  intended  to  be  set  up.  The  defendant 
ought  to  have  alleged  some  particular  crime,  with  the  time,  the  place, 
and  the  person  with  whom  the  plaintiff  was  supposed  to  be  connected. 
A  similar  justification  was  attempted  to  be  pleaded  in  the  case  of  New- 
man v.  Bailey.2  That  was  an  action  by  a  justice  of  the  peace  against 
the  defendant,  who  charged  him  with  "  pocketing  all  the  fines  and  pen- 
alties forfeited  by  delinquents  whom  he  convicted,  without  distributing 
them  to  the  poor,  or  in  any  other  manner  accounting  for  a  sum  of  50£. 
then  in  hand."  The  defendant  pleaded  "  that  the  plaintiff  was  a  justice 
of  the  peace,  and  that,  during  the  time  he  acted  as  such,  he  convicted 
divers  and  sundry  persons  respectively  in  divers  and  sundry  fines  and 
sums  of  money,  for  and  on  pretence  of  their  having  respectively  com- 
mitted divers  respective  offences  against  the  form  and  effect  of  divers 
statutes  of  this  realm  ;  which  said  respective  fines  and  sums  of  money, 
amounting  in  the  whole  to  50/.,  he  received  of  the  respective  delinquents 
so  by  him  convicted,  and  had  not  paid  the  same  to  the  several  persons  to 
whom  the  same  ought  to  have  been  paid  by  virtue  of  the  respective 
statutes,  but  had  kept  and  detained  the  same,  contrary,"  &c.  To  this 
there  was  a  special  demurrer  ;  and  the  court  were  clearly  of  opinion  that 
the  justification  was  bad,  because  it  did  not  specify  any  one  fine  or  pen- 
alty which  had  been  unjustly  levied. 

Const,  for  the  defendant. — The  plea  may  be  as  general  as  the  declara- 
tion :  and  in  the  present  case  the  plea  denies  the  whole  charge.  Thi? 
is  distinguishable  from  the  case  cited ;  for  there  was  a  specific  charge 
that  the  plaintiff  had  taken  certain  fines  which  belonged  to  the  king, 
and  the  justification  was  general.  But  here  the  point  in  issue  was  the 
whole  life  and  character  of  the  plaintiff;  therefore  it  would  have  been 
to  no  purpose  for  the  defendant  to  have  specified  any  one  particular 
instance,  because  that  would  not  have  been  sufficient  to  prove  the  charge 
in  the  declaration.  And  if  the  defendant  had  set  forth  many  instances 
he  probably  might  have  failed  in  the  proof  of  one,  and  then  his  justifi- 
cation could  not  be  supported.  And  besides,  if  it  were  necessary  to 
specify  all  the  charges,  it  would  be  making  the  record  itself  a  libei. 
Pleas  of  justification  need  not  be  drawn  with  more  precision  and  cer- 

*  H.  27  G.  3,  C.  B.  *  H.  16  G.  3,  B.  R. 
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lainty  than  indictments  ;  and  there  are  several  instances  where  a  gene- 
ral charge  of  this  kind  is  sufficient  even  in  an  indictment,  such  as 
charges  of  barratry,  or  keeping  a  common  bawdy-house :  1  Hawk.  P. 
C.,  2  Hawk.  P.  C.,  c.  25,  s.  59.  In  2  Atk.  339,  it  is  said  that  in  the 
case  of  an  indictment  for  keeping  a  common  bawdy-house,  without 
charging  any  particular  fact,  though  the  charge  be  general,  yet  at  the 
trial  the  prosecutor  may  give  in  evidence  particular  facts  and  the  par- 
ticular time  of  doing  them  :  the  same  rule  as  to  keeping  a  common  gam- 
ing-house. So  a  general  charge  for  keeping  a  disorderly  house  was  held 
sufficient:  2  Burr.  1232.  In  the  present  case,  the  being  a  swindler 
consists  in  divers  acts ;  and  therefore  it  was  sufficient  for  the  defendant 
to  plead  the  charge  generally,  and  give  the  particular  facts  in  evidence. 
But  if  it  be  not  now  too  late  to  take  any  exception  to  the  declaration, 
that  appears  to  be  informal  and  insufficient.  It  charges  the  defendant 
with  having  called  the  plaintiff  a  common  informer  and  swindler  :  now 
the  former  is  not  actionable,  and  the  latter  is  not  a  legal  term  of  which 
the  law  can  take  notice.  It  is  true,  indeed,  that  they  are  explained  by 
innuendos  to  mean  defrauding  and  plundering ;  but  the  terms  them- 
selves are  not  capable  of  that  explanation  ;  therefore  the  defendant  has 
a  right  to  throw  out  the  innuendos,  and  consider  the  charge  itself.  And 
if  the  matter  be  not  actionable,  the  manner  is  not  material :  Astley  v. 
Younge,  2  Burr.  811.  Besides  the  libel  is  not  sufficiently  descriptive 
of  the  person  of  the  plaintiff. 

Wood,  in  reply. — The  true  nature  of  a  plea  is  to  disclose  to  the  plain- 
tiff the  particular  facts  which  are  meant  to  be  given  in  evidence  against 
him  :  but  this  plea  is  so  general,  that  the  plaintiff  cannot  be  prepared  to 
answer  it.  As  to  the  charge  in  the  declaration  being  too  general,  it  is 
to  be  observed  that  it  is  the  charge  of  the  defendant.  And  if  it  were 
not  actionable  on  account  of  its  generality,  any  person  might  calumniate 
another  with  impunity  by  generally  scandalizing  his  character.  This 
has  been  compared  to  an  indictment  for  keeping  a  common  bawdy-house, 
where  it  is  said  that  a  general  allegation  is  sufficient:  but  even  there  the 
house  itself  must  be  specified ;  the  time  and  the  acts  done  are  only  the 
evidence  of  keeping  an  improper  house.  Suppose  the  plaintiff  had  been 
indicted  for  swindling,  it  would  not  have  been  sufficient  to  state,  as  this 
plea  does,  that  he  had  been  guilty  of  defrauding  divers  persons  :  but 
the  indictment  must  have  stated  whom  he  had  defrauded,  and  the  time 
when.  So  an  indictment  generally  for  felony  is  not  sufficient ;  it  must 
allege  the  particular  species  of  felony.  Therefore,  on  the  defendant's 
argument  this  plea  cannot  be  supported.  Then,  as  to  the  declaration 
not  being  sufficient ;  it  is  actionable  to  charge  any  person  with  that 
which  may  be  the  subject  of  an  indictment.  And  there  is  no  doubt  but 
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that,  if  the  charge  against  the  plaintiff  were  true,  he  might  have  been 
indicted  for  it.  And  even  though  certain  words,  which  scandalize  the 
character  of  another,  be  not  actionable  in  themselves,  yet  if  they  be  re- 
duced to  writing,  they  become  the  subject  of  a  libel  :  Austin  v.  Culpep- 
per,  2  Show.  313.  And  the  innuendos  are  explanations  in  fact,  which 
are  admitted  on  this  record. 

ASHURST,  J. — This  plea  is  bad,  on  account  of  its  generality.  The 
substance  of  the  libel  is,  that  the  plaintiff  was  a  common  swindler,  and 
that  he,  in  concert  with  others,  defrauded  divers  persons.  One  part  of 
the  defendant's  arguments  has  been  that  this  plea  is  only  as  general  as 
the  charge  in  the  declaration.  But  it  is  to  be  observed,  that  it  was  the 
charge  of  the  defendant,  and  the  plaintiff  was  bound  to  state  it  as  it  was 
made.  And  it  does  not  follow,  that  the  defendant  ought  to  justify  in  so 
general  a  way.  The  defendant  is  priina  facie  to  be  considered  as  a 
wrongdoer.  When  he  took  upon  himself  to  justify  generally  the  charge 
of  swindling,  he  must  be  prepared  with  the  facts  which  constitute  the 
charge,  in  order  to  maintain  his  plea:  then  he  ought  to  state  those  facts 
specifically,  to  give  the  plaintiff  an  opportunity  of  denying  them  ;  for 
the  plaintiff  cannot  come  to  the  trial  prepared  to  justify  his  whole  life. 
If  the  plaintiff  had  been  a  common  swindler,  the  defendant  ought  to 
have  indicted  him  ;  but  he  has  no  right  to  libel  him  in  this  way.  And 
if  the  defendant  has  acted  wrong  in  libelling  the  plaintiff,  he  has  brought 
this  difficulty  upon  himself:  but  where  a  man  stands  forth  as  a  public 
prosecutor,  he  is  entitled  to  the  protection  of  the  public.  In  some  few 
cases,  a  general  charge  in  an  indictment  may  be  sufficient;  but  those  of 
barratry  and  keeping  a  disorderly  house  are  almost  the  only  instances. 
The  latter  case  may  be  supported  without  mentioning  the  name  of  any 
individual  who  frequents  the  house,  because  it  may  be  notorious  to  the 
neighbors  that  disorderly  persons  do  go  there,  without  their  being  ena- 
bled to  specify  any  particular  person.  But  where  a  charge  of  this  kind  is 
preferred,  it  must  be  more  particular,  in  order  to  apprise  the  other  party 
of  it.  Now  here,  if  the  defendant  can  support  his  charge  that  the 
plaintiff  has  defrauded  divers  persons,  it  must  be  known  to  him  whom 
he  lias  defrauded,  and  he  must  call  them  as  witnesses  to  prove  the  par- 
ticular acts  of  fraud :  if  he  cannot  substantiate  his  charge,  he  ought  not 
to  have  made  it. 

BULLER,  J. — It  seems  to  me  that  the  argument  of  the  defendant's 
counsel  blows  hot  and  cold  at  the  same  time.  For,  first,  it  is  said  that 
the  term  "swindler  ''  imports  a  variety  of  acts  of  fraud,  and  therefore 
that  they  could  not  be  stated  in  the  plea,  because  it  would  be  multifari- 
ous. But  the  objection  afterwards  taken  to  the  declaration  is,  that  the 
term  u  swindler ''  is  too  general,  and  cannot  be  legally  understood.  But 
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Mr.  J.  Ashton  formerly  held  otherwise,  for  he  said  that  the  word 
"swindler"  was  in  general  use,  and  that  the  court  could  not  say  they 
were  ignorant  of  it.  But  at  all  events  we  cannot  say  on  this  record 
that  we  do  not  understand  the  import  of  it,  for  it  is  explained  to  be 
"defrauding  divers  persons. "  The  first  question  then  here  is,  whether 
the  defendant  is  at  liberty  to  charge  the  plaintiff  with  swindling,  with- 
out showing  any  instance  of  it.  That  is  contrary  to  every  rule  of  plead- 
ing ;  for  wherever  one  person  charges  another  with  fraud,  he  must  know 
the  particular  instances  on  which  his  charge  is  founded,  and  therefore 
ought  to  disclose  them.  The  rule  in  pleading  in  this  :  that  wherever  a 
subject  comprehends  multiplicity  of  matter,  to  avoid  prolixity,  generality 
of  pleading  is  allowed  ;  as  a  bond  to  return  all  writs,  &c.  But  if  there 
be  any  thing  specific  in  the  subject,  though  consisting  of  a  number  of 
acts,  they  must  be  all  enumerated  ;  as  on  a  covenant  "  to  enfeoff  of  all  his 
lands,"  the  covenantor  in  showing  performance  must  state  them  all ;  so 
if  a  person  be  bound  "  to  pay  all  the  legacies  in  the  will,''  he  must 
specify  them  all,  and  aver  payment  of  each ;  and  the  reason  is,  because 
all  these  facts  lie  within  the  knowledge  of  the  party.1  Now  in  the 
present  case,  if  this  plea  were  to  be  suffered,  it  would  be  to  allow  any 
person  to  libel  another  more  on  the  records  of  the  court  than  he  could 
do  in  a  public  newspaper.  If  the  plaintiff  has  been  guilty  of  any  acts 
of  swindling,  the  defendant  must  be  taken  to  know  them.  He  could  not 
prove  the  justification,  as  he  has  pleaded  it,  by  general  evidence ;  but  he 
has  no  justification,  unless  he  can  prove  the  special  instances  ;  and, 
knowing  them,  he  ought  to  put  them  on  the  record,  that  the  plaintiff 
might  be  prepared  to  answer  them.  It  has  been  said  that  this  case  is 
different  from  that  of  Newman  v.  Bailey,  because  that  was  a  specific 
charge.  But  that  is  not  so ;  for  there  the  plaintiff  was  charged  -svirh 
pocketing  all  the  fines,  &c.,  which  was  as  general  as  possible.  And  there 
the  court  said  it  was  necessary  to  specify  the  particular  acts.  The  cases 
of  indictments  which  were  cited  do  not  apply  here.  As  to  that  of  bar- 
ratry, it  has  always  been  stated  as  an  exception  to  the  general  rule ;  I 
have  not  been  able  to  discover  how  that  exception  was  first  established ; 
but  it  is  of  ancient  date.  But  in  that  case  something  more  is  required 
than  is  stated  in  the  present  case ;  for  although  the  indictment  is  good 
in  a  general  form,  yet  it  has  always  been  held  that  the  prosecutor  must 
give  the  defendant  notice  before  the  trial  of  the  particular  instances  that 
are  meant  to  be  proved :  so  that  even  there  the  inconvenience  of  allow- 
ing a  general  charge  is  guarded  against.  With  respect  to  the  case  of 
an  indictment  for  keeping  a  common  bawdy-house,  there  more  certainty 
in  the  indictment  is  required  than  is  stated  here ;  for  it  must  state  the 
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place  where  the  house  is  situate,  and  the  time;  the  crime  therefore  is 
particularly  stated  in  that  case,  for  the  offence  is  the  keeping  of  the 
house ;  and  it  is  not  necessary  to  prove  who  frequents  the  house,  for 
that  may  be  impossible  ;  but  if  any  unknown  persons  are  proved  to  be 
there  behaving  disorderly,  it  is  sufficient  to  support  the  indictment.  So 
in  the  case  of  a  common  scold,  it  is  not  necessary  to  prove  the  particular 
expressions  used ;  it  is  sufficient  to  prove  generally  that  she  is  always 
scolding.  Therefore  in  all  these  instances,  the  party  is  sufficiently  ap- 
prised of  the  nature  of  the  charge  which  is  intended  to  be  proved  against 
him.  It  is  not  true,  as  was  contended,  that  the  general  character  of  the 
plaintiff  is  put  in  issue  ;  for  the  evidence  to  support  the  defendant's  plea 
must  be  special.  Where  it  is  permitted  to  the  party  to  give  general  evi- 
dence of  character,  as  in  the  case  of  a  prisoner,  he  cannot  enter  into 
particular  instances ;  but  where,  as  in  the  present  case,  the  whole  defence 
arises  from  the  proof  of  particular  facts,  the  general  character  is  not  in 
issue.  Then  as  to  the  declaration  itself,  it  contains  as  libellous  a  charge 
as  can  well  be  imagined. 

GROSE,  J.,  declined  giving  any  opinion,  as  he  had  argued  this  case  at 
the  bar  in  the  Court  of  Common  Pleas. 

Judgment  reversed. 


THE  rule  of  law  formerly  acted  on  respecting  certainty  in  pleading,  is  laid 
down  by  Buller,  J.,  in   the  text,  viz.,  "  that  where  a  subject  comprehends 
multiplicity  of  matters,  there,  to  avoid    prolixity,  generality  of  pleading  is 
allowed,  as  in  case  of  a  bond  to  return  all  writs  :  and  the  other  party  shall  be 
j'Ut  to  show  a  particular  breach.     But  it'  there  be  anything   specific    in   the 
subject,  though  consisting  of  a  number  of  acts,  they  must  all  be  enumerated. 
As.  in  a  covenant  to  en  feoff  of  all  his  lands,  the  covenantor,  in   showing  per- 
formance, must  state  them  all ;  so  if  a  person  be  bound  to  pay  all  the  legacies 
in  a  will,  he  must  specify  them  all,  and  aver  payment  of  each  ;  and  the  rcax.n 
is,  because  the  facts  lie  within  the  knowledge  of  the  party."     See  Co.  Lift. 
3U3.  b  ;  Com.  Dig.  Pleader,  2  V.13,  2  W.  33,  the  notes  to  Cutler  v.  Southern, 
1  Wins.  Saund.  116,  and  Burgess  v.  Beaumont,  7   M.&  G.  962.     But,  where 
a  bond  was  conditioned  for  the  payment  of  all  the  covenants  in  an  indenture, 
a  general  performance  might  be  pleaded,  and  it  lay  upon    the  other  side  to 
show  a  breach  in  some  particular.    See  Lord  Arlington  v.  Merricke.  2  Saund. 
411.     Unless  some  of  the  covenants  were  in  the  negative,  for  then    he  must 
answer  them  specially  :  Co.  Litt.  303  ;  Norton  v.  Sinmies,  Hob.  48 ;  1  Wms. 
Saund.  117,  n.  1  ;    or  in  the  disjunctive,  for  then   he   might  show  which  he 
has  performed,  Ibid. ;  or  unless  the  condition  were  to  perform  the  covenants 
in  an  indenture,  and  to  pay  a  sum  of  money  on  a  given  day,  there   the    plea 
of  performance  generally  was  improper.     See  the  judgment  of  Tindal,  C.  J., 
Roakes  v.  Manser,  1  C.  B.  541.     In  cases  of  conditions  to  indemnify,  it  was 
enough  to  say,  that  if  the  plaintiff  was  not  damnified  :    Cox   v.  Joseph,  5  T. 
R.  309  ;  1  Wms.  Saund.  117,  n.     If,  indeed,  the  condition  was   to  discharge 
the  plaintiff  from  some  particular    thing,  the   defendant   must  have  shown 
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specially  how  lie  had  done  it ;  but  if  it  was  to  discharge  him  from  any 
damage  by  reason  of  that  particular  thing,  then  he  need  not,  for  that  is,  in 
reality  a  condition  to  indemnify  him  against  it.  See  the  authorities  cited 
in  1  Wms.  Saund.  Ibid.  These  rules  with  reference  to  certainty  are  in 
substance  still  in  force,  although  a  more  general  mode  of  pleading  is 
now  allowed  in  many  instances,  and  the  right  to  demur  for  want  of 
certainty  in  those  cases  in  which  the  objection  is  one  of  form  only  has  been 
removed  by  the  Common  Law  Procedure  Act,  1852  (15  &  16  Viet.  c.  76), 
which  has  abolished  special  demurrers.  The  ordinary  course  now  taken  when 
any  real  difficulty  arises  from  the  want  of  sufficient  certainty,  is  an  application 
to  the  court  or  a  judge  to  strike  out  or  amend  the  pleading  objected  to,  on  the 
ground  that  it  prejudices,  embarasses,  or  delays  the  fair  trial  of  the  action. 
See  sects.  51  and  52  of  the  last-mentioned  statute. 

The  rule  which  required  certainty  of  pleading  was  enforced  with  peculiar 
strictness  in  cases  of  justifications  to  actions  of  slander  or  libel ;  for  the  man 
propagating  a  charge  derogatory  to  another's  character- is,  prima  facie,  to  be 
considered  a  tort-feasor  (per  Ashurst,  J.,  in  the  text,  and  Tindal,  C.  J.,  in 
Young  v.  Murphy,  3  Bing  N.  C.  54)  ;  he  has  done  that  which  subjects  him 
to  a  criminal  prosecution,  even  if  the  charge  be  true ;  unless  the  publication 
can  be  shown  to  have  been  for  the  public  benefit,  so  as  to  bring  the  case  within 
the  operation  of  sect.  6  of  the  6  &  7  Viet.  c.  96.  See  R.  v.  Newman,  1  E. 
&  B.  558.  And  it  would  be  extremely  hard  if  the  plaintiff,  who  risks  his 
character  upon  the  trial  of  the  issue  joined  upon  the  plea  of  justification, 
were  to  be  left  in  any  uncertainty  as  to  the  precise  nature  of  the  accusation 
he  undertakes  to  rebut.  In  such  a  case  he  is  in  fact  and  truth  the  defend- 
ant, though  formerly  he  appears  plaintiff  upon  the  record  ;  since  failure  gen- 
erally inflicts  upon  him  a  heavier  punishment  than  the  award  of  any  amount 
of  damages,  however  large,  would  prove  to  his  accuser.  Nay,  in  the  older 
treatises  upon  crown  law,  it  is  laid  down,  that  if  a  plea  of  justification,  imput- 
ing an  indictable  offence,  be  found  against  the  plaintiff,  he  may  immediately 
be  arraigned  before  the  petty  jury,  as  if  a  grand  jury  had  found  a  true  bill 
against  him  ;  the  oaths  of  the  twelve  men  who  tried  the  issue  joined  upon 
the  plea  of  justification,  being  equivalent  to  those  of  the  grand  jurors.  The 
doctrine,  therefore,  promulgated  in  the  text,  has  been  always  followed  up  by 
the  courts.  See  Holmes  v.  Catesby,  1  Taunt.  543 ;  Oliver  v.  Lord  Wm.  Ben- 
tiuck,  3  Taunt.  456 ;  Jones  v.  Stevens,  11  Price  235. 

A  plea  of  justification,  therefore,  to  a  declaration  in  slander,  or  libel,  must 
contain  a  specific  charge,  set  forth  with  certainty  and  particularity  :  see 
O'Brien  v.  Clement,  16  L.  J.  Exch.  76,  and  Hickinbotham  v.  Leach,  10  M. 
&  W.  361,  where  Baron  Alderson  observed  that  "  the  plea  ought  to  state  the 
charge  with  the  same  precision  as  in  an  indictment;"  and  that  charge  must 
be  as  extensive  as  the  imputation  complained  of  in  the  declaration  :  see 
O'Brien  v.  Bryant,  16  M.  &  W.  168,  and  Gregory  v.  Duke  of  Brunswick, 
6  M.  &  G.  205.  Since  the  Common-Law  Procedure  Act,  1852,  a  practice 
has  prevailed  of  pleading  in  general  terms  that  the  matters  in  the  declara- 
tion complained  of  are  true  in  substance  and  in  fact :  see  a  form  of  such 
a  plea  and  the  observations  upon  it  in  Bullen  and  Leake's  Preced.  of 
Pleadings'  432.  This  mode  of  pleading  appears  to  be  clearly  insufficient 
where  the  libel  or  slander  complained  of  does  not  consist  of  a  distinct  state- 
ment that  particular  facts  have  occurred,  which  statement  may  be  deemed  to 
be  incorporated  in  the  plea  which  asserts,  in  general  terms,  the  truth  of  the 
libel.  For  where  the  words  in  question  do  not  amount  to  a  statement  of 
specific  facts,  but  impute  the  commission  of  an  offence,  or  general  misconduct  (as 
in  the  principal  case,  where  the  libel  charged  the  plaintiff  with  being  a  swindler), 
there  seems  to  be  nothing  in  the  recent  legislation  to  destroy  the  common-law 
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right  of  the  plaintiff  to  have  set  out  on  the  record  the  circumstances  which 
are  to  be  proved  against  him,  and  which  are  supposed  to  justify  the  particular 
imputation  ;  so  that  he  may  obtain  the  opinion  of  the  court  (and,  if  neces- 
sary, of  a  court  of  error),  upon  the  question  whether  these  circumstances 
support  the  charge  of  which  complaint  is  made.  If  this  were  not  so,  it 
would  be  open  to  the  defendant  in  every  case  of  this  description  to  deprive 
the  plaintiff,  by  his  mode  of  pleading,  of  the  right  to  submit  the  justifica- 
tion to  the  court  as  a  matter  of  law,  and  to  compel  him  to  try  before  a  jury 
(from  whose  decision  error  will  not  lie)  the  issue  raised  on  the  plea.  A  dif- 
ference of  opinion  prevails  among  the  judges  as  to  whether  this  general  mode 
of  pleading  ought  in  any  case  to  be  allowed.  In  Honess  v.  Stubbs,  7  C.  B. 
N.  S.  555,  the  court  refused  to  allow  a  general  plea  of  this  description  to  be 
pleaded  to  a  declaration  containing  three  counts  charging  separate  libels.  A 
plea  which  justifies  part  only  of  a  libel  or  slander,  while  it  professes  to  jus- 
tify the  whole,  is  bad  according  to  the  common  rules  of  pleading  :  Johns  v. 
Gittings,  Cro.  Eliz.  239;  Cooper  v.  Lawson,  8  A.  &  E.  746;  Clarkson  v.  Law- 
son,  6  Bing.  266,  where  the  libel  charged  a  proctor  with  being  thrice  sus- 
pended by  Sir  John  Nicholl,  and  once  by  Lord  Stowell ;  and  the  plea  only 
alleged  one  suspension  by  Sir  John  Nicholl ;  Accord.  Goodburne  v.  Bowman, 
9  Bing.  532 ;  Ingram  v.  Lawson,  5  Bing.  N.  C.  66.  And  though,  if  a  plea 
justify  everything  in  the  libel  that  is  essential,  it  is  a  good  answer :  Clarke  v. 
Taylor,  2  Bing.  N.  C.  654;  the  judgment  in  Cooper  v.  Lawson,  8  A.  &  E. 
746 ;  Morrison  v.  Harmer,  3  Bing.  N.  C.  759,  where  the  words,  "  scamps  and 
rascals"  were  not  specifically  justified;  and  Tighe  v.  Cooper,  7  E.  &  B.  639, 
where  a  statement  by  the  defendant  in  writing,  in  a  particular  transaction, 
that  "  he  conceived  that  there  was  nothing  too  base  for  the  plaintiff  to  be 
guilty  of,"  was  held  to  be  substantially  justified  by  a  plea  which  showed  that 
in  that  particular  transaction  the  defendant  had  falsely  and  fraudulently  denied 
his  signature  to  a  document ;  yet  a  plea  will  be  bad  which  professes  to  justify 
that  part  only  of  a  libel  which  is  not  essential,  leaving  out  that  part  which 
gives  the  sting  to  the  whole.  That  was  the  point  in  Mountney  v.  Watton,  2 
B.  &  Ad.  673,  in  which  case  the  plaintiff  sued  upon  the  following  libel  inserted 
in  a  newspaper  : 

"  HORSE-STEALER. 

"  C.  M.,  a  native  of  Derby,  was  taken  into  custody  in  this  town,  on  Satur- 
day night,  on  suspicion  of  having  stolen  a  gray  horse,  the  property  of  Mr. 
Thomas  Adderly,  of  Stone,  Shropshire.  Information  was  given  to  Mr.  Bow- 
dler,  solicitor,  who  happened  to  be  constable  for  the  night,  that  such  a  char- 
acter was  at  the  White  Horse,  Frankwell.  Mr.  B.,  with  Heyward  the  police 
officer,  went  in  search  of  him,  and  found  him  asleep  in  bed.  Heyward  awoke 
him.  and  asked  him  where  he  had  left  the  gray  horse:  he  immediately 
answered  '  Chester :'  but  on  looking  round,  and  observing  who  put  the  ques- 
tion, he  denied  all  knowledge  of  the  horse."  The  libel  then  went  on  to  state 
that  he  had  escaped  and  been  retaken.  And  the  declaration  contained  the 
following  innuendo,  viz.,  "  Then  and  there  by  the  said  libellous  matter,  intend- 
ing and  meaning  that  he,  the  said  plaintiff,  had  been  and  was  guilty  of  feloni- 
ously stealing  a  horse."  The  plea  (a  justification)  was  pleaded  to  the  whole 
libel  usave  and  except  as  to  the  word  '  horse- stealer  ;'  part  of  the  said  sup- 
posed libel."  Upon  demurrer,  the  court  held  the  plea  bad.  "The  gist  of 
the  whole  matter  imputed  by  this  libel,"  said  Littledale,  J.,  "  is  contained  in 
the  word  '  horse- ste'iler,'  the  rest  is  a  statement  of  facts,  from  wh.ich  the  impu- 
tation contained  in  that  word  is  deduced.  In  such  a  case,  I  think  the  defend- 
ant cannot  excuse  parts  of  a  libel,  as  grounded  on  matter  of  suspicion,  unless 
he  can  justify  that  which  is  the  result  of  the  whole."  See  Edsall  v.  Russell, 
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4  M.  &  G  1090;  Smith  v.  Parker,  13  M.  &  W.  459;  0'Brieti  v.  Bryant  16 
M.  &  W.  168;  and  where  a  libel  imputes  the  commission  of  a  crime  under 
aggravated  circumstances  the  plea  must  justify  the  aggravation  :  Helsham  v. 
Black  wood,  11  C.  B.  111.  Lord  Tenterden,  however,  said  in  Mountney  v. 
Watton,  2  B.  &  Ad.  673,  that  he  did  not  mean  to  decide,  that  where  an  alleged 
libel  is  divisible,  one  part  may  not  be  justified  separately  from  the  rest.  And 
Park,  J.,  said,  he  was  rather  of  opinion  it  might  be  so.  See  too  Clarke  v. 
Taylor,  2  Bing.  N.  C.  654,  ubi,  per  Tindal,  C.  J.  "  There  can  be  no  doubt 
that  a  defendant  may  justify  part  only  of  a  libel  containing  several  distinct 
charges."  That  he  may  do  so  is  now  settled  by  McGregor  v.  Gregory,  11  M. 
&  W.  287 ;  see  Fero  v.  Ruscoe,  4  Corns.  162  ;  Sterling  v.  Sherwood,  20 
Johns.  206  :  Ames  v.  Hazard,  6  R.  I.  335,  344.  To  the  same  effect  as  Mount- 
ney v.  Watton  is  Roberts  v.  Brown,  10  Bing.  519;  and  see  also  Cooper  v. 
Lawson,  8  A.  &  E.  746 ;  Gregory  v.  Duke  of  Brunswick,  6  M.  &  G.  205 ; 
Biddulph  v.  Chamberlayne,  17  Q.  B.  351,  and  R.  v.  Newman,  1  E.  &  B. 
558. 

The  second  point  mentioned  in  the  marginal  note  to  this  case,  namely,  that 
words  may  be  actionable  when  written  which  would  not  be  so  when  spokenr 
is  too  well  settled  to  need  comment.  See  Thorley  v.  E.  of  Kerry,  4  Taunt. 
355,  where  it  was  solemnly  established  in  error.  In  order  to  support  an 
action  of  slander,  in  cases  in  which  no  special  damage  has  been  sustained,  the 
words  must  impute  some  offence  punishable  by  the  criminal  law  ;  see  Sweet- 
apple  v.  Jesse,  5  B.  &  Ad.  27  ;  Jackson  v.  Adams,  2  Bing.  N.  C.  402  ;  Brayne 
v.  Cooper,  5  M.  &  W.  249  ;  or  some  misconduct  or  incapacity  in  the  plain- 
tiff's trade,  office,  or  profession,  or  that  the  plaintiff  actually  labors  under  a 
contagious  disorder  ;  that  he  did  labor  under  one  is  not  sufficient,  per  Ashurst, 
J.,  Carslake  v.  Mapledoram,  2  T.  R.  475.  (As  to  slander  of  title,  that  is  not 
actionable  unless  coupled  with  special  damage  :  Malachy  v.  Soper,  3  Bing. 
N.  C.  371 ;  Brook  v.  Rawl,  4  Exch.  521  ;  though  slander  of  a  chattel  may 
be  such  as  to  amount  to  slander  of  the  owner  in  his  trade,  in  which  case  it  is 
actionable  without  special  damage  :  Ingram  v.  Lawson,  6  Bing.  N.  C.  212.) 
But  "  if  a  man  deliberately  and  wilfully  publishes  anything  in  writing  con- 
cerning another  which  renders  him  ridiculous,  or  tends  to  hinder  mankind 
from  associating  or  having  intercourse  with  him,  an  action  lies  against  such 
publisher,"  per  Wilmot,  0.  J.,  2  Wils.  403. 


IT  was  said  by  Spencer,  C.  J.,  in  delivering  the  opinion  of  the  court  in 
Van  Ness  v.  Hamilton,  19  Johns.  349,  368,  that  he  knew  of  no  case  im- 
pugning the  principles  laid  down  in  J'Anson  v.  Stuart,  and  he  chiefly  relied 
on  the  authority  of  that  decision,  in  holding  as  he  did  in  the  case  then 
before  him,  that  a  plea  of  justification  in  an  action  of  slander,  cannot  make 
a  general  charge  of  criminality  or  misconduct,  but  must  set  out  the  spe- 
cific facts  in  which  the  imputed  offence  consists,  and  with  such  certainty, 
as  to  afford  the  plaintiff  an  opportunity  of  joining  issue  precisely  upon 
their  existence. 

It  was  held,  notwithstanding,  in  Cooper  v.  Greeley,  1  Den.  347,  that 
where  the  libel  complained  of  consisted  in  an  allegation,  that  the  plaintiff 
had  avoided  bringing  a  prior  action  in  his  own  county  because  he  was 
known  there ;  a  plea  that  he  bore  a  bad  character  in  that  county,  and 
was  generally  reputed  to  be  a  proud,  malicious,  censorious  and  revengeful 
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man,  was  a  sufficient  justification,  because  it  was  as  specific  as  the  nature 
of  the  charge  made  in  the  libel  would  permit.  For  as  that  was  confined 
to  the  general  reputation  of  the  plaintiff,  it  was  vague  and  indefinite  in 
its  own  nature,  and  could  not  be  reduced  to  greater  certainty  in  the  plea 
than  in  the  original  allegation.  But  it  was  conceded  that  if  the  plaintiff 
had  been  charged  in  the  libel,  with  being  reputed  to  have  committed 
a  particular  crime,  it  might  have  been  necessary  to  aver  that  he  \vas 
guilty. 

The  rule  requiring  certainty  of  averment,  in  a  plea  or  notice  of  justifi- 
cation, results  from  this,  that  such  a  plea  is  a  charge  made  of  record 
against  the  character  of  the  plaintiff,  and  is  as  well  settled  in  this  country 
as  it  is  in  England  :  Henson  v.  Veatch,  1  Blackf.  370 ;  Douge  v.  Pearce, 
13  Ala.  128;  Taylor  v.  Robinson,  29  Me.  323;  Nelson  v.  Musgrave,  10 
Mo.  648  ;  Samuel  v.  Bond,  Litt.  Sel.  Cas.  158  ;  Nail  v.  Hill,  Peck  325  ; 
Van  Derveer  v.  Sutphin,  5  Ohio  St.  293.  The  object  is  to  exonerate  one 
party,  not  to  criminate  the  other;  and  the  defendant  cannot  justify  the 
imputation  of  one  offence  by  establishing  that  the  plaintiff"  was  guilty  of 
another,  which  is  not  the  same,  although  of  the  same  nature  :  Andrews  v. 
Vanduzer,  11  Johns.  38;  Sterling  v.  Sherwood,  20  Id.  204;  Swaun  v. 
Rary,  3  Blackf.  298 ;  Kent  v.  David,  Id.  301 ;  Gage  v.  Robinson,  12  Ohio 
250;  Eastland  v.  Caldwell,  2  Bibb  21;  Matthews  v.  Davis,  4  Id.  173 ; 
Stow  v.  Converse,  4  Conn.  17 ;  Starr  v.  Harrington,  Smith  (Ind.)  360 ; 
Shepard  v.  Merrill,  13  Johns.  475;  Sharpe  v.  Stephenson,  12  Ired.  348; 
Torrey  v.  Field,  10  Vt.  353  ;  Burford  v.  Wible,  32  Penn.  St.  95 ;  Downs 
-.  Hawlev,  112  Mass.  237;  Hallowell  r.  (hmtle,  82  Ind.  554 ;  1  Am.  Lead. 
Cas.  188,  5th  ed.  Such  a  defence,  moreover,  requires  as  much  certainty 
in  evidence  as  in  allegation:  Clark  r.  Dibble,  16  Wend.  601  ;  Shortley  v. 
Miller;  Smith  (Ind.)  395 ;  1  Cart.  544  ;  and  the  defendant  will  not  be 
allowed  to  prove  a  crime  which  it'  like  in  kind  differs  in  any  material  par- 
ticular from  that  alleged  in  the  plea  or  notice:  Andrews  v.  Vanduzer,  11 
Johns.  :>s  ;  Shortley  v.  Miller.  Hence  an  allegation  that  the  plaintiff'  com- 
mitted adultery  with  one  man,  cannot  be  sustained  by  proof  that  she  was 
guilty  of  that  offence  with  another:  llallowell  v.  Guntle;  nor  will,  it  has 
been  said,  evidence  of  an  attempt  to  commit  a  rape  be  admissible  under  a 
plea  that  a  rape  was  actually  committed  :  Pallet  v.  Sargeant,  36  N.  H. 
496.  The  defendant  should  be  confined  to  the  very  matter  at  issue,  and 
not  allowed  to  go  beyond  it  in  order  to  assail  the  plaintiff  on  points  which 
are  not  essential  to  his  own  justification :  Gregory  ?>.  Atkins,  42  Vt.  237. 

And  the  rule  is  general,  and  seems  to  admit  of  but  few  exceptions,  that 
to  render  a  justification  effectual,  it  must  have  all  the  certainty  in  plead- 
ing and  evidence  which  would  be  requisite  to  sustain  a  criminal  prosecu- 
tion for  the  offence  charged  in  the  slander  or  libel,  which  it  is  sought  to 
justify:  Bissell  v.  Cornell,  24  Wend.  354;  Hopkins  v.  Smith,  3  Barb. 
599 ;  Steinman  v.  McWilliams,  6  Penn.  St.  170, 177  ;  Parke  v.  Blackiston, 
3  Harr.  373,  378 ;  McGlemery  v.  Keller,  3  Blackf.  488 ;  Offut  v.  Early- 
wine,  4  Id.  460 ;  Byrket  v.  Monohon,  7  Id.  84  ;  Lauter  v.  McEwen,  8  Id. 
495,  496 ;  Wonderly  v.  Nokes,  Id.  589 ;  Landis  v.  Shauklin,  1  Cart.  92  ; 
Newbit  v.  Statuck,  35  Me.  315  ;  Steele  v.  Phillips,  10  Humph.  461  ;  Gants 
v.  Vinard,  Smith  (Ind.)  287  ;  1  Cart.  476  ;  Craudall  v.  Dawson,  1  Gilm. 
556  ;  McCliutock  v.  Crick,  4  Iowa  453  ;  Burford  v.  Wible,  32  Penn.  St. 


J'ANSON  v.  STUART.  997 

95;  Holton  v.  Muzzy,  30  Vt.  365;  Abshire  v.  Cline,  3  Ind.  115,  Van 
Derveer  v.  Sutphin,  5  Ohio  St.  293  ;  Coulter  v.  Stuart,  2  Yerg.  225 ;  Buck- 
halter,  v.  Coward,  16  S.  C.  435  ;  .Williams  v.  Gunuels,  66  Ga.  521 ;  Curb- 
ley  v.  Wilson,  71  111.  209  ;  Mott  v.  Dawson,  46  la.  533 ;  Polston  v.  See,  54 
Mo.  291. 

But  in  the  Circuit  Court  of  the  United  States  the  rule  was  relaxed,  it 
being  held,  that  although  the  burden  of  proof  is  on  the  defendant  who 
justifies,  to  prove  the  commission  of  the  crime  charged,  yet  it  is  not  neces- 
sary that  it  be  proved  beyond  a  reasonable  doubt :  Baker  v.  Kansas  City 
Times,  18  Am.  L.  Reg.  (N.  S.)  101 ;  and  a  like  decision  is  found  in  Wiscon- 
sin :  Kidd  v.  Flick,  47  Wis.  443 ;  and  in  the  last  case  cited  under  the 
general  rule,  there  was  a  dissent  on  this  ground :  Polston  v.  See.  These 
decisions  and  dicta  are,  however,  of  little  weight  in  comparison  with  the 
great  number  of  cases  sustaining  the  contrary  view ;  in  accordance  with 
which  view  it  has  been  held,  that  in  order  to  sustain  a  justification  of  a 
charge  of  perjury,  the  offence  must  be  proved  by  two  witnesses,  or  by  one 
witness  fortified  by  corroborating  circumstances:  Gorman  v.  Sutton,  32 
Penn.  St.  247  ;  Steiuman  v.  Me  Williams. 

Where  a  plea  of  justification  is  wholly  vague,  as  where  it  is  entered  in 
short,  it  will  be  insufficient,  even  after  the  verdict ;  and  a  reason  for 
reversing  the  judgment,  or  awarding  a  repleader,  at  all  events,  as  against 
the  defendant  by  whom  the  fault  was  committed :  Kirtley  v.  Deck,  3  Hen. 
&  M.  388  ;  Orme  v.  Lodge,  3  Harr.  &  J.  83  ;  although  where  the  time  only 
was  left  uncertain,  and  the  plaintiff  went  to  trial  instead  of  demurring,  the 
issue  was  held  to  be  sufficiently  precise :  Eastland  v.  Caldwell,  2  Bibb  21. 
Although  a  defendant  may  justify  part  of  the  libel  for  the  purpose  of  reduc- 
ing damages,  Stacy  v  Portland  Pub.  Co.,  68  Me.  279,  yet  a  justification 
will  be  insufficient,  as  such,  unless  it  goes  far  enough  to  cover  all  the 
libellous  matter  of  which  the  plaintiff  complains :  Ames  v.  Hazard,  6  R. 
I.  335 ;  and  hence  it  must  not  only  show  that  the  charge  made  against 
him  was  true  in  substance,  but  that  it  was  circumstantially  correct.  In 
Helsham  v.  Blackwood,  11  C.  B.  Ill,  128,  a  plea  justifying  an  article,  in 
which  the  plaintiff  was  alleged  to  have  spent  the  night  previous  to  a  duel, 
in  which  his  antagonist  fell,  in  practising  with  pistols,  was  held  insufficient, 
because  it  did  not  include  this  allegation,  although  averring  in  general 
terms  that  the  account  was  true  and  accurate.  The  opinion  delivered  by 
Maule,  J.,  contains  the  following  language :  "When  an  action  is  brought  for 
libel,  to  make  good  a  plea  to  the  whole  charge,  the  defendant  must  justify 
everything  that  the  libel  contains  which  is  injurious  to  the  plaintiff  If 
the  libel  charges  the  commission  of  several  crimes,  or  the  commission  of  a 
crime  in  a  particular  manner,  the  plea  must  justify  the  charge  as  to  the 
number  of  crimes1  or  the  manner  of  committing  the  crime.  If  the  crime 
is  charged  with  circumstances  of  aggravation,  as  here,  the  plea  is  clearly 
bad  if  it  omit  to  justify  that.  That  which  is  charged  in  this  case,  viz., 
that  the  plaintiff  had  spent  nearly  the  whole  of  the  night  immediately 
preceding  the  duel,  in  practising  pistol  firing,  though  if  the  fact  were  so,  it 
would  make  the  murder  no  more  murder  than  if  the  facts  were  wanting, 

1  See  Clarkson  v.  Lawson,  6  Bing.  266  (E.  C.  L.  R.,  vol.  19),  3  M.  &  P.  605  ;  G 
Bing.  587.  4  M.  &  P.  356  ;  Clark  v.  Taylor,  2  N.  C.  654  ;  3  Sco.  95. 
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it  clearly  aggravates  the  libel.  The  defendant's  own  description  of  it  as  a 
*  damning  piece  of  evidence/  shows  that  the  libel  meant  something  more 
than  the  plea  attempts  to  justify.  If  the  libel  had  imputed  murder  simpli- 
citer,  it  would  have  been  enough  to  show  in  the  plea  that  the  plaintiff  had 
committed  murder.  But  if  the  libel  goes  further,  and  states  something 
besides  which  is  injurious  to  the  plaintiff's  character,  it  is  clear  upon  every 
principle  of  the  law  of  libel,  that  that  must  be  justified  as  well  as  the 
rest,  or  the  defence  fails.  Nobody  can  doubt,  that  if  the  plaintiff  had 
been  guilty  of  the  atrocity  which  this  libel  imputes  to  him,  every  one 
would  have  thought  the  worse  of  him  for  it;  and  if  so,  the  imputation  is 
a  matter  for  which  he  would  be  entitled  to  maintain  an  action;  and  it  is 
not  the  less  to  be  justified,  because  the  libel  couples  with  it  something 
more." 

The  rule  whioh  requires  that  the  plaintiff  in  an  action  of  slander,  shall 
have  full  and  exact  notice  of  the  mutter  which  the  defendant  intends 
to  present  at  the  trial,  would  be  practically  inefficacious,  could  evidence  of 
the  truth  of  the  accusation  be  given,  without  being  pleaded,  although 
merely  in  mitigation  of  damages,  and  not  as  a  defence  to  the  action.  The 
question  arose  in  Underwood  v.  Parks,  2  Str.  1200,  where  the  defendant 
pleaded  not  guilty,  and  offered  to  prove  that  the  words  complained  of  were 
true  in  mitigation  of  damages,  but  the  offer  was  refused  by  the  Chief  Jus- 
tice, who  said  that  the  point  had  been  considered  at  a  meeting  of  all  the 
judges  when  a  large  majority  of  them  had  resolved,  that  the  truth  of  the 
words  could  not  be  proved,  unless  it  was  pleaded,  so  that  the  defendant 
mi^ht  prepare  to  defend  himself;  and  that  the  rule  was  thenceforth  to  be 

led  a  general  one,  which  no  one  would  think  himself  at  liberty  to 
di>r--u'ard.  The  practice  has  since  been  in  conformity  with  this  opinion  : 
1  Am.  Lead.  Cas.  182,  5th  ed. ;  although  it  has  been  held  in  some  instances 
that  the  defendant  may  «rive  evidence  of  acts  on  the  part  of  the  plaintiff, 
which  serve  to  explain  and  extenuate  the  accusation  without  proving  its 
truth,  or  amounting  to  a  justification:  Williams  /•.  Miner,  IS  Conn.  -KM  ; 

and  r.  Kdison,  8  Gratt.  27;  Mapes  v.  Weeks,  4  Wend.  662;  Weed 
r.  Uil. bins,  :\'2  Barb.  315  ;  Clark  v.  Brown,  116  Mass.  504;  Sick  v.  Owens, 
47  Cal.  252 ;  1  Am.  Lead.  Cas.  235,  5th  ed.  Such  a  defence,  like  that 
of  reasonable  and  probable  cause  to  an  action  for  malicious  prosecution, 
rests  on  the  ground  that  an  honest  belief  may  justify  or  extenuate,  although 
founded  on  appearances  whi<  h  prove  fallacious:  Huson  v.  Dale,  19  Mich. 
17.  And  in  Van  Derveer  v.  Sutphin,  5  Ohio  St.  293,  evidence  of  the  cir- 
cumstances by  which  the  defendant  was  led  to  utter  the  slander  was  said 
to  be  admissible  to  disprove  malice  and  in  mitigation  of  damages,  although 
it  tends  to  establish  the  justice  of  the  charge,  and  would  throw  doubt  on 
the  plaintiff's  character,  if  not  accompanied  by  an  admission  that  the 
defendant  was  deceived  by  appearances,  and  spoke  hastily  without  any  suf- 
ficient reason.  See  Bush  v. Proner,  1  Kern.  362;  Williams  v.  Miner,  18 
Conn.  464.  The  weight  of  authority  is,  however,  in  favor  of  confining 
evidence  of  this  description  within  narrow  bounds  ;  and  admitting  nothing 
that  will  sustain  the  slanderous  allegation,  however  much  it  may  serve  to 
excuse  the  fault  committed  by  the  defendant:  Porter  v.  Botkins,  59  Penn. 
St.  484  ;  Oilman  v.  Lowell,  8  Wend.  573  ;  Fero  v.  Ruscoe,  4  Corns.  162. 
It  obviously  requires  much  nicety  and  discrimination  to  draw  the  line 
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which  these  decisions  indicate,  and  prevent  the  plaintiff  from  suggesting 
doubts  of  the  plaintiff's  innocence,  under  the  pretence  of  accounting  for 
the  belief  expressed  of  his  guilt.  The  distinction  is  accordingly  disap- 
proved in  some  of  the  states,  and  the  defendant  not  allowed  to  mitigate  the 
damages  by  showing  how  he  came  to  make  an  accusation  which  he  is 
unable  to  substantiate:  Pallet  v.  Sargeant,  36  N.  H.  496;  Watson  v. 
Moore,  2  Gush.  133.  '  "  In  some  cases,"  said  Perley,  C.  J.,  in  Pallets.  Sar- 
geant, "  it  has  been  held  that  the  defendant,  to  mitigate  damages,  may  give 
evidence  of  such  facts  and  circumstances  as  show  a  ground  of  suspicion, 
not  amounting  to  actual  proof  of  the  plaintiff's  guilt :  Williams  v.  Miner, 

18  Conn.  464;  Haywood  v.  Foster,  16  Ohio  88  ;  Wagner  v.  Holbrunner, 
7  Gill  296  ;  but  the  weight  of  the  authority  in  this  country  is  the  other  way : 
Bodwell  v.  Swan,  3  Pick.  376 ;  Watson  v.  Moore,  2  Gush.  133 ;  Regnier  v. 
Cabot,  2  Gilm.  34  ;  Bush  v.  Prosser,  13  Barb.  221.     And  the  decisions  in 
this  state,  though  perhaps  the  precise  point  has  not  arisen,  go  upon  princi- 
ples inconsistent  with  the  admissibility  of  such  evidence.     Thus  in  Larnos 
v.  Snell,  6  N.  H.  413,  it  was  held  that  evidence  of  particular  facts  tending 
to  impeach  the   plaintiff's  character,  was  not  admissible  in  mitigation  of 
damages;  and  in  Dame  v.  Kenney,  25   N.  H.   318,  it  was  decided  that 
rumors  and  general  reports  are  not  evidence  to  mitigate  damages.     We  are 
of  opinion  that  evidence  of  facts  and   circumstances  tending  to  show,  but 
failing  to  show,  that  the  charge  made  in  the  words  spoken  was  true,  and 
such  as  might  raise  a  suspicion  that  the  plaintiff  was  guilty,  is  not  admis- 
sible in  mitigation  of  damages." 

It  may  be  difficult  to  choose  between  the  opposite  evils  of  allowing  the 
plaintiff  to  be  surprised  by  evidence  which  he  may  be  unable  to  meet 
without  preparation,  and  refusing  the  defendant  permission  to  prove  that 
the  charge  which  he  made  arose  from  a  more  or  less  excusable  mistake, 
and  not  from  malice ;  but  the  hardship  of  excluding  the  truth,  and  narrow- 
ing the  cause  to  the  single  inquiry,  whether  the  words  were  spoken  as 
alleged,  is  so  obvious  that  it  will  probably  be  found  better  in  the  long  run 
to  permit  all  the  circumstances  of  the  case  to  be  laid  before  the  jury,  and 
allow  them  to  judge  how  far  the  defendant  was  in  fault,  and  what  com- 
pensation should  be  awarded  to  the  plaintiff.  A  man  who  makes  a  false 
accusation  under  an  honest  belief  in  the  guilt  of  another  which  he  subse- 
quently discovers  to  be  unfounded,  may  deserve  blame,  and  owe  reparation 
for  his  error  ;  but  he  obviously  stands  in  a  very  different  position  from  a 
wilful  slanderer,  and  should  be  allowed  to  explain  the  mistake,  and 
show  that  he  was  not  actuated  by  a  malignant  purpose :  Huson  v.  Dale, 

19  Mich.  17. 

U  has  been  said  in  a  number  of  instances,  that  a  justification  in  an  ac- 
tion for  slander  or  libel  is  a  deliberate  repetition  of  the  charge  against  the" 
plaintiff,  whence  the  law  will  imply,  and  the  jury  are  bound  to  infer,  actual 
malice,  unless  the  defence  is  sustained  by  the  evidence :  Fero  v.  Ruscoe, 
4  Corns.  162 ;  Gorman  v.  Sutton,  32  Penn.  St.  247 ;  Buckhalter  v.  Coward, 
16  S.  C.  435;  Chamberlin  v.  Vance,  51  Cal.  75;  Downing  v.  Brown,  3 
Col.  571 ;  1  Am.  Lead.  Gas.  191,  5th  ed.  This  doctrine  would  seem  to  be 
at  variance  with  the  general  rule,  that  as  every  plea  is  several,  the  allega- 
tions made  in  one  issue  ought  not  to  be  taken  into  view  in  determining 
another,  and  it  has  consequently  been  qualified  or  denied  in  some  of  the 
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more  recent  cases:  Wheeler  v.  Robb,  1  Blackf.  330;  Murphy  v.  Stout,  1 
Cart.  372;  Shoulty  v.  Miller,  Id.  544;  Swails  v.  Butcher,  2  Id'!  84;  Pullet 
v.  Sargeant,  36  N.  H.  496 ;  Beasley  v.  Meigs,  16  111.  139  ;  Sloan  v.  Petrie, 
15  Id.  425.  And  the  better  opinion  would  seem  to  be  in  accordance  with 
these  decisions,  that  a  plea  of  justification  should  not  be  regarded  as  con- 
clusive proof  of  malice,  merely  because  its  allegations  are  not  sufficiently 
sustained,  and  that  the  question  is,  on  the  contrary,  one  of  fact  for  the  jury, 
depending  on  whether  the  plaintiff  was  governed  by  a  sincere  belief  that 
he  could  protect  himself  by  establishing  the  guilt  of  the  defendant,  or  by 
a  malignant  wish  to  repeat  and  envenom  the  injury  from  which  the  latter 
is  suffering :  Pallet  v.  Sargeant ;  Sloan  v.  Petrie  ;  Freeman  v.  Tinsley,  50 
111.  497;  Hawver  v.  Hawver,  78  Id.  412  ;  Ward  v.  Dick,  47  Conn.  304; 
Ransone  v.  Christian,  49  Ga.  505.  There  is,  however,  no  doubt,  that  when 
the  latter  is  the  real  motive,  and  the  justification  a  mere  means  of  giving 
publicity  to  a  false  accusation,  it  will  be  an  aggravation  of  the  original 
offence,  and  should  be  so  regarded  in  assessing  the  damages:  Pallet  v. 
Sargeant ;  Beasley  v.  Meigs :  Sloan  v.  Petrie ;  Richardson  v.  Roberts,  23 
Ga.  215;  Pool  v.  Devirs,  30  Ala.  672  ;  Gorman  v.  Sutton,  32  Penn.  St. 
247 ;  Ward  v.  Dick,  47  Conn.  304.  It  seems  that  this  rule  cannot  be 
evaded,  and  the  plaintiff  deprived  of  the  right  to  lay  the  justification  be- 
fore the  jury  as  evidence  of  malice,  by  withdrawing  the  plea  after  the  case 
has  gone  to  trial :  Spencer  v.  McMasters,  16  111.  405  ;  Downing  v.  Brown, 
3  Col.  571.  But  the  weight  of  authority  is,  notwithstanding  decisions  the 
other  way  in  Alderman  v.  French,  1  Pick.  1,  and  Harper  v.  Harper,  10 
Bush  454,  that  a  justification  of  a  slander  is  not  such  an  admission  of  its 
utterance,  as  will  dispense  with  the  necessity  for  establishing  it  by  the 
ordinary  means  of  proof,  under  the  general  issue:  Wheeler  v.  Robb,  1 
Blackf.  330;  Wright  v.  Lindsay,  20  Ala.  428:  Farnau  v.  Childs,  66 
111.  544. 

The  law  is  well  settled,  both  in  this  country  and  in  England,  thai 
although  a  verbal  slander  is  not  actionable,  unless  special  damage  is  shown 
or  the  nature  of  what  was  said  carries  with  it  a  legal  presumption  of  injury 
(as  where  the  matter  charged  amounts  to  an  indictable  offence,  or  comes 
home  directly  to  the  business  of  the  party  slandered),  yet,  that  anything 
published  to  the  world  at  large,  which  conveys  an  odious  or  ridiculous 
imputation,  will  entitle  the  injured  party  to  compensation  in  damages: 
Lansing  v.  Carpenter,  9  Wis.  540 ;  Tillson  v.  Robbins,  68  Me.  295  ;  Gabe 
v.  McGinnis,  68  Ind.  538.  In  Cooper  v.  Greeley,  1  Den.  347,  and  Steele  v. 
Southwick,  9  Johns.  214,  the  court  cited  and  approved  the  definition  given 
by  Hamilton,  arguendo,  in  the  People  v.  Crosswell,  3  Johns.  Cas.  337,  who 
had  there  described  a  libel  as  being  "a  censorious  or  ridiculing  writing, 
picture,  or  sign,  made  with  a  mischievous  or  malicious  intent,  towards  gov- 
ernment, magistrates,  or  individuals."  It  was  accordingly  held,  in  Cooper 
v.  Greeley,  that  a  publication  in  a  newspaper,  that  the  reputation  of  the 
plaintiff  was  bad,  was  libellous  in  itself,  and  might  be  so  declared  on,  with- 
out alleging  of  special  damage.  And  it  was  said  by  Story,  J.,  in  Dexter 
v.  Spear,  4  Mas.  115,  that  any  "publication,  the  tendency  of  which  is  to 
degrade  or  injure  another  person,  to  bring  him  into  contempt,  ridicule,  or 
hatred,  which  accuses  him  of  a  crime  punishable  by  law,  or  of  an  act  odious 
and  disgraceful  to  society,  is  a  libel/'  And  such  is  the  well-established 
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rule  in  the  United  States  and  England ;  Colby  v.  Reynolds,  6  Vt.  489  ; 
Clark  v.  Binney,  2  Pick.  113  ;  Hillhouse  v.  Dunning,  6  Conn.  391 ;  Stow 
v.  Converse,  3  Id.  325  ;  McCorkle  v.  Binns,  5  Binu.  340 ;  Nelson  v.  Mus- 
grave,  10  Mo.  648  ;  Perkins  v.  Mitchell,  31  Barb.  461  ;  Taylor  v.  Church, 
1  E.  D.  S.  279 ;  Lindley  v..  Horton,  27  Conn.  58 ;  Curtis  v.  Mussey,  6 
Gray  261  ;  White  v.  Nichols,  3  How.  266.  See  1  Am.  Lead.  Cas.  127, 
5th  ed.,  to  which  the  reader  is  referred  for  a  more  detailed  statement  of 
what  will  constitute  a  slander  or  libel,  and  of  the  rules  of  pleading,  evi- 
dence and  damages  in  actions  for  libel,  slander  or  malicious  prosecution. 

Under  the  Code  of  Procedure  in  New  York,  the  defendant  may 
prove  in  mitigation  of  damages,  facts  and  circumstances  which  disprove 
malice,  although  they  tend  to  establish  the  truth  of  the  defamatory  charge : 
Bush  v.  Prosser,  1  Kern.  347  ;  and  by  statute  in  Massachusetts,  a  plea  of 
justification  is  not  of  itself  proof  of  malice,  but  the  jury  are  to  decide  upon 
the  whole  case  whether  the  plea  was  or  was  not  made  with  a  malicious 
intent :  Stat  of  1826,  ch.  107,  sec.  2. 

H. 
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TRINITY.— 38  GEO.  3,  IN  B.  R. 

[REPORTED,  7  T.  R.  663.] 

The  defendant  may  give  in  evidence  the  declarations  or  admissions  of  the  plaintiff  on 
the  record  to  defeat  the  action,  although  such  plaintiff  appear  to  be  only  a  trustee  for  a 
tnird  person.1 

THIS  was  an  action  on  the  case,  wherein  the  declaration  stated,  that 
in  consideration  that  the  plaintiffs  had  shipped  on  board  a  certain  vessel 
then  lying  at  Embden,  and  whereof  the  defendant  was  master,  certain 
goods  to  be  carried  from  thence  to  London,  there  to  be  delivered  in  good 
condition  and  dry  (except  in  case  of  inevitable  damage  or  leakage)  to 
Messrs.  Van  Dyck  &  Co.,  for  a  certain  reasonable  freight  to  be  paid  to 
the  defendant,  the  defendant  promised  to  carry  and  deliver  the  same 
accordingly ;  that  the  ship  with  the  goods  arrived  safely  from  Embden 
at  London ;  and  although  Messrs.  Van  Dyck  &  Co.  paid  the  freight  for 

1  Whether  the  declaration  of  a  cestui  que  trust  can  be  given  in  evidence  was  mooted  in 
Doe  v.  Wain wright,  8  A.  &  E.  691  ;  and  Elverd  v.  Foster,  B.  R.  Easter,  1841. 
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the  same,  yet  the  defendant  did  not  deliver  the  goods  in  good  condition 
and  dry,  although  not  prevented  from  so  doing  by  inevitable  damage  or 
leakage,  but  on  the  contrary  delivered  the  same  wet  and  ill-conditioned, 
and  the  said  goods  were,  through  the  same  neglect  and  default  of  the 
defendant,  much  damaged  and  spoiled,  &c.  To  this  the  general  issue  was 
pleaded. 

At  the  trial  before  Lord  Kenyon  at  Guildhall,  much  evidence  was  at 
first  gone  into  in  order  to  show  that  the  injury  arose  from  the  unskilful 
stowing  of  the  goods  on  board  the  vessel,  and  not  from  the  inevitable 
danger  of  the  sea,  as  the  defendant  endeavored  to  establish.  But  the 
principal  question  arose  on  the  production  of  evidence  by  the  defendant 
of  a  letter  from  the  plaintiffs,  who  were  the  shippers  of  the  goods  to 
Van  Dyck  ci  Co.,  entirely  exculpating  the  defendant  from  all  blame  or 
imputation  of  negligence  or  misconduct,  and  stating  that  he  acted  in 
every  respect  according  to  their  (the  plaintiffs)  orders  by  stowing  the 
goods  under  their  direction.  But  it  also  appeared  in  the  same  letter  that 
Van  Dyck  &  Co.,  were  the  persons  on  whose  risk  the  goods  were 
shipped,  that  they  were  the  persons  really  interested  in  the  suit,  and 
had  indemnified  the  plaintiffs,  their  agents,  in  whose  name  they  had 
brought  this  action.  Whereupon  it  was  contended  at  the  trial,  in 
support  of  the  action,  that  as  it  was  disclosed  that  Van  Dyck  &  Co. 
were  the  real  plaintiffs,  and  the  nominal  plaintiffs  only  their  agents,  the 
former  ought  not  to  be  concluded  by  the  admissions  of  their  agents, 
proved,  too,  by  letter  without  the  sanction  of  an  oath,  and  that  therefore 
this  evidence  ought  to  be  rejected ;  but  Lord  Kenyon  being  of  a  differ- 
ent opinion,  the  plaintiff  was  nonsuited. 

Gibbs  and  Park  moved  yesterday  to  set  aside  the  nonsuit.  The  prin- 
ciple has  been  established  in  several  cases,  that  it  is  competent  to  a 
court  of  law  to  recognise  the  real  parties  to  a  suit,  though  they  are  not 
the  nominal  parties  on  the  record  ;  and  when  it  is  shown  who  the  real 
parties  are,  the  case  ought  to  be  tried  in  the  same  manner  as  if  they  were 
brought  formally  before  the  court.  In  Winch  v.  Keeley1  the  principal 
case  determined  was,  that  the  assignor  of  a  chose  in  action  who  had 
become  a  bankrupt,  might  notwithstanding  maintain  an  action  in  his 
own  name  against  the  debtor  for  the  benefit  of  the  assignee.  That  indeed 
proceeded  on  the  ground  that  a  mere  trust  did  not  pass  by  an  assignment 
under  the  bankrupt  laws  :  but  a  case  was  there  cited  and  recognised  by 
the  court,  which  established  the  position,  that  a  court  of  law  might  take 
notice  of  a  trust,  and  consider  who  the  real  parties  were.  That  was  the 
case  of  Bottomley  v.  Brook,  M.  22  G.  3,  C.  B.,  where  to  debt  on  bond 
the  defendant  pleaded  that  the  bond  was  given  for  securing  100/.,  lent 
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by  the  defendant  to  one  E.  Chancellor,  and  given  by  her  direction  to 
the  plaintiff  in  trust  for  her  ;  and  that  E.  C.,  before  the  action  brought 
was  indebted  to  the  defendant  in  more  money  than  the  amount  of  the  bond. 
The  plaintiff  having  demurred,  afterwards  withdrew  his   demurrer  by 
advice  of  the  court.     The  same  case  was  also  recognised  by  this  court  in 
another,  of  Rudge  v.  Birch,  M.  25  G.  3,  where  to  debt  on  bond  the 
defendant  pleaded  that  the  bond  was  given  to  the  plaintiff  in  trust  for 
A.,  and  that  A.,  at  the  time  of  exhibiting  the  plaintiff's  bill,  was  indebted 
to  the  defendant  in  more  money  ;  and  this  was  holden  good  on  demurrer. 
If  these  cases  be  law,  they  govern  the  present ;  for  if  the  court  will  recog- 
nise the  real  litigant  parties,  and  if  the  declarations  of  the  agents  of  Van 
Dyck  &  Co.  would  not  have  been  evidence  against  them  if  they  had 
been  plaintiffs  on  the  record,  which  they   certainly  would  not,  notwith- 
standing what  was  said  in  Biggs  v.  Lawrence  \l  so  neither  can  they  be 
received  in  evidence,  as  it  was  proved  that  the  nominal  plaintiffs  were 
mere  trustees,  and  not  the  parties  really  interested  in  the  suit.     That 
part  of  the  case  of  Biggs  v.  Lawrence  passed  without  much  observa- 
tion  and  was  not  the  principal  point;  and  Lord  Kenyon  has  frequently 
ruled  the  contrary,  at  the  sittings  since  that  time,  without  its  having 
ever  been  questioned.     The  answer  given  in  such  cases  hag  always  been, 
that  the  agent  himself  might  have  been  subpoenaed  as  a  witness,  and 
therefore  what  he  has  been  heard  to  say  cannot  be  evidence,  as  not  being 
the  best.     There  must  be  reciprocity  in  the  rule.     If  a  defendant  may 
show  who  the  real  plaintiff  is,  though  not  the  plaintiff  on  the  record,  for 
the  purpose  of  setting  off  a  debt  due  from  the  real  party,  or  of  giving  in 
evidence  declarations  of  that  party,  so  the  real  party  ought  to  have  the 
privilege  of  disclosing  himself  so  as  not  to  be  bound  by  the  declarations 
of  the  nominal  plaintiff,  which,  if  he  had  not  been  such,  could  not  have 
been  given  in  evidence  as  the  declarations  of  a  mere  agent.     If  it  be 
objected,  that  by  these  means  the  defendant  is  precluded  from  calling  the 
agent,  in  whose  name  the  action  is  brought,  as  a  witness,  the  answer  is, 
that  the  same  effect  would  be  produced  in  the  cases  of  set-off  where  the 
objection  was  not  admitted  to  prevail.     In  a  case  of  Dyke  v.  Aldridge. 
before  Lord  Mansfield,  where  one  of  the  parties  was  a  sheriff  who  was 
indemnified  by  a  third  person,  Lord  Mansfield  permitted  the  declara- 
tions of  that  third  person  to  be  given  in  evidence  against  the  sheriff. 

Erskine,  Garrow  and  W.  Walton,  now  showed  cause. — The  cases 
cited  of  Bottomley  v.  Brook,  and  Rudge  v.  Birch,  supposing  them  to 
be  good  law,  do  not  come  up  to  the  point  in  dispute :  they  were  a  con- 
struction upon  the  statute  of  set-off,  which  has  always  been  liberally 
expounded  to  advance  the  remedy  and  repress  circuity  of  actions.  But 
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it  does  not  follow  that,  because  a  debt  against  the  real  party  to  the  action 
may  be  set  off,  therefore  the  declarations  of  the  plaintiff  on  record  shall 
not  be  received  in  evidence.  In  those  cases  also  the  trust  appeared  on 
the  face  of  the  record,  so  that  there  could  be  no  surprise  on  the  defend- 
ant ;  but  here  the  defendant  has  no  notice  but  that  he  is  sued  by  the  real 
party,  and  consequently  prepares  his  defence  accordingly.  If  this  evi- 
dence were  not  admitted,  the  principal  might  always  obtain  an  advantage 
over  a  defendant  who  dealt  with  his  agent,  by  bringing  his  action  in  the 
name  of  the  latter  to  prevent  his  being  a  witness  for  the  defendant,  while 
the  defendant  would  be  precluded  from  giving  the  declarations  of  the 
agent  in  evidence  against  the  principal.  The  agent  then  would  be  plain- 
tiff, so  far  as  operated  to  the  disadvantage  of  the  defendant,  and  a 
stranger  to  the  suit  where  it  would  operate  to  the  defendant's  advantage 
that  he  should  be  plaintiff.  In  a  case  before  Lord  Mansfield,1  an  action 
was  brought  in  the  name  of  a  nominal  plaintiff  by  persons  beneficially 
interested  for  whom  he  was  a  trustee.  At  the  trial  the  defendant  pro- 
duced a  release  from  the  plaintiff,  which  Lord  Mansfield  held  conclusive  ; 
but  said  that  the  Court  of  Chancery,  upon  application,  would  make  the 
trustee  pay  the  principal  debt,  if  well  founded,  and  the  costs  of  the  suit. 
Besides,  this  was  evidence  on  another  ground ;  for  the  plaintiffs  as  agents 
were  intrusted  with  the  ordering  and  conduct  of  these  goods  as  to  the 
manner  of  their  being  shipped  ;  and  if  the  defendant  followed  their 
directions,  the  principal  must  be  bound  by  their  acts ;  and  what  can  be 
stronger  evidence  that  the  orders  which  they  gave  were  implicitly 
complied  with,  than  their  own  acknowledgment  in  writing  to  that 
effect  ?  It  is  not  pretended  that  the  letter  is  not  evidence  to  some  pur- 
pose, and  if  admitted  in  evidence  at  all,  its  whole  contents  must  be 
received. 

Lord  KENYON,  C.  J. — This  was  an  action  brought  by  Bauerman  & 
Co.  against  the  defendant  Radenius ;  and  in  the  course  of  the  trial,  an 
admission  by  the  plaintiffs  themselves  was  proved,  and  there  was  no  color 
for  the  action,  which  admission  was  not  fraudulently  obtained  from  them 
but  was  the  opinion  that  the  plaintiffs  really  entertained  on  the  merits 
of  the  case.  And  the  only  question  now  is,  whether  or  not  that 
ought  to  conclude  the  case  against  the  plaintiffs  who  made  the 
admission.  It  was  said  by  a  very  learned  judge,  Lord  Maccles- 
field,  toward  the  beginning  of  this  century,  that  the  most  effectual  way 
of  removing  landmarks  would  be  by  innovating  on  the  rules  of  evidence  ; 
and  so  I  say.  I  have  been  in  this  profession  for  more  than  forty  years, 
and  have  practiced  both  in  courts  of  law  and  equity- ;  and,  if  it  had  fallen 
to  my  lot  to  form  a  system  of  jurisprudence,  whether  or  not  I  should  have 
1  This  was  cited  by  Mr.  Erskme  from  his  recollection  of  the  case. 


BAUERMAN   V.  RADENIUS.  1005 

thought  it  advisable  to  establish  two  different  courts  with  different  juris- 
diction, and  governed  by  different  rules,  it  is  not  necessary  to  say.  But, 
influenced  as  I  am  by  certain  prejudices  that  have  become  inveterate  with 
those  who  comply  with  the  systems  they  found  established,  I  find  that  in 
these  courts,  proceeding  by  different  rules,  a  certain  combined  system  of 
jurisprudence  has  been  framed,  most  beneficial  to  the  people  of  this 
country,  and  which  I  hope  I  may  be  indulged  in  supposing,  has  never 
yet  been  equalled  in  any  other  country  on  earth.  Our  courts  of  law 
only  consider  legal  rights ;  our  courts  of  equity  have  other  rules,  by 
which  they  sometimes  supersede  those  legal  rules,  and  in  so  doing  they 
act  most  beneficially  for  the  subject.  We  all  know  that  if  the  courts  of 
law  were  to  take  into  their  consideration  all  the  jurisdiction  belonging 
to  courts  of  equity,  many  bad  consequences  would  ensue.  To  mention 
only  the  single  instance  of  legacies  being  left  to  women  who  may  have 
married  inadvertently ;  if  a  court  of  law  could  entertain  an  action  for  a 
legacy,  the  husband  would  recover  it,  and  the  wife  might  be  left  desti- 
tute ;  but,  if  it  be  necessary  in  such  a  case  to  go  into  equity,  that  court 
will  not  suffer  the  husband  alone  to  reap  the  fruits  of  the  legacy  given 
to  the  wife  ;  for  one  of  its  rules  is,  that  he  who  asks  equity  must  do 
equity,  and  in  such  a  case  they  will  compel  the  husband  to  make  a  pro- 
vision for  the  wife,  before  they  will  suffer  him  to  get  the  money.  I  exem- 
plify the  propriety  of  keeping  the  jurisdictions  and  rules  of  the  different 
courts  distinct,  by  one  out  of  a  multitude  of  cases  that  might  be  adduced. 
If  the  parties  in  this  case  had  gone  into  equity,  and  that  court  had 
directed  an  issue  to  be  tried,  they  might  have  modified  it  in  any  way 
they  thought  proper.  One  of  the  rules  of  a  court  of  equity  is,  that 
they  cannot  decree  against  the  oath  of  the  party  himself  on  the  evi- 
dence of  one  witness  alone,  without  other  circumstances ;  but  when 
the  point  is  doubtful,  they  send  it  to  be  tried  at  law,  directing  that 
the  answer  of  the  party  shall  be  read  on  the  trial ;  so  they  may  order 
that  a  party  shall  not  set  up  a  legal  term  on  the  trial,  or  that  the  plain- 
tiff himself  shall  be  examined  ;  and  when  the  issue  comes  from  a  court 
of  equity  with  any  of  these  directions,  the  courts  of  law  comply  with 
the  terms  on  which  it  is  so  directed  to  be  tried.  By  these  means  the 
ends  of  justice  are  attained,  without  making  any  of  the  stubborn  rules 
of  law  stoop  to  what  is  supposed  to  be  the  substantial  justice  of  each 
particular  case ;  and  it  is  wiser  so  to  act,  than  to  leave  it  to  the 
judges  of  the  law  to  relax  from  those  certain  and  established  rules  by  which 
they  are  sworn  to  decide.  If  the  question  that  has  been  made  in 
this  case  had  arisen  before  Sir  M.  Hale,  or  Lords  Holts  or  Hardwicke,  I 
believe  it  never  would  have  occurred  to  them,  sitting  in  a  court  of  law, 
that  they  could  have  gone  out  of  the  record,  and  considered  third  per- 
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sons  as  parties  in  the  cause.  Here  it  has  been  contended  that  Bauer- 
man  &  Co.  are  to  be  laid  out  of  the  case  entirely,  and  we  are  desired  to 
substitute  Van  Dyck  &  Co.  as  plaintiffs  in  their  room ;  but  if  they  may 
be  taken  to  be  off  the  record,  then  they  may  be  witnesses,  and  yet  it  is 
not  pretended  that  they  could  have  been  examined;  the  argument, 
therefore,  that  asserts  that  they  may  be  taken  off  the  record,  not  hold- 
ing good  to  all  purposes,  fails  entirely.  I  cannot  conceive  on  what 
ground  it  can  be  said  that  Bauerman  &  Co.  may  be  considered  not  as 
the  parties  in  the  cause,  for  the  purpose  of  rejecting  their  admissions, 
and  yet  as  the  parties  in  the  cause  for  the  purpose  of  preventing  their 
being  examined  as  witnesses.  I  take  it  to  be  an  incontrovertible  rule 
that  the  admission  made  by  the  plaintiff  on  the  record,  is  admissible  evi- 
dence ;  and  on  the  trial  of  this  cause  there  was  proof  of  an  admission  by 
the  plaintiffs  that  they  had  no  ground  upon  which  to  support  the  action. 
With  regard  to  the  case  of  Biggs  v.  Lawrence,  which  was  cited  to  show 
that  an  acknowledgment  made  by  the  defendant's  agent  was  evidence 
against  the  principal,  it  is  sufficient  to  say  that  that  was  not  the  point  on 
which  the  case  was  argued  or  determined  in  this  court.  It  is  my  wish 
and  my  comfort  to  stand  super  antiquas  vias  ;  I  cannot  legislate,  but  by 
my  industry  I  can  discover  what  my  predecessors  have  done,  and  I  will 
servilely  tread  in  their  footsteps.  I  am  therefore  clearly  of  opinion,  on 
principles  of  law,  that  the  plaintiffs  cannot  recover  in  this  action,  and 
that  we  cannot  in  this  case  assume  the  jurisdiction  of  a  court  of  equity, 
in  order  to  overrule  the  rigid  rules  of  law. 

ASHURST,  J. — It  was  competent  for  Van  Dyck  &  Co.  to  have  made 
themselves  parties  to  the  record,  instead  of  which,  they  have  chosen  to  sue 
in  the  name  of  Bauerman  &  Co.,  by  which  they  have  made  the  latter  the 
real  plaintiffs  in  a  court  of  law,  and  are  bound  by  their  acts  and  by  the 
acts  of  other  persons  done  by  the  orders  of  Bauerman  and  Co.  Here  it 
is  admitted,  that  if  the  letter  in  question  were  to  be  read  as  against 
Bauerman  &  Co.,  considering  them  as  the  plaintiffs,  it  afforded  sufficient 
ground  to  convince  a  jury  that  the  plaintiffs  ought  not  to  recover;  but 
is  argued  that,  though  the  letter  be  admissible  in  evidence,  as  it  appears 
by  the  latter  part  of  it  that  Bauerman  &  Co.  were  acting  only  as  agents 
for  Van  Dyck  &  Co.,  the  admission  made  by  the  former  ought  not  to 
prejudice  the  latter.  But  that  argument  cannot  be  supported.  When 
A.  appoints  B.  his  agent,  he  is  bound  by  every  act  and  order  of  his, 
done  within  the  scope  of  his  authority.  Here  it  appears  by  the  letter, 
that  Bauerman  &  Co.  were  present  when  the  ship  was  loading,  and  ap- 
proving of  the  mode  in  which  it  was  effected  ;  then  if  the  loss  happened 
in  consequence  of  the  directions  given  by  Bauerman  &  Co.,  Van  Dyck  & 
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Co.  must  be  bound  by  it  as  much  as  if  the  orders  had  been  given  by 
themselves. 

GROSE,  J. — Van  Dyck  &  Co.  might  either  have  sued  in  their  own 
names,  as  the  consignees,  or  in  the  names  of  the  present  plaintiffs,  the 
consignors  of  the  goods.  They  have  chosen  to  bring  the  action  in  the 
names  of  the  latter,  whom  therefore  we  must  consider  as  the  plaintiffs 
in  the  cause.  As  long  as  Bauerman  &  Co.  are  plaintiffs  on  the  record, 
they  must  be  taken  to  be  so  in  all  the  consequences.  Here  it  appeared 
by  their  own  acknowledgment  that  there  was  no  foundation  for  the  action, 
and  that  acknowledgment  must,  in  this  action,  conclude  Van  Dyck  & 
Co. 

LAWRENCE,  J. — The  ground  on  which  it  must  be  contended  that  the 
admission  made  by  a  mere  trustee  is  not  evidence  is,  that  he  has  no  in- 
terest in  the  subject,  and  may  therefore  be  induced  to  admit  what  is 
not  true.  But  in  this  case,  Van  Dyck  &  Co.  are  in  this  difficulty  ;  the 
present  plaintiffs  either  have  or  have  not  an  interest ;  but  it  must  be 
considered  that  they  have  an  interest,  in  order  to  support  the  action ; 
and  if  they  have,  an  admission  made  by  them  that  they  have  no  cause 
of  action  is  admissible  evidence.  I  have  looked  into  the  books  to  see 
if  I  could  find  any  case  in  which  it  was  holden  that  the  admission  of  a 
plaintiff  on  the  record  was  not  evidence,  but  have  found  none.  There  is 
a  case  in  Salkeld,1  where  Lord  Holt  said,  that  if  the  plaintiff  in 
ejectment  who  is  considered  only  as  a  trustee  for  the  lessor,  released 
the  action,  he  might  be  committed  for  a  contempt  of  the  court,  but  he 
did  not  say  that  the  release  would  not  defeat  the  action  ;  this  therefore 
appears  to  be  the  most  that  a  court  of  law  can  do  in  cases  of  this  kind.2 

Rule  discharged.3 


1  Vide  Anonymous  260.  See  as  to  releases  by  nominal  and  co-plaintiffs,  Barker  vt 
Richardson,  1  Y.  &  J.  362  ;  Arton  v.  Booth,  4  Moo.  192  ;  Jones  v.  Herbert,  7  Taunt. 
421  ;  Manning  v.  Cox,  7  Moo.  617  ;  Mountstephen  v.  Brooke,  1  Chitt.  390;  Innel  v. 
Newman,  4  B.  &  A.  419  ;  Herbert  v.  Pigott,  2  C.  &  M.  384,  2  Dowl.  392  ;  Crook  v. 
Stephen,  5  Bing.  N.  C.  689.  The  courts  interfere  only  in  clear  cases  of  collusion  between 
the  releasor  and  the  defendant ;  fraud  on  the  releasor  is  no  ground,  for  it  may  be  replied  : 
Wild  v.  Williams,  6  M.  &  W.  490.  See  on  this  whole  subject,  the  judgment  in  Phillips 
v.  Clagett,  11  M.  &  W.  90,  where  Baron  Parke  observes,  that  when  the  release  has  been 
set  aside,  that  has  been  per  ineuriam,  for  all  the  court  can  do  is  not  to  allow  the  release 
to  be  pleaded.  See  also  Wright  v.  Burroughes,  3  C.  B.  344  ;  Jones  v.  Bonner,  2  Exch. 
230.  That,  however,  would  not  answer  in  ejectment. 

*  See  Payne  v.  Rogers,  Doug.  407,  where  the  tenant,  a  nominal  plaintiff,  having  given 
a  release  to  the  defendant,  the  court  ordered  it  to  be  given  up  on  an  application  by  the 
landlord. 

*  Craib  and  Wife  v.  D'Aeth,  Bart.,  Tr.  30  Geo.  III.— Debt  on  a  bond,  dated  10th 
June  1776,  from  the  defendant  to  M.  Bartlett,  spinster,  now  the  wife  of  the  plaintiif,  W. 
Craib,  in  300/.     Plea,  non  est  factum,  and  issue  thereon.    Afterwards  there  was  plea  puts 
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THAT  the  plaintiff  upon  the  record  cannot,  in  a  court  of  law,  be  looked 
upon  as  a  mere  cipher,  so  that  the  party  really  suing  shall  not  be  bound  by 
his  act  and  admissions,  is  further  exemplified  by  Gibson  v.  Winter,  5  B.  & 
Ad.  96,  where  numerous  other  cases  are  collected.  See  R.  v.  Inhabitants  of 
Adderbury  East,  5  Q.  B.  187,  where  the  declarations  of  a  defendant  upon 
the  record  were  held  to  be  admissible,  though  he  was  by  statute  rendered 
competent  as  a  witness.  One  of  the  strongest  instances  is  that  afforded  by 
the  construction  put  upon  the  seventeenth  section  of  the  Statute  of  Frauds, 
which  requires  that  a  contract  for  the  sale  of  goods  should  be  signed  by  the 
party  to  be  charged,  or  his  agent,  lawfully  authorized.  It  is  held  on  this  en- 
actment, that  one  contracting  party  cannot  sign  as  agent  for  the  other : 
Wright  v.  Dannah,  2  Camp.  203  j  and  further,  that  if  an  auctioneer,  who  has 
signed  for  the  party  sought  to  be  charged,  be  made  the  nominal  plaintiff  in 
an  action  against  him,  his  signature,  though  it  would  clearly  have  been  suffi- 
cient to  bind  the  defendant,  had  the  action  been  brought  in  the  name  of  the 
other  contracting  party,  will  not  be  sufficient  for  that  purpose,  in  an  action 
which  he  alleges,  on  the  record,  that  the  contract  was  made  with  himself: 
Farebrother  v.  Simmons,  5  B.  &  A.  333.  This  decision  has  been  somewhat 
regretted.  See  Bird  v.  Boulter,  4  B.  &  Ad.  443. 

The  cases  of  Bottomly  v.  Brook,  and  Rudge  v.  Birch,  on  which  reliance 
was  placed  in  the  principal  case,  as  favoring  the  recognition  of  equitable 
rights  in  courts  of  law,  having  been  disapproved  of  in  Wake  v.  Tinkler,  16 
East  36,  may,  perhaps,  be  considered  virtually  overruled  by  Tucker  v.  Tucker, 
4  B.  &  Ad.  745,  and  expressly  so  by  the  case  of  Isberg  v.  Bowden,  8  Exch. 
852- 

In  Murley  v.  Sherren,  8  A.  &  E.  754,  the  court  refused,  in  an  issue  joined 
upon  a  plea  of  lilerum  tenementum  in  trespass,  to  inquire  whether  a  fine 

darrein  continuance  of  a  release  of  the  action,  dated  30th  January  1788.  The  replication 
stated  the  condition  of  the  bond,  which  was  for  the  quarterly  payment  of  an  annuity  of 
50/.,  and  that  after  the  making  of  the  bond,  and  the  intermarriage  of  the  plaintiffs,  but 
before  the  release,  viz.,  30th  October  1784,  by  indenture,  the  plaintiffs,  in  consideration 
of  300/.,  assigned  the  annuity  and  bond  to  J.  Mawley,  and  empowered  him  to  sue  for 
it  in  their  names ;  and  the  plaintiffs  covenanted  not  to  receive  or  release  it  without  Maw- 
ley's  consent,  or  a  rule,  or  decree,  in  a  court  of  law  or  equity.  That  after  the  making  of 
the  said  indenture,  and  before  the  release,  viz.,  9th  of  June  1785,  Mawley,  in  consider- 
ation of  320/.,  assigned  to  Thomas  Johnson  ;  that  the  defendant  afterwards  had  notice 
of  the  said  indentures  ;  that  after  the  making  of  the  said  last-mentioned  indenture,  and 
before  the  release  and  the  plaintiffs  original  writ,  viz.,  Michaelmas,  1787,  112/.  10s., 
became  in  arrear,  which  the  defendant  refused  to  pay ;  whereupon  Johnson,  in  the  plain- 
tiffs' names,  sued  him  for  his  (Johnson's)  benefit ;  that  the  defendant,  having  notice  of 
the  premises,  fraudulently  obtained  the  release,  whereby  the  same  is  void.  Rejoinder, 
that  the  bond  was  assigned  to  Mawley  in  trust  for  the  plaintiffs,  and  not  for  his  own 
benefit ;  and  that  Mawley,  without  the  plaintiffs  knowledge,  fraudulently  assigned  it  to 
Johnson,  with  a  traverse  that  the  defendant  fraudulently  obtained  the  release.  The  sur- 
rejoinder took  issue  on  the  traverse.  And  there  was  a  verdict  for  the  defendant  on  both 
the  issues.  The  defendant,  at  the  trial,  gave  in  evidence  before  Lord  Loughborough,  at 
Guildhall,  an  affidavit  of  W.  Craib,  the  plaintiff  on  the  record,  sworn  by  him  after  he  had 
assigned  the  bond,  in  which  were  stated  the  facts  relied  on  by  the  defendant;  on  which 
the  plaintiffs  counsel  tendered  a  bill  of  exceptions  to  the  admissibility  of  the  evidence, 
which  came  on,  and  was  to  be  argued  this  day  ;  but  the  court  said  it  was  too  clear  to  be 
argued  ;  and  that  there  could  be  no  question  but  that  anything  said  or  sworn  by  the  plain- 
tiffs on  the  record  must  be  evidence  for  the  defendant. 
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alleged  to  have  been  fraudulently  procured  to  be  levied  by  a  lunatic,  and 
through  which  the  defendant  claimed,  would  be  relieved  against  as  fraudu- 
lent in  equity. 

There  are,  however,  many  cases  in  which,  notwithstanding  the  distinction 
between  law  and  equity,  so  strongly  marked  out  by  Lord  Kenyon,  in  the 
principal  case,  a  court  of  law  is  forced  to  proceed  upon,  and  recognise  the 
rules  of  courts  of  equity.  Thus,  if  an  action  be  brought  by  the  vendee  for 
the  deposit,  the  court  may  be  obliged  to  inquire  whether  the  vendor's  title 
would  be  good  in  equity :  Maberley  v  Robbing,  5  Taunt.  625 ;  see  Curling 
v.  Shuttleworth,  6  Bing.  121,  and  Boyman  v.  Gutch,  7  Id.  379.  So  the  right 
of  a  party  who  has  insured  a  ship,  which  he  has  afterwards  sold  before  loss,  to 
sue  upon  the  policy,  depends  on  whether  he  has  assigned  the  benefit  of  the 
policy  so  as  to  be  a  trustee  for  the  vendee;  it  is  in  that  character  alone  that 
he  can  recover:  Powles  v.  Innes,  11  M.  &  W.  10.  In  Morley  v.  Frear,  6 
Bing.  547,  it  became  necessary  to  reply  the  assignment  of  a  bond,  and  the 
court  recognised  the  validity  of  the  transaction.  See  Dangerfield  v.  Thomas, 
9  A.  &  E.  292,  and  Lamb  v  Vice,  6  M.  &  W.  467,  in  which  the  court  took 
notice  of  the  equitable  rights  of  the  cestui  que  trust  of  a  bond,  and  Lord 
Abinger  said,  that  if  the  defendant  in  such  a  case  pleaded  the  plaintiff's 
bankruptcy,  it  would  be  a  good  replication  that  he  was  suing  merely  as  trus- 
tee. See  such  a  replication  to  a  plea  of  insolvency  in  Sims  v.  Thomas,  12 
A.  &  E.  535,  and  to  a  plea  of  bankruptcy  in  an  action  upon  a  charter-party, 
Boyd  v.  Mangles,  16  M.  &  W.  337.  In  questions  on  the  bankruptcy  laws,  it 
frequently  becomes  necessary  to  take  equitable  as  well  as  legal  rights  into  con- 
sideration. See  Hunt  v.  Mortimer,  10  B.  &  C.  44  ;  Parnham  v.  Hurst,  8 
M.  &  W.  743  ;  and  D'Arnay  v.  Chesneau,  13  M.  &  W.  796,  where  the  au- 
thorities are  collected;  and  though,  from  the  principal  case,  it  appears  that 
the  admission  of  a  person  in  whose  name  the  action  is  brought  will  be  evi- 
dence admissible  in  favor  of  the  opposite  party,  yet  it  is  well  known  that  the 
admission  of  the  party  really  interested  is  also  evidence.  See  R.  v.  Hard- 
wicke,  11  East  578;  Hanson  v.  Parker,!  VVils.  257;  Smith  v.  Lyon,  3 
Camp.  465  ;  Bell  v.  Ansley,  16  East  143  ;  Harrison  v.  Vallance,  1  Bing.  45  ; 
Robson  v.  Andrade,  1  Stark.  372;  May  v.  Taylor,  6  M.  &  G.  266.  Upon  the 
question  how  far  a  cestui  que  trust  can  hold  his  trustee  liable  at  law,  there 
has  been  a  good  deal  of  discussion,  the  result  of  which  appears  to  be  that  he 
cannot  sue  him  while  the  trust  account  remains  open,  but  may  when  it  is 
once  stated.  See  Remon  v.  Hayward,  2  A.  &  E.  666  ;  Roper  v.  Holland,  3 
A.  &  E.  99  ;  Allen  v.  Impett,  8  Taunt.  263 ;  Holt  641 ;  Edwards  v.  Bates, 
8  Sco.  N.  R.  406. 

Courts  of  law,  however,  are  unwilling,  when  it  can  be  avoided,  to  embarrass 
themselves  with  the  consideration  of  doubtful  equities.  "  The  court  is  always 
proceeding  upon  rather  tender  ground  when  it  looks  into  equitable  interests, 
but  on  that  subject  a  broad  line  has  been  drawn  ;  if  the  interest  is  clear  the 
court  will  regard  it,  but  the  court  will  not  go  into  cases  in  which  it  is  doubt- 
ful what  a  court  of  equity  would  do  :"  per  Coleridge,  J.,  in  R.  v.  St.  Mar- 
garet's, Leicester,  2  Q.  B.  567.  Some  recent  statutes,  however,  have  rendered 
it  necessary  for  courts  of  law  to  consider  questions  formerly  dealt  with  exclu- 
sively by  courts  of  equity  ;  thus  the  8  and  9  Viet.  c.  112,  s.  1,  provides  that 
after  the  31st  day  of  December,  1845,  every  satisfied  term  attendant  upon  the 
inheritance  or  reversion  of  lands,  shall  on  that  day  cease  and  determine,  ex- 
cept that  every  such  term  of  years  which  shall  be  so  attendant  as  aforesaid 
by  express  declaration,  although  thereby  made  to  cease  and  determine,  shall 
afford  to  every  person  the  same  protection  against  every  encumbrance  charge, 
&c.,  as  it  would  have  afforded  to  him  if  it  had  continued  to  subsist,  but  had  not 
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been  assigned  or  dealt  with  after  the  above  date,  and  shall  be  at  law  and  in 
equity  a  subsisting  term.     Upon  the  construction  of  this  exception,  it  has 
been  held  that  where  a  satisfied  term  is  resorted  to  by  a  party  to  an  ejectment 
it  is  necessary  for  the  court  of  law  to  ascertain  how  far  a  court  of  equity 
would  allow  it  to  afford  to  such  party  the  required  protection.     See  Doe  d. 
Cadwallader  v.  Price,  16  M.  &  W.  603;  Cottrell  v.  Hughes,  15  C,  B.  532; 
Doe  d.  Clay  v.  Jones,  13  Q.  "B.  774.     By  the  Common  Law  Procedure  Act, 
1854,  the  17  and  18  Viet.  c.  125,  ss.  83,  84,  85,  whenever  a  court  of  equity 
would  relieve  against  a  judgment  if  obtained  in  a  court  of  law,  the  grounds 
upon  which  such  relief  would  be  granted  may  now  be  used  as  a  defence  at 
law;  but  only  it  seems  in  cases  where  equity  would  grant  an  absolute  injunc- 
tion :  The  Mines  Royal  Society  v.  Magnay,  10  Exch.  489;  Steele  v.  Had- 
dock, 10  Id.  643.     The  courts  of  law  have  dealt,  it  is  thought,  somewhat 
narrowly  with  the  equitable  jurisdiction  conferred  upon  them  by  this  statute. 
In  Wodehouse  v.  Farebrother,  15  Q.  B.  277,  it  was  held  that  a  plea  raising 
an  equitable   defence   must  show  not  merely  that  the  defendant  would,  in 
equity,  be   entitled   to    a   temporary   or  conditional    injunction,  but  that  he 
might  there  obtain  an  absolute  and  perpetual  injunction  against  the  judgment 
in  the  action.     See,  also,  Wood  v.  Dwarris,  11   Exch.  493  ;  Strong  v.  Foster, 
17  C.  B.  201;  Drain  v.  Harvey,  17  Id.  257;  Wood  v.  The  Copper  Miners' 
Co.,  17  Id.  561  ;  Sloper  v.  Cottrell,  6  E.  &  B.  497;  Gorley  v.  Gorley,  1  H; 
&  N.  144 ;  Gulliver  v.  Gulliver,  1  Id.  174  ;  Reis  v.  The  Scottish  Equitable 
Life   Assurance    Co.,   2    Id.  19;  Bill  v.    Richards,    2    Id.    311;  Solvency 
Mutual  Guarantee  Co.  v.  York,  3  Id.  588 ;  Taylor  v.  Burgess,  5  Id.  1 ;  Vor- 
ley  v.  Barrett,  1  C.  B.  N.  S.  225 ;  Cumberlege  v.  Lawson,  1  Id.  709;  Balfour ' 
v.  Sea  Fire  Life  Assurance  Co.,  3  Id.  300 ;  Flight  v.  Gray,  3  Id.  320;  Mu- 
tual Loan  Fund  Association  v.  Sudlow,  5  Id.  449;  Gorsuch  v.  Cree,  8  Id. 
574 ;  Thornhill  v.  Neates,  8  Id.  831 ;  Steers  v.  South  Essex  Gaslight  Co.,  9 
Id.  180  ;  Pooley  v.  Harradine,  7  E.  &  B.  431 ;  and  De  Pothonier  v.  De  Mat- 
tos,  E.,  B.  &  E.  461.    The  provisions  of  the  statute  with  reference  to  equita- 
ble defences  do  not  apply  to  actions  of  ejectment :  Neave  v.  Avery,  16  C.  B. 
328.     By  the  Common  Law  Procedure  Act,  1860,  23  and  24  Viet.  c.  126, 
ss.  1  and  2,  an  equitable  jurisdiction  is  given  to  the  courts  of  common  law 
in  actions  of  ejectment  brought  for  a  forfeiture  on  the  ground  of  the  non- 
payment of  the  rent,  or  of  the  breach  of  covenants  and  conditions  to  insure 
against  loss  or  damage  by  fire.  In  these  cases  the  court  or  a  judge  may,  upon 
rule  or  summons,  give  relief  in  a  summary  manner  (subject  to  appeal)  in  the 
same  way  and  upon  the  same  conditions  as  if  the  application  had  been  made 
to  the  Court  of  Chancery.     By  the  same  statute  the  courts  of  common  law 
and  the  judges  of  those  courts,  may    exercise,  upon  summary  application, 
the  like  jurisdiction  to  that  possessed  by  the  Court  of  Chancery,  under  the 
Ninth  Part  of  the  Merchant    Shipping  Act,  1859  ;  and  may  therefore,  in 
cases  of  damage  done  at  sea,  ascertain  and  distribute  between   the  several 
claimants  the  value  of  the  ship  and  freight  belonging  to  the  shipowners,  who 
are  responsible  for  the  damage.     See  23  and  24  Viet.  c.  35,  s.  126,  repealing 
s.  88  of  the  Common  Law  Procedure  Act,  1854. 


It  may  be  useful  to  append  a  general  view  of  the  law  as  to  declarations 
or  admissions  against  interest. 

It  appears  to  be  a  general  principle,  that  where  the  act  of  a  person 
could  have  affected  any  interest,  there,  that  person's  declaration  or  admis- 
sion to  the  same  purport,  made  at  a  time  when  his  acts  could  have  had 
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that  effect,  shall  be  evidence  against  the  interest  in  question  ;  and  where 
his  acts  could  not  have  had  that  effect,  there,  his  admission  shall  have  no 
operation.  This  principle,  it  is  believed,  will  solve  all  the  questions  that 
can  arise.  That  class  of  declarations  or  entries,  which  are  not  against 
interest,  but  are  admitted  as  part  of  the  res  gesta,  depend,  of  course,  upon 
a  different  principle. 

We  may  first  consider  the  declarations  or  admissions  of  a  party  against 
his  interest. 

The  rule  on  this  subject  is  thus  laid  down  by  Carr,  J.,  in  Burton  v. 
Scott,  3  Rand.  399,  and  by  Rogers,  J.,  in  Quinlan  v.  Davis,  6  Whart.  169 : 
"  The  admissions  of  a  party  to  the  suit,  against  his  interest,  are  evidence 
in  favor  of  the  other  side,  whether  made  by  the  real  party  on  record,  or  by 
a  nominal  party,  who  sues  as  a  trustee  for  the  benefit  of  another,  or 
whether  by  the  party  who  is  really  interested  in  the  suit,  though  not 
named." 

1.  The  real  party  on  record.  It  is  well  settled,  that  all  declarations  and 
acts  of  a  party,  tending  to  show  that  his  title  in  the  suit  is  bad,  whether 
before  or  after  suit  brought,  are  evidence:  Marshall  v.  Sheridan,  10 
S.  &  R.  268 ;  Galbraith  v.  Elder,  8  Watts  81 ;  see  Colt  v.  Seldeu,  5  Id. 
525,  and  Dickinson  v.  Dickinson,  9  Mete.  471.  [The  general  rule  is,  that 
all  admissions  against  the  interest  of  the  party  making  them,  are  admissible 
in  evidence  against  him,  wherever  and  however  made:  McFaddeu  v.  Wal- 
lace, 38  Cal.  51 ;  Duncan  v.  McMahin,  37  Ind.  241 ;  Simons  v.  Vulcan  Oil 
Co.,  61  Penn.  St.  202 ;  Shirley  v.  Shirley,  59  Id.  268  ;  Greer  v.  Higgins,  8 
Kas.  519;  Bobbins  v.  Butler,  24  111.  387;  Secor  v.  Pestance,  37  Id.  525; 
Ward  v.  Leitch,  30  Md.  321 ;  Maurice  v.  Warden,  54  Id.  233 ;  Leach  v. 
Wilbur,  9  Allen  212;  Snow  v.  Paine,  114  Mass.  520;  Shafer  v.  Dean,  29 
la,  144  ;  Carlton  v.  Patterson,  29  N.  H.  480  ;  Bradbury  v.  Bardin,  35  Conn. 
577.  The  admissions  of  a  defendant,  made  upon  the  supposition  that 
information  given  him  by  the  plaintiff  was  true  are  competent,  accompa- 
nied by  proof  of  the  truth  of  the  information :  Chapman  v.  C.  &  N.  W. 
Railroad,  26  Wis.  295.  In  all  cases,  the  statement  or  conduct  must  amount 
to  an  admission ;  and  like  other  evidence,  it  must  be  pertinent  to  the  mat- 
ter in  issue.  So,  a  mere  statement  of  belief  has  not  the  force  of  an  admis- 
sion:  Battin  v.  Boggs,  43  Ga.  167;  Bloom  v.  McGrath,  53  Miss.  250. 
Testimony  that  the  defendant  had  expressed  himself  willing  to  pay  the 
debt  if  he  had  not  been  sued,  is  not  admissible:  Brooks  v.  Riding,  46  Ind. 
15.  And  in  Ex  parte  Gartland,  29  Ala.  69,  it  was  held,  that  in  an  action 
to  recover  for  services,  the  fact  that  the  defendant  inserted  in  a  will, 
executed  after  the  rendering  of  the  services,  a  clause  to  the  effect  that  he 
gave  plaintiff  certain  property  on  condition  that  he  would  set  up  no  claim 
against  his  estate,  was  irrelevant,  and  constituted  no  admission.  It  was 
simply  an  offer  to  buy  peace.  An  admission  will  be  strictly  construed. 
So,  where  an  endorser  admitted  that  he  was  fully  indemnified  for  "all 
liabilities"  for  the  maker,  he  will  be  held  to  have  referred  to  his  legal 
liabilities,  and  will  not  be  deprived  of  his  legal  defence  to  a  note  which  is 
unprotected:  Walters  v.  Munroe,  17  Md.  150;  and  see  Matthews  v.  Dare, 
20  Md.  248.  But  an  admission  may  be  inferential,  for  instance  where  a 
bill  was  presented  to  a  defendant  for  paving,  his  acquiescence  therein  and 
promise  to  pa^  it  constituted  an  admission  by  him  that  the  proper  prelim- 
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inary  steps  had  been  taken  by  the  city,  and  that  the  paving  had  been 
done:  Clemens  v.  Mayor,  16  Md.  208.  And  where  A.  had  declared  that 
B.  should  never  recover  any  property  of  C.  if  A.  could  keep  it  by  any 
means  in  his  power,  is  competent  evidence  in  favor  of  B.  to  show  that  a 
subsequent  conveyance  of  property  by  C.  to  A.  was  in  fraud  of  creditors : 
Foster  v.  Thompson,  5  Gray  453 ;  and  see  generally,  Wurster  v.  Reitzinger, 
5  Brad.  App.  112;  C.  &  A.  Railroad  v.  Higgius,  58  111.  128;  Stearm  v. 
Johnson,  17  Minn.  142 ;  Smith  v.  Wilton,  69  Mo.  458.  It  is  remarked  by 
Walker,  J.,  in  Thompson  v.  Drake,  32  Ala.  99,  that  "  relevancy  is  an 
indispensable  prerequisite." 

Under  certain  circumstances,  silence  will  amount  to  an  admission. 
Whenever  a  statement  is  made  in  the  presence  of  a  party,  which  he  might 
be  expected  as  a  reasonable  man  to  reply  to,  and  to  contradict  if  untrue, 
the  fact  of  his  silence  may  be  given  in  evidence  as  an  admission  of  the 
truth  of  the  statement :  Claghorn  v.  Love,  24  Ga.  590  ;  Morris  v.  Stokes, 
21  Id.  552;  Black  v.  Hicks,  27  Id.  522;  Slatterley  v.  People,  76  111.  218; 
Atwood  v.  Cornwall,  28  Mich.  336  ;  Barry  v.  Davis,  33  Id.  515 ;  Marvin  v. 
Butcher,  26  Minn.  392 ;  Higgins  v.  Bellinger,  22  Mo.  397 ;  Stratton  v. 
Nichols,  20  Conn.  328  ;  Kimball  v.  Post,  44  Wis.  472 ;  Hinton  v.  Coleman, 
45  Id.  165;  Brown  v.  Brown,  16  Ark.  202;  Molyneax  v.  Collier,  13 
Ga.  406. 

A  party  is  not  held  to  admit  the  truth  of  the  statements  made  in  his 
hearing  in  a  judicial  proceeding,  by  his  witnesses ;  he  is  not  in  a  position  to 
reply:  Wilkius  v.  Stidger,  22  Cal.  230.  The  doctrine  of  acquiescence  has  no 
application  to  judicial  proceedings :  Johnson  v.  Holliday,  79  Ind.  151. 
Omission  by  a  party  to  a  suit  to  answer  a  letter  written  to  him  by  the  other 
party,  pending,  the  litigation,  cannot  be  treated  as  an  admission  of  the  adverse 
party's  claim :  Canadian  Bank  of  Commerce  v.  Coumbe,  47  Mich.  360. 
When  statements  of  fact  are  made  in  the  presence  of  a  party,  who  may 
have  no  previous  knowledge  as  to  the  truth  or  falsity  of  the  statements,  his 
silence  is  not  an  admission  of  such  previous  knowledge:  Griffith  v.  Zipper- 
wick,  28  Ohio  St.  388.  When  a  party  wholly  or  partially  admits  the  truth 
of  a  statement,  the  statement  and  reply  are  both  competent :  Pierce  v.  Golds- 
berry,  35  Ind.  317.  Whether  silence  is  or  is  not  an  admission,  under  given 
circumstances,  is  for  the  jury  to  determine  ;  Hagenbaugh  v.  Crabtree,  33 
111.  225.  Conduct  may  amount  to  an  admission  in  an  action  on  the  case 
for  injuries  caused  by  the  breaking  of  a  bridge  on  the  defendant's  railway  ; 
it  was  held  the  construction  of  a  new  bridge  in  a  different  manner,  was  an 
admission  that  the  first  bridge  had  been  improperly  constructed :  Kansas- 
Pacific  R.  R.  v.  Miller,  2  Col.  442.  Offers  to  compromise  are  inadmissible, 
on  grounds  of  public  policy,  for  the  reason  that  few  offers  of  compromise 
would  be  made,  if  it  were  to  be  held  that  statements  made  in  such  offers 
\vere  admissible.  And  it  is  of  great  importance  that  no  hindrance  should 
be  placed  in  the  way  of  settlements  of  differences  without  litigation.  But 
the  offer  must  be  clearly  one  of  compromise  to  be  inadmissible.  And  the 
admission  of  any  fact  during  negotiations  for  a  compromise  is  competent: 
Arthur  v.  James,  28  Penn.  St.  236;  Wallace  v.  Hussey,  63  Penn.  St.  24; 
Molyneaux  v.  Collier,  13  Ga.  406  ;  Rockafellow  v.  Newcomb,  57  111.  186 ; 
Paulin  v.  Howson,  63  Id.  312  ;  Ashlock  v.  Linden,  50  Id.  169  ;  Abbott  v. 
Andrews,  130  Mass.  145  ;  Perkins  v.  Concord  R.  R.,  44  N  H.  223 ;  East- 
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man  v.  Amoskeag  Manufacturing  Co.,  44  Id.  143 ;  Bartlett  v.  Tarbox,  1 
Keves  495. 

Whether  or  not  a  given  offer  was  by  way  of  compromise  is  to  be  deter- 
mined by  the  courts :  Davis  v.  Charles  River  R.  R.,  1 1  Gush.  506,  or  to  be 
submitted  to  the  jury  with  instructions  to  disregard  it  if  it  was:  Bartlett 
v.  Hoyt,  33  N.  H.  151  ;  Field  v.  Tenney  47  Id.  513.  Admissions  made  in 
the  course  of  judicial  proceedings  are  admissible  against  the  party  making 
them  ;  Donahue  v.  Connor,  93  Penn.  St.  356  ;  Whitlock  v.  Crew,  28  Ga. 
289  ;  Corwin  v.  Walton,  18  Mo.  71 ;  Kritzer  v.  Smith,  21  Id.  296 ;  Dowze- 
lot  v.  Rawlings,  58  Id.  75  ;  Rarasden  v.  Bryden,  2  Vt.  27  ;  Bank  v.  Sprigg, 
11  Md.  389;  Crichton  v.  Smith,  34  Id.  42;  Houston  v.  McCluney,  8  \V". 
Va.  135.  A  defendant  who  has  allowed  a  written  instrument  to  be  given 
in  evidence  without  objection  must  be  held  to  have  admitted  that  it  is  duly 
executed,  but  not  that  it  is  sufficient  evidence  he  also  admits  its  compe- 
tency :  Lowe  v.  Bliss,  24  111.  168.  When  a  defendant  has  offered  in  the 
lower  court  to  prove  certain  facts  which  would  have  destroyed  his  defence, 
and  the  offer  has  been  overruled  on  objection  by  the  plaintiff,  the  latter  can- 
not on  error  avail  himself  of  the  offer  as  an  admission  :  Arthurs.  Mitchell, 
92  111.  480.  The  admission  of  what  a  witness  would  testify  makes  such 
admission  his  testimony  to  all  intents:  Snodgrass  v.  Clark,  44  Ala.  198; 
Hughes  v.  Hughes,  44  Id.  698.  An  admission  made  by  express  agreement 
of  the  parties  in  order  to  dispense  with  other  proof  is  not  to  be  extended 
by  implication  beyond  what  is  set  forth  in  the  agreement :  Dennis  v.  Den- 
nis, 15  Md.  73.  But  admissions  in  judicial  proceedings  are  of  a  high  order. 
They  are  substituted  for  and  dispense  with  the  actual  proof  of  the  facts 
(that  is,  in  the  same  cause) :  Commonwealth  v.  Desmond,  5  Gray  80,  82. 
And  it  was  said  in  Portis  v.  Hill,  30  Tex.  529,  that  a  party  ought  not  to 
be  heard  to  contradict  his  own  solemn  admissions  and  declarations  made 
before  judicial  tribunals.  Admissions  are  competent  whether  made  in  the 
same  or  another  cause. 

As  to  when  admissions  must  be  made  :  It  is  competent  to  prove  by  dec- 
larations of  the  defendant  after  suit  brought  to  show  a  cause  of  action 
before  it  was  begun  :  Duncan  v.  Lawrence,  24  Penn.  St.  154.  A  party's 
declarations  against  his  interest  with  regard  to  his  title  to  personal  pro- 
perty are  admissible  if  made  while  in  possession  of  it:  Williams  v.  Hart,  65 
Ga.  201  ;  Michigan  Co.  v.  Parsell,  38  Mich.  475  ;  Rawles  v.  James,  49  Ala. 
183 ;  Criddle  v.  Griddle,  21  Mo.  522 ;  Wood  v.  Hicks,  26  Id.  326.  But 
not  if  made  after  he  has  parted  with  actual  possession ;  Mentlo  v.  Jen- 
nings, 10  B.  J.  Lea  419.  When  an  admission  is  made  as  part  of  a  state- 
ment, or  conversation,  the  whole  statement  or  conversation,  or  at  least  as 
much  of  it  as  in  any  way  relates  to  the  same  matter  as  the  admission,  is 
admissible :  Morris  v.  Stokes,  21  Ga.  552  ;  Meishen  v.  Hood,  2  Pitts.  (Pa.) 
207.  Thrall  v.  Smiley,  9  Cal.  529  ;  Searles  v.  Thompson,  18  Minn.  316 ; 
Mclntyre  v.  Dillard,  41  Miss.  81 ;  Nelson  v.  Iverson,  24  Ala.  9 ;  Hudson  v. 
Howlett,  32  Id.  478 ;  Haiston  v.  Hixen,  3  Sneed  691  ;  Lynch  v.  McBeth, 
7  How.  Pr.  (N.  Y.)  113, 120.  It  is  not,  however,  incumbent  upon  a  party 
to  put  in  evidence  an  amendment  to  a  bill  brought  by  his  adversary  in 
another  suit,  in  order  to  use  an  admission  in  the  bill.  The  amendment 
should  be  brought  in,  in  rebuttal :  Sciple  v.  Northcutt,  62  Ga.  242.  A 
party's  declarations  in  his  favor,  or  inconsistent  with  alleged  ad  missions,  are 
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admissible  if  strictly  contemporaneous  with  it.  Downs  v.  N.  Y.  C.  R.  R., 
47  N.  Y.  83  ;  Bearss  v.  Copley,  10  N.  Y.  93  ;  Dean  v.  Dean,  43  Vt.  337  ; 
Hunt  v.  Reyland,  11  Cush.  117  ;  Traun  v.  Kieffer,  31  Ala.  136  ;  Scruggs 
v.  Bibb,  33  Id.  481.  But  the  rule  is  inflexible  that  a  party's  statements 
in  his  own  favor  are  inadmissible:  Hagan  v.  Hendry,  18  Md.  177.  So,  an 
unanswered  letter  from  a  party  to  his  adversary  is  inadmissible  to  prove 
the  facts  therein  stated,  although  written  in  reply  to  a  letter  to  himself, 
which  he  has  put  in  evidence :  Fearing  v.  Kimball,  4  Allen  125.  The 
exact  words  of  an  admission  should  be  testified  to  if  possible ;  but  if  not, 
the  substance  may  be  given  :  Kittridgev.  Russell,  114  Mass.  67  ;  Elbiu  v. 
Wilson,  33  Md.  135 ;  Chambers  v.  Hill,  44  Mich.  523.  But  the  witness's 
impressions  are  not  evidence:  Elbin  v.  Wilson. 

It  is  no  objection  to  the  competency  of  admissions  that  the  contents 
of  a  written  instrument  is  involved  in  them :  Snell  v.  Cottingham,  72  111. 
124;  Bonnell  v.  Mawha,  8  Vr.  198  ;  Taylor  v.  Peck,  21  Gratt.  11  ;  Wiggin 
v.  Bost.  &  Alb.  R.  R.,  120  Mass.  201  ;  Loomis  v.  Wadhams,  8  Gray  557  ; 
Cramer  v.  Shriuer,  18  Md.  140.  But  it  was  held  in  Goodell  v.  Smith,  9 
Cush.  592,  that  in  an  action  upon  a  written  contract,  the  instrument  in 
itself  being  in  evidence,  the  parol  admissions  of  the  defendant  could  not 
be  received. 

In  a  suit  by  a  creditor  of  a  corporation  seeking  to  enforce  the  personal 
liability  of  a  stockholder  the  plaintiff*  is  not  required  to  prove  the  owner- 
ship of  stock  by  record  evidence,  but  it  may  be  shown  by  the  defendant's 
admissions,  and  testimony  of  the  corporate  officers  :  Dows  v.  Napier,  19  111. 
44.  It  is  the  province  of  the  jury  to  determine  what  weight  shall  be  given 
to  an  admission.  And  they  are  not  bound  to  give  equal  credence  to  all 
parts  of  a  statement  or  conversation :  Shaubher  v.  Mohler,  80  111.  21 ; 
Young  v.  Foote,  43  Id.  33  ;  Saveland  v.  Green,  40  Wis.  432  ;  (and  see 
cases  cited  supra  with  reference  to  "  entire  statement"  etc.)  Admissions 
are  not  conclusive  against  the  party  making  them,  unless  they  have  been 
acted  upon  by  the  opposite  party.  If  they  have  been  so  acted  upon, 
they  operate  as  an  estoppel :  Tompkins  v.  Philips,  12  Ga.  52  ;  Harrison  v. 
Peabody,  34  Cal.  178  ;  Rockafellow  v.Newcomb,  57  111.  186  ;  Ray  v.  Bell, 
24  Id.  444  ;  Hushbrook  v.  Shawser,  14  Wis.  403 ;  Bertrand  v.  Taylor,  32 
Ark.  470 ;  Cafferata  v.  Cafferata,  23  Mo.  235  ;  Matthews  v.  Dare,  20  Md. 
248 ;  Starr  v.  Yourtee,  17  Id.  341  ;  Hunton  v.  Heath,  67  Me.  507.  See, 
however,  Warder  v.  Baker,  54  Wis.  49  ;  Shibliug  v.  Prettymau,  57  111. 
372. 

An  expression  to  the  vendor  of  satisfaction  with  the  article  bought, 
after  using  it,  will  not  preclude  the  purchaser  from  afterwards  setting  up 
defects  subsequently  discovered  :  Hanger  v.  Evins,  38  Ark.  334.  The  cases  all 
agree  in  holding  that  admissions,  especially  when  verbal,  are  to  be  received 
with  great  caution;  but  that,  on  the  other  hand,  ad  missions  shown  to  have 
been  deliberately  and  voluntarily  made,  are  very  satisfactory  evidence.  It 
is  improper  to  instruct  the  jury,  either  that  they  are  the  "weakest  evi- 
dence" or  "  the  most  satisfactory,"  without  the  proper  qualification  in  either 
case  :  Becker  v.  Graw,  7  Bush*  198  ;  Higgs  v.  Wilson,  3  Met.  (Ky.)  337  ; 
Lehman  v.  McQueen,  65  Ala.  571  ;  Prewett  v.  Coopwood,  1  George  369  ; 
Eborns  v.  Cannon,  32  Tex.  231 ;  Dreher  v.  Fitzburg,  22  Wis.  675  ;  Durkee 
t.  Stringham,  8  Id.  1 ;  C.  &  N.  W.  R.  R.  v.  Button,  68  111.  409 ;  Hartley 
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v.  Lybarger,  3  Brad.  App.,  524  ;  Evans  v.  Newland,  34  Ind.  112  ;  Hill  v. 
Newman,  47  Id.  187 ;  Pence  v.  Makepeace,  65  Id.  345 ;  Ector  v.  Ector,  29 
Ga.  443.] 

2.  The  nominal  party.  Missouri  and  New  Hampshire  appear  to  be  the 
only  States  in  which  the  rigid  principle  so  powerfully  asserted  in  Bauer- 
man  v.  Radenius  is  still  maintained  in  all  its  strictness :  Tenney  v.  Evans 
14  N.  H.  343,  348 ;  Dillon  v.  Chouteau,  7  Mo.  386 ;  but  see  Cockrill  v. 
Kirkpatrick,  9  Id.  697.  There  are,  however,  dicta  in  Maryland,  recog- 
nising it :  Davis  v.  Calvert,  5  Gill  &  J.  271, 307.  In  Connecticut,  prior  to 
the  statute  of  May  1822,  that  principle  was  adhered  to  rigidly  ;  and  evi- 
dence was  not  admissible  to  show  that  the  plaintiff  had  assigned  his  interest 
before  the  admission  or  release  relied  on  :  Bulkley  v.  Landon,  3  Conn.  76 ; 
Plant  v.  McEuen,  4  Id.  545,  548  ;  Johnson  v.  Blackman,  11  Id.  343,  348  ; 
but  under  that  statute,  which  provided  that  whenever  a  discharge,  admis- 
sion, or  other  act  of  the  plaintiff  on  the  record  is  offered  in  evidence,  the 
plaintiff  may  prove  a  previous  assignment  and  notice,  and  this  admission 
or  act  shall  then  have  no  more  effect  than  would  be  given  to  it  in  a  court 
of  equity,  it  has  been  decided  that  evidence  of  such  admission  or  discharge 
is  inadmissible  :  Scripture  v.  Newcomb,  16  Id.  588.  Elsewhere  we  find  it 
generally  said,  that  admissions  by  a  nominal  party  are  evidence;  and,  if 
there  be  no  other  party  disclosed  on  the  record,  and  the  admission  be  not 
a  fraud  on  the  person  really  interested,  it  may  be  so ;  since  such  person 
has  the  privilege  of  a  party  in  not  being  compellable  to  testify,  and 
since  it  is  the  policy  of  the  law,  as  said  in  Quinlan  v.  Davis,  to  have 
the  real  parties  set  out  on  the  record,  and  since  such  nominal  party  has 
some  interest,  if  it  be  only  to  the  extent  of  the  costs.  There  are  few 
decisions  on  the  point.  In  Johnson  v.  Kerr,  1  S.  &  R.  25,  admissions 
by  the  nominal  party  were  received ;  but  whether  this  was  not  as  part 
of  the  res  gesta  to  show  fraud,  or  because  it  did  not  clearly  appear 
that  the  alleged  cestui  que  trust  was  really  such,  is  not  very  apparent. 
In  Vermont,  admissions  by  a  mere  trustee  are  not  allowed  to  go  to  the 
jury:  Sargeant  v.  Sargeant,  18  Vt.  372,  376.  But  certainly,  when  there 
has  been  a  valid  assignment  of  a  chose  in  action,  and  the  assignee  is 
obliged  to  sue  in  the  name  of  the  assignor,  and  the  admission  of  the  assignor 
would  be  a  fraud  on  the  assignee,  such  admissions  are  not  admissible  in 
evidence.  It  is  well  settled  in  this  country,  generally,  that  courts  of  law  will 
protect  the  assignee  of  a  chose  in  action,  who  is  obliged  to  sue  in  the 
assignor's  name,  from  being  affected  by  any  acts  or  admissions  of  his,  after 
assignment  and  notice  ;  such  acts  after  that  time,  being  deemed  fraudu- 
lent:  Wardell  v.  Eden,  1  Johns.  531,  note;  s.  c.  2  Johns.  Gas.  258; 
Tirnan  v.  Leland,  6  Hill  237  ;  O wings  v.  Low,  5  Gill  &  J.  134;  Dunn  v. 
Snell,  15  Mass.  481  ;  Jenkins  v.  Brewster,  14  Id.  291 ;  Boylston  v.  Greene, 
8  Id.  465  ;  Chapman  v.  Shattuck,  3  Gilm.  49,  52  ;  Edwards  v.  Lewis, 
16  Ala.  813,  816  ;  Sykes  v.  Lewis,  17  Id.  270.  The  nominal  plaintiff  is 
not  allowed,  by  retraxit,  or  any  collusive  agreement,  to  dismiss  or  bar  the 
suit:  Welch  v.  Maudeville,  1  Wheat.  233;  5  Id.  283  ;  nor  to  discontinue; 
McCullum  v.  Coxe,  1  Dall.  139;  Steele  v.  Ins.  Co.,  3  Binn.  312.  If  the 
defendant  pleads  a  release  from  the  assignor,  it  is  a  good  replication,  that 
it  was  after  assignment  and  notice :  Andrews  v.  Beecker,  1  Johns.  Cas. 
411 ;  Littlefield  v.  Storey,  3  Johns.  425;  Raymond  v.  Squire,  11  Id.  47  j 
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and  the  application  in  such  case  must  be  special :  Say  v.  Dascomb,  1  Hill 
552 ;  see  Tiraan  v.  Leland,  6  Id.  237.  Payment  to  the  assignor,  after 
notice,  is  no  defence:  Jones  v.  Witter,  13  Mass.  304 ;  Tibbetts  v.  Weaver, 
5  Strob.  144 ;  Woods  v.  Mains,  1  Greene  (la.)  275  ;  but  before  notice  it  is 
good:  Bury  v.  Hartman,  4  S.  &  R.  175;  Brindle  v.  Mcllvaiue,  9  Id.  74  ;  see 
Muir  v.  Schenck,  3  Hill  228  ;  and  a  judgment  recovered  by  the  assignor  to 
his  own  use,  after  notice,  would  not  bar  the  assignee,  because  it  is  a  fraud : 
Dawson  v.  Coles,  16  Johns.  51  ;  see  Tuttle  v.  Bebee,  8  Id.  152.  Seeing, 
then,  that  the  acts  of  the  assignor,  after  notice,  cannot  affect  the  interest 
which  he  has  assigned,  it  follows,  upon  the  principle  above  mentioned,  that 
his  admissions,  after  that  time,  are  not  evidence  against  the  assignee,  and 
so  it  has  been  decided  in  Frear  v.  Evertson,  20  Id.  142 ;  Kimball  v. 
Huutington,  10  Wend.  675 ;  Scott  v.  Hall,  6  B.  Mou.  285,  287  ;  Crane 
v.  Gunu,  4  Id.  10,  13  ;  Dazey  v.  Mills,  5  Gilra.  67,  70 ;  but  it  seems 
that  the  admission  or  receipt  of  the  obligee  before  notice  is  evidence  : 
Morton  v.  Morton,  13  S.  &  R.  107 ;  and  his  declaration  before  assignment 
would  be  good  evidence :  Brindle  v.  Mcllvaine,  1 0  Id.  282 ;  see  Hacket  v. 
Martin,  8  Greenl.  77,  where  all  these  points  are  explained.  There  may, 
perhaps,  be  some  difference  between  these  admissions  after  assignment  and 
before  notice,  which  are  evidence,  and  those,  made  before  assignment,  which 
are  evidence.  Before  assignment,  any  admission  tending  to  show  that  there 
was  no  cause  of  action,  would  be  evidence,  because  against  interest;  but 
after  assignment,  probably,  no  admissions  would  be  evidence,  but  those 
which  tended  to  charge  the  assignor  with  receipt  of  payment  or  a  valuable 
consideration  for  a  release.  Without  the  consent  of  both  parties,  a  party 
to  the  record,  while  he  continues  such,  cannot  be  examined  as  a  witness  in 
the  case :  Scott  v.  Lloyd,  12  Pet.  145,  149  ;  Campbell  v.  Todd,  7  B.  Mou. 
316  ;  Gillet  v.  Sweat,  1  Gilm.  476.  If  it  appear,  however,  that  he  has  no 
interest  in  the  issue,  it  has  been  decided  in  New  York  that  he  may  be 
examined  :  Safford  v.  Lawrence,  6  Barb.  566. 

3.  The  real  party  in  interest.  Admissions  by  the  real  party  in  interest, 
as  by  a  cestui  que  trust,  are  generally  evidence :  Bowen  v.  Snell,  11  Ala. 
379.  See,  also,  Welsh  v.  Cooper,  8  Penn.  St.  218,  221. 

The  general  principle  stated  at  the  beginning  of  this  note,  leads  to 
another  rule,  which  applies  both  where  the  person  who  made  the  admission, 
is  a  party  to  the  suit,  and  where  he  is  not.  That  rule  is,  that  an  admission 
is  evidence  against  the  individual  interest  of  the  person  making  it,  and 
against  a  joint  interest  in  which  he  shares;  of  course,  it  must  be  a  joint 
interest,  and  not  a  mere  community  of  separate  interests :  Osgood  v.  Man- 
hattan Co.,  3  Cow.  612.  The  reason  and  limit  of  this  rule  are  furnished 
by  the  principle  above  referred  to ;  so  far  as  the  interest  is  joint,  and  the 
act  of  one  could  affect  the  other,  or  bind  the  whole  interest,  so  far  his 
admission  shall  affect  and  bind  ;  and  no  further.  A  fraudulent  confession, 
like  a  fraudulent  act,  will  be  relieved  against :  Loring  v.  Brackett,  3 
Pick.  403.  In  Connecticut,  however,  the  person  injured  would,  in  both 
cases,  be  put  to  his  action.  The  general  rule  here  stated  applies  to  parties 
to  the  suit,  and  to  those  who  are  not  parties  to  the  suit : 

1.  As  to  the  parties  to  the  suit,  and  (1)  Defendants.  The  admission  of 
every  defendant  is  evidence  against  himself;  and  if  you  prove  aliunde,  the 
fact  of  a  joint  interest  with  the  other  defendants  in  the  liability  sued  on  ; 
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as,  by  proving  that  there  was,  at  the  time,  between  them,  a  partnership 
embracing  this  transaction,  or  by  proving  a  joint  execution  of  the  instru- 
ment sued  on,  or  by  proving  such  facts  as  raise  the  joint  assumpsit  declared 
on;  then,  the  admission  of  one  becomes  evidence  against  all.  But  this 
joiutuess,  or  rather,  identity  of  interest,  must  first  be  proved :  McCready 
v.  Freed  ly,  3  Rawle  251,  253 ;  and  though  it  may  be  proved  by  separate 
confessions  of  all  the  defendants,  so  as  to  make  several  acknowledgments 
by  each,  equivalent  to  a  joint  acknowledgment  by  all ;  yet  the  single  con- 
fession of  one,  is  not  evidence  against  others,  to  prove  the  fact  of  joint 
Liability ;  and,  therefore,  if  the  admission  of  one  be  not  followed  up  by 
admissions  of  the  others,  it  ought  to  be  rejected  as  incompetent :  Tuttle  v. 
Cooper,  5  Pick.  414 ;  Bobbins  v.  Willard,  5  Id.  464.  This  is  constantly 
applied  in  the  case  of  partnership ;  you  must  first  prove  a  partnership, 
general,  or  special  as  to  that  transaction  ;  and  if  you  prove  that,  the  admis- 
sion of  one,  so  far  as  the  power  of  a  partner  extends,  is  evidence  against 
all :  Martin  v.  Root,  17  Mass.  222 ;  Kaskaskia  Bridge  Co.  v.  Shannon,  1 
Gilm.  15,  25 ;  and  though  the  confession  of  one  defendant  is  not  evidence 
to  prove  the  partnership :  Corps  v.  Robinson,  2  Wash.  C.  C.  388 ;  Whit- 
ney v.  Ferris,  10  Johns.  66 ;  Pierce  v.  McConnell,  7  Blackf.  171  ;  Grafton 
Bank  v.  Moore,  13  N.  H.  100,  101;  see  Nelson  v.  Lloyd,  9  Watts  22; 
nor  to  prove  that  a  debt  was  a  partnership  liability :  Ostrom  v.  Jacobs, 
9  Mete.  454;  yet  .the  partnership  or  its  liability  may  be  proved  by  the 
separate  confessions  of  each :  Taylor  v.  Henderson,  17  S.  &  R.  453, 
457 ;  Johnston  v.  Warden,  3  Watts  101 ;  Haughey  v.  Strickler,  2  W.  & 
S.  411;  Welsh  v.  Speakmau,  8  Id.  257,  260;  Porter  v.  Wilson,  13  Penn. 
St.  641,  650;  see  Whitney  v.  Sterling,  14  Johns.  215.  This  principle  and 
distinction  apply  to  other  cases  besides  partnership.  For  example  :  execu- 
tors have  joint  authority  and  power  touching  debts  due  by  the  testator ; 
and  if  you  prove  aliunde,  that  the  claim  sued  upon  was  a  debt  of  the  tes- 
tator, you  lay  a  ground  for  admitting  the  acknowledgment  of  one  to  be 
evidence  against  the  other :  thus,  if  you  prove  that  it  was  a  debt  due  by 
the  testator,  an  acknowledgment  by  one  would  take  the  case  out  of  the  statute 
of  limitations  against  both  and  against  all :  Johnson  v.Beardslee,  15  Johns. 

3  ;  but  for  the  purpose  of  proving  the  fact  whence  the  joint  interest  and 
power  arise,  viz.,  for  proving  that  it  was  a  debt  due  by  the  testator,  the  con- 
fession of  one  is  not  evidence  in  a  suit  against  both:  Hammon  v.  Huntley, 

4  Cow.  493.     In  like  manner,  if  you  sue  on  a  joint  assumpsit,  the  admis- 
sion of  one  as  to  the  facts  whence  the  law  implies  this  joint  promise,  is  not 
evidence  against  the  others :  Lock  wood  v.  Smith,  5  Day  309.     But  if  the 
joint  execution  of  an   instrument  be  proved,  the  admission  of  one  joint 
debtor  is  evidence  against  the  other :  Coit  v.  Tracy,  8   Conn.  268  ;  Bound 
v.  Lathrop,  4  Id.  336;  see,  however,  Lewis   v.  Woodworth,  2  Corns.  512; 
and  see  4  Harr.  &  McH.  346.     In  respect  to  torts  which  are  several,  and 
not  joint :  if  such  a  tort  be  the  cause  of  action,  the  admission  of  one  defend- 
ant  is  evidence  only  against  himself:  see  Dietrich  v.  Dietrich,  4  Watts 
167,  note ;  but  fraud,  though  sued  on  as  a  tort,  may  be  a  joint  thing :  see 
Patten  v.  Gurney,  17  Mass.  182;  and  hence  if  you  prove  a  fraudulent  con- 
nection between  persons,  whether  the  fraud  be  the  gravamen  of  the  action 
and  sole  ground  of  the  liability,  or  whether  it  be  collateral  and  subsidiary 
to  the  case,  the  acts  and  declarations  of  one  are  evidence  against  all : 
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McKee  v.  Gilchrist,  3  Watts  230  ;  Rogers  v.  Hall,  4  Id.  359  ;  Price  -y. 
Junkin,  Id.  85  ;  Gibbs  v.  Neeley,  7  Id.  305;  Keitenbach  v.  Reitenbach,  1 
Rawle  362,  366 ;  Wilbur  v.  Strickland,  Id.  458  ;  Jackson  v.  Summerville. 
13  Penn.  St.  360,  369;  Oldham  v.  Bentley,  6  B.  Mon.  428,  431; 
and  the  slighest  evidence  of  fraud  is  sufficient  to  render  the  admissions 
competent.  The  proof  of  a  joint  scheme  of  fraud  is  obviously  equivalent, 
in  its  nature,  to  proof  of  a  partnership  :  and  as  in  the  case  of  partnership, 
the  only  declarations  of  one,  admissible  against  the  other,  are  those  made 
at  or  after  the  time  of  the  combination — those  made  before  it  not  being 
admissible  :  Legg  v.  Olney,  1  Den.  202.  (2.)  As  to  plaintiffs.  If  the  suit 
be  on  a  joint  title  or  interest,  here,  as  the  plaintiffs  confess  it  to  be  joint, 
and  could  not  otherwise  maintain  the  action,  the  admission  of  one  is  evi- 
dence against  the  others,  without  proving  anything  more ;  as,  for  example, 
if  in  ejectment,  a  joint  demise  be  laid  :  Brandt  v.  Klein,  17  Johns.  335 ; 
Jackson  v.  McVey,  18  Id.  330 ;  Jackson  v.  Vail,  7  Wend.  125.  Plaintiffs, 
however,  may  sue  together,  without  having  a  joint  interest  in  the  right 
involved  in  that  suit ;  as,  in  ejectment,  several  demises  may  be  laid:  Jack- 
son v.  Sidney,  12  Johns.  185 ;  and,  in  partition,  tenants  in  common  may 
unite  ;  in  such  a  case,  admissions  by  one  could  not  be  evidence  against  the 
others :  Dan  v.  Brown,  4  Cow.  483. 

2.  As  to  those  not  parties  on  the  record :  the  principle  still  holds  good, 
that  the  admission  of  every  man  is  evidence  against  any  interest  in  which 
he  is  jointly  concerned.  Thus,  if  a  partnership  as  to  the  transaction  in 
suit,  be  proved  between  the  party  on  the  record  and  others  not  parties,  the 
admissions  of  the  others  are  evidence  against  him :  Van  Reimsdyke  v. 
Kane,  1  Gallis.  631,  635;  Clark  v.  Van  Reimsdyke,  9  Cr.  153,  156; 
Grafton  Bank  v.  Moore,  14  N.  H.  142,  145  ;  Slaymaker  v.  Gundacker,  10 
S.  &  R.  75 ;  but  of  course  are  not  evidence  to  prove  the  partnership  : 
Martin  v.  Kaffroth,  16  Id.  121.  And  where  the  suit  was  brought  against 
C.  on  a  joint  note  by  C.  and  S.,  S.  having  become  bankrupt,  the  admis- 
sion of  S.  was  held  to  be  evidence,  because  he  was  still  interested,  being 
liable  for  contribution :  Howard  v.  Cobb,  3  Day  309.  So,  in  a  suit 
against  J.  and  W.,  when  process  was  served  on  W.  alone  ;  it  being  proved 
that  J.,  was  jointly  concerned  and  interested  with  him  in  the  business 
whence  the  liability  arose,  the  admission  of  J.,  was  held  unquestionably 
evidence  :  McCoy  v.  Lightner,  2  Watts  347  ;  but  in  cases  like  the  latter,  the 
person  not  summoned  has  sometimes  been  regarded  as  a  party  to  the  record. 

The  aclmissibility  of  declarations  by  those  interested  in  an  issue  of 
devimvit  vel  non,  depends  on  the  same  principle.  The  legatees,  devisees 
and  executors  have  not  a  joint  interest  under  the  will,  but  have  so  many 
soparate  interests  in  one  subject,  viz.,  the  validity  of  the  will:  Dietrich  v. 
Dietrich,  4  Watts  167,  note.  Hence,  the  admission  of  one  who  is  the  sole 
party  interested  in  the  issue,  on  one  side,  though  not  nominally  a  party, 
are  evidence  against  that  side:  Nussear  v.  Arnold,  13  S.  &  R.  323  ;  and 
the  admissions  of  one  who  is  not  the  sole  party  in  interest,  whether  on  the 
record  or  not,  are  not  evidence :  Bovard  v,  Wallace,  4  Id.  499  ;  Dietrich 
v.  Dietrich,  1  P.  &  W.  306 ;  Boyd  v.  Eby,  8  Watts  66  ;  Hauberger  v.  Root, 
6  W.  &  S.  431  ;  Roberts  v.  Trawick,  13  Ala.  68,  81 ;  see  Reagan  v.  Grim, 
13  Penn.  St.  508,  512 ;  Dillard  v.  Dillard,  2  Strob.  89.  In  Phelps  v.  Hart- 
well,  1  Mass.  71,  an  opinion  respecting  the  testator's  sanity,  expressed  by 
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one  of  several  interested,  was  held  inadmissible ;  but  in  Atkins  v.  Sanger,  1 
Pick.  192,  the  court  were  "  inclined  to  admit"  the  declarations  of  one 
executor  as  to  acts  done  by  the  testator.  But  whether  the  court  did  admit 
them,  is  not  stated  ;  and  it  appears  that  the  question  of  the  competency  of 
the  declarations  to  affect  others,  was  not  before  the  court.  It  would  seem 
that,  as  the  admission  of  one  is  incompetent  to  affect  the  other,  and  as  it 
could  not  affect  the  issue  without  affecting  the  other,  it  must  be  incompe- 
tent to  affect  the  issue.  In  Armstrong  v.  Farrar,  8  Mo.  627,  it  was  de- 
cided, chiefly  on  the  authority  of  Atkins  v.  Sanger,  that  an  admission  as  to 
the  testator's  condition  by  one  devisee,  where  the  property  was  devised  to 
three  "  to  divide  equally  between  themselves,"  was  admissible  :  but  the 
devisees  had  no  joint  interest,  but  were  merely  tenants  in  common  under 
the  will. 

But  besides  the  case  of  joint  interest,  the  principle  above  stated  would 
infer,  that  if  the  party  to  the  suit  is,  by  succession  of  title,  so  far  in  privity 
with  another,  that  the  acts  of  that  other  could  have  affected  his  interest, 
there  the  admissions  of  that  other,  during  such  time,  shall  be  evidence 
against  him.  Accordingly,  the  rule  has  often  been  settled,  that  the 
declaration  of  a  former  possessor  or  proprietor  of  land,  against  his  interest, 
made  during  the  continuance  of  his  interest,  not  after,  are  evidence  against 
those  subsequently  claiming  under  him  :  Beers  v.  Hawley,  2  Conn.  467  ; 
Norton  v.  Pettiboue,  7  Id.  319  ;  Jackson  v.  Bard,  4  Johns.'  230- ;  Northrop 
v.Wright,  24  Wend.  221,  229  ;  Andrews  v.  Fleming,  2  Dall.  93  ;  Bassler  v. 
Niesly,  2  S.  &  R.  352 ;  Weidmin  v.  Kohr,  4  Id.  174 ;  Gibblehouse  v. 
Strong,  3  Rawle  437,  where  the  whole  subject  is  ably  explained  by 
Kennedy,  J. ;  Reed  v.  Dickey,  1  Watts  152;  Maus  v.  Maus,  5  Id.  315; 
Rankin  v.  Tenbrook,  6  Id.  388  ;  Riddle  v.  Dixon,  2  Penn.  St.  372,  374; 
Brown  v.  Bank  of  Chambersburg,  3  Id.  188,  199 ;  Pike  v.  Hayes,  14  N. 
H.  19,  21  ;  Felder  v.  Bonnett,  2  McMull.  44,  48  ;  Dorsey  v.  Dorsey,  3 
Harr.  &  J.  410 ;  Cole  v.  Harrington,  7  Id.  147  ;  but  are  not  evidence 
against  a  stranger  or  one  claiming  paramount :  Hill  v.  Roderick,  4  W. 
&  S.  221 ;  Wiley  v.  Givens,  6  Gratt.  277,  283 ;  Den  v.  Pine,  4  Wash. 
C.  C.  691,  694.  This  principle  is  held  (except  in  New  York)  to  apply 
equally  to  personal  property,  and  to  choses  in  action  :  Snelgrove  v.  Martin, 
2  McCord  241 ;  Land  v.  Lee,  2  Rich.  168;  Guy  v.  Hall,  3  Murph.  150; 
Brindle  v.  Mcllvaine,  10  S.  &  R.  282  ;  Caldwell  v.  Gamble,  4  Watts  292  ; 
Kellogg  v.  Krauser,  14  S.  &  R.  137 ;  Williams  v.  Judy,  3  Gilm.  282.  A 
negotiable  note,  actually  negotiated,  obviously  does  not  come  within  the 
principle,  because  the  endorsee  does  not  claim  under  the  endorser,  is  not  in 
privity  with  him,  and  could  not  be  affected  by  his  acts,  but  claims  by  a 
new  paramount  direct  liability ;  but  if  the  note  were  endorsed  when  over 
due,  so  that  the  endorsee  is  in  privity  with  all  defences  existing  against  the 
endorser,  the  declarations  of  endorser  are  evidence  against  endorsee :  Shir- 
ley v.  Todd,  9  Greenl.  83  ;  Hatch  v.'Dennis,  1  Fairf.  244  ;  in  which  last  case, 
the  whole  subject  is  reviewed  in  a  masterly  way  ;  and  is  the  same  where, 
by  the  statute  against  gaming  notes,  the  endorser  is,  quoad  hoc,  in  the  situ- 
ation of  an  assignee  of  an  unnegotiable  debt;  Snelgrove  v.  Martin,  2 
McCord  241.  In  New  York  the  declarations  of  a  previous  owner  are  not 
admissible  in  respect  to  chattels  or  choses  in  action  :  Hurd  v.  West,  7 
Cow.  752  ;  Whitaker  v.  Brown,  8  Wend.  490 ;  Bristol  v.  Dann,  12  Id.  142 ; 
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Beach  v.  Wise,  1  Hill  612;  Stark  v.  Boswell,  6  Id.  405;  Worrall  v.  Par- 
melee,  1  Corns.  519 ;  Paige  v.  Cagwin,  7  Hill  361.  A  series  of  cases  in 
Alabama,  have  decided  that  the  declarations  of  a  person  in  possession  of 
land  and  chattels,  when  part  of  the  res  gesta,  are  admissible  to  show  the 
nature  of  his  possession,  as  whether  he  held  under  the  claim  of  his  own,  or 
under  another,  or  jointly  with  another:  Darling  v,  Bryant,  17  Ala.  10; 
Mobley  v.  Bilberry,  17  Id.  428  ;  but  are  not  admissible  as  evidence  in 
regard  to  bis  title,  as  to  show  how  he  acquired  the  property,  or  to  show 
that  he  had  previously  sold  it,  or  to  impeach  a  conveyance  of  it  which  he 
has  made:  Nelson  v.  Iverson,  17  Id.  216,  222;  Hadden  v.  Powell,  Id.  314 ; 
Thomson  v.  Mawhinney,  Id.  362,  366;  Price  v.  Bank  Id.  374;  Weaver  v. 
Yeatmaus,  15  Id.  539. 

[In  order  that  the  admissions  of  one  of  several  persons  shall  be  admissible 
against  the  others,  their  interest  must  be  joint — it  is  not  sufficient  that 
they  should  be  severally  interested  in  the  same  fund.  So,  the  admissions 
of  legatees  and  devisees  are  not  admissible  against  each  other,  their  co- 
legatees  or  co-devisees :  Clark  v.  Corrigan,  25  Penn.  St.  453  ;  Irwiu  v. 
West,  32  Sm.  (Pa.)  157 ;  Morris  v.  Stokes,  21  Ga.  552 ;  Hayes  v.  Bush- 
ham,  67  Ind.  359.  Statements  by  one  devisee  that  the  testator  was  of 
unsound  mind,  were  admitted  in  evidence  in  Littleton  v.  Hunter,  13  Barb. 
163,  167,  for  the  contestants  of  the  will,  the  court  holding  that  while  the 
statement  could  only  have  the  effect  of  an  admission  against  the  person 
making  it,  it  was  still  a  circumstance  tending  to  show  testamentary  in- 
capacity. 

Where  the  interest  is  joint,  as  in  the  case  of  co-contractors,  for  example, 
stall -nii'iits  of  one  of  the  parties  are  good  against  both.  But  the  joint  in- 
terest must  first  be  established  by  other  evidence:  Boswell  v.  Sims,  12  Ga. 
591 ;  Dickenson  v.  Turner,  12  Ind.  223 ;  Dickerson  v.  Clash,  5  W.  Va. 
280.  When  the  interest  is  not  joint,  the  admissions  are  incompetent: 
Dexter  v.  Sims  Rock  Co.,  6  R.  I.  353  ;  Boshear  v.  Lay,  6  Heisk.  163.  The 
rule  is  well  stated  in  Tuttle  v.  Turner,  28  Tex.  759,  to  be,  that  when  par- 
ties to  the  record  have  a  joint  interest  in  the  matter  in  suit,  or  there  is 
privity  in  design  between  them,  an  admission  by  one  is  in  general  evi- 
dence against  all.  With  regard  to  partners,  a  partnership  cannot  be  proved 
by  the  admission  of  one  party,  except  as  against  himself:  Sullivan  v.  Mur- 
phy, 23  Minn.  6  ;  Smith  v.  Hullett,  65  111.  495.  But  admissions  by  all  the 
alleged  partners  will  suffice:  Gordon  v.  Bankard,  37  111.  147.  Admissions 
or  declarations  by  one  partner  within  the  scope  of  the  business  and  made 
during  the  existence  of  the  partnership  are  admissible  against  the  firm : 
Henslee  v.  Canuefax,  49  Mo.  295  ;  Webster  v.  Thomas,  44  N.  H.  498. 
Entries  in  books  of  accounts  as  to  a  partnership  debt,  are  admissible  against 
all  the  partners  on  proof  that  they  were  made  during  the  partnership,  and 
igainst  the  partner  making  them  without  such  proof:  Kalm  v.  Boltz,  39 
Ala.  66.  As  a  general  rule,  the  admissions  of  a  partner  after  the  dissolu- 
tion of  the  firm  bind  only  himself:  Hogg  v.  Agitt,  34  Penn.  St.  344  ;  Fick 
v.  Mulholland,  48  Wis.  4i3  ;  Crumliss  v.  Shugers,  6  Heisk.  190.  But  if  made 
as  to  matters  transpiring  during  the  existence  of  the  firm,  they  are  admis- 
sible against  all  the  partners  :  Rich  v.  Flanders,  39  N.  H.  304  ;  Currey  v. 
Dismukes,  4  George  24.  And  they  are  admissible  when  the  parties  have 
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pleaded  that  they  are  still  partners  as  to  all  matters  of  a  partnership 
nature:  Hunter  v.  Hubbard,  26  Tex.  537. 

In  an  action  against  a  surviving  partner  to  recover  money  last  loaned 
to  a  deceased  partner,  when  the  defence  was,  that  the  money  was  not  bor- 
rowed or  used  for  firm  purposes,  a  contrary  declaration  by  the  deceased 
partner  to  a  third  person  was  held  admissible:  Kloch  v.  Beekman,  18 
Hun  502.  As  to  the  admissions  of  executors  or  administrators,  the  courts 
of  Pennsylvania  hold  these  admissions  incompetent  to  charge  the  estate. 
Orr's  App.,  7  W.  N.  C.  126  :  Lobb  w.  Lobb,  26  Penn.  St.  327.  Although 
in  an  action  of  debt  on  an  award  made  subsequently  to  the  appointment  of 
the  administrator  his  admissions  are  held  competent  as  corroborative  evi- 
dence of  the  fact  of  the  award  :  Lobb  v.  Lobb.  The  contrary  view  is  held 
in  Massachusetts :  Phillips  v.  Courts  of  Middlesex,  127  Mass.  262,  and 
Georgia  :  Lawson  v.  Powell,  31  Ga.  681 ;  Floyd  v.  Wallace,  31  Id.  788, 
the  court  remarking  in  an  earlier  case  in  Georgia  that  the  administrator 
would  be  held  liable  to  the  estate  for  any  damage  caused  by  his  admission. 
The  doctrine  of  the  Massachusetts  and  Georgia  cases  seems  to  obtain  in 
New  York  :  Church  v.  Howard,  79  N.  Y.  415,  if  the  admission  be  made 
iii  his  representative  capacity.  In  an  action  of  devisavit  vel  non,  between 
the  executor,  who  was  the  principal  legatee,  and  one  of  several  other 
legatees,  the  executor's  admissions  are  not  competent  to  disprove  the  will, 
even  when  it  is  shown  to  be  in  the  interest  of  all  but  him  that  the  will 
should  fall,  the  court  cannot  assume  that  the  non-contesting  legatees  are 
dissatisfied,  and  would  be  willing  to  admit  testimony  to  defeat  their  rights 
under  the  will:  Bemyard  v.  McElroy,  21  Ala.  311.  The  admissions  of  an 
executrix  that  the  testator  was  of  unsound  mind,  she  being  a  legatee  and 
propounder  of  the  will,  are  admissible  on  a  trial  of  the  caveat:  Williamson 
v.  Nobles,  14  Ga.  286.  When  a  testator  has  uniformly  disclaimed  title  to 
property  the  execution  cannot  maintain  power  for  it :  Taylor  v.  Pitman, 
37  Ga.  566. 

As  to  trustees,  in  Mason  v.  Paulson.  40  Md.  355,  the  rule  is  said  to  be 
that  acts  and  admissions  of  a  party  to  the  record  are  evidence  even  though 
he  be  but  a  trustee  for  another,  provided  they  be  made  and  done  after  he 
is  clothed  with  the  office,  or  has  acquired  the  interest,  considered  with  refer- 
ence to  the  character  and  nature  of  declarations  proposed  to  be  offered, 
their  relevancy  to  the  issue  on  trial  as  well  as  the  scope  and  purpose  of 
the  issue  itself.  But  in  Thompson  v.  Drake,  32  Ala.  99,  and  Bragg  v. 
Geddes,  93  111.  39,  it  is  expressly  held  that  the  trust  estate  cannot  be 
prejudiced  by  the  admissions  of  the  trustee.  And  in  New  Hampshire  it  is 
held  that  declarations  of  administrators  and  trustees  before  they  are 
clothed  with  office  are  not  competent:  Moore  v.  Butler,  48  N.  H.  161.  The 
admissions  of  an  alleged  trustee  are  admissible  even  after  his  death  to  prove 
a  resulting  trust.  Midman  v.  Midman,  11  C.  E.  Green  300.  Trustees  are 
not  bound  by  the  admissions  of  their  colleagues  :  Salado  College  v.  Davis, 
47  Tex.  131  ;  Walker  v.  Dunspaugh,  20  N.  Y.  170.  In  McKnight  v. 
McKnight,  20  Wis.  446,  it  was  held  that  an  admission  made  by  one  under 
guardianship  as  a  spendthrift  is  competent  evidence  to  prove  an  indebted- 
ness contracted  by  him  prior  to  such  guardianship,  and  possibly  such  an 
admission  would  be  competent  to  prove  a  debt  for  necessaries  during  the  guar- 
dianship. And  in  McLemore  v.  Nuckolls,  37  Ala.  662,  which  was  an  action 
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brought  by  the  trustee  of  a  married  woman  for  her  use,  her  admissions 
were  held  competent  against  him.  The  declarations  of  those  through 
whom  a  party  claims  or  derives  title,  if  made  during  the  interest  of  the 
declarant,  are  admissible  against  such  party:  Phillips  v.  Chappel,  16  Ga. 
16;  Magee  v.  Raiguel,  64  Penn.  St.  110;  Robb  v.  Schmidt,  35  Mo.  290; 
Jackson  v.  Holloway,  14  B.  Mon.  137  ;  Spaulding  v.  Hallenbeck,  35  N.Y. 
204;  Houston  v.  McCluuey,  8  W.  Va.  135;  Little  v.  Gibson,  39  N.  H. 
505 ;  Wing  v.  Bishop,  3  Allen  451.  Books  of  a  principal  while  in  office, 
whether  actually  kept  by  himself  or  others,  are  admissible  against  his 
sureties  on  the  question  of  his  misappropriation  of  the  funds :  Morrell  v. 
Adams  Exp.  Co.,  34  Leg.  Int.  (Pa.)  321.  But  in  a  suit  on  an  administra- 
tor's bond,  against  himself  and  his  sureties,  an  admisssion  by  the  adminis- 
trator after  he  is  functus  officio,  is  good  only  against  himself:  Lacoste  v. 
Chief  Justice  Bexar  Co.,  28  Tex.  420.  The  acts  and  declarations  of  one 
of  several  owners  of  a  water  power  in  the  presence  and  hearing  of  the 
others,  as  to  their  relative  rights,  is  competent  against  one  who  claims 
under  any  of  the  co-owners :  Crippen  v.  Morss,  49  N.  Y.  63.  The  admis- 
sions of  the  father  of  the  person  alleged  to  be  injured,  and  bringing  suit 
for  the  injury,  made  before  her  death,  are  inadmissible  against  her  admin- 
istrator, unless  it  be  shown  that  the  father  is  the  real  party  in  interest.  In 
such  case  they  would  be  competent,  although  the  father  had  no  interest 
when  the  declarations  were  made :  Taylor  v.  R.  R.  Co.,  48  N.  H.  305. 
Admissious  of  a  life  tenant  are  not  competent  against  the  remainderman. 
There  is  no  privity  between  them  :  Pool  v.  Morris,  29  Ga.  374.  Admis- 
sions of  a  third  person  which  have  been  adopted,  are  admissible  :  Winter 
v.  Hartman,  37  Peun.  St.  115.  The  declarations  of  a  witness  not  a  party 
cannot  affect  any  issue  in  the  case.  They  may  simply  discredit  his 
testimony  :  Davis  v.  Hardy,  76  Ind.  272.  Declarations  of  parties  who 
are  co-conspirators',  or  who  are  jointly  engaged  in  some  fraudulent  design, 
made  while  in  pursuit  of  the  common  purpose,  are  admissible  against  all 
concerned  :  Burns  v.  McCabe,  72  Penu.  St.  309  ;  Donnelly  v.  Common- 
wealth, 6  W.  N.  C.  (Pa.)  104  ;  State  v.  Winner,  17  Kas.  298;  Hogan  v. 
MrClintoch,  76  Ind.  205;  Wilson  v.  People,  94  111.  299;  Philpol  v., 
Taylor,  75  Id.  309;  Solander  v.  People,  2  Col.  48 ;  Clinton  v.  Estes,  20 
Ark.  216;  Lawsoii  v.  State,  32  Id.  220;  Miller  v.  Commonwealth,  78 
Ky.  16  ;  Brinkley  v.  Platt,  40  Md.  529 ;  Lee  v.  Lamprey,  43  N.  H.  13. 
But  the  combination  must  be  first  shown  by  other  evidence  :  Cuylor  v. 
McCartney,  40  N.  Y.  221 ;  Helsor  v.  McGrath,  58  Penn.  St.  458.*  But 
slight  evidence  will  suffice  for  this  purpose :  Crawford  v.  Ritter,  1  Penny. 
(Pa.)  29. 

Declarations  after  the  accomplishment  of  the  design  are  only  good 
against  the  party  making  them  :  State  v.  Earwood,  75  N.  C.  210 ;  State  v. 
Duncan,  64  Mo.  262.  The  rule  with  regard  to  the  declarations  of 
married  persons,  may  be  said  to  be,  that  the  admissions  and  declarations 
of  either  are  not,  in  the  absence  of  collusion,  admissible  against  the  other: 
Rose  v.  Chapman,  44  Mich.  312;  Bunford  v.  Sauner,  40  Penn.  St.  9; 
Thomas  v.  Maddon,  50  Id.  261.  The  confessions  of  the  parties  in 
divorce  are  admissible  against  the  party  making  them,  in  the  absence  of 
collusion:  Johns  v.  Johns,  29  Ga.  718;  and  the  admission  of  a  wife  that 
she  had  obtained  a  divorce  is  admissible  against  one  claiming  under  her : 
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Edgar  v.  Richardson,  33  Ohio  St.  581.  In  a  suit  in  their  joint  names  the 
wife's  admissions  are  not  competent  against  the  husband  :  Jordan  v.  Hub- 
bard,  26  Ala.  483.  But  the  fact  of  the  institution  of  a  suit  by  the  hus- 
band in  their  joint  names  for  the  recovery  of  property  is  admissible  against 
him  in  a  subsequent  controversy  between  him  and  the  distributees  of  his 
wife.  But  he  is  not  concluded  by  that  fact,  unless  it  has  been  acted  on : 
Gwynn  v.  Hamilton,  29  Ala.  233.  Statements  by  the  wife  in  her  husband's 
presence,  and  not  denied  by  him,  are  admissible  against  him :  Ingersoll  v. 
Ironbody,  40  Cal.  603 ;  Gebbart  v.  Buckett,  57  Ind.  378.  But  the  con- 
trary was  held  in  Shea  v.  Little,  44  N.  H.  614,  in  the  absence  of  further 
proof  that  the  husband  was  listening.  In  the  case  of  a  conspiracy  between 
husband  and  wife  their  declarations  are  admissible  against  each  other : 
Sherman  v.  Hogland,  73  Ind.  472.  When  a  judgment  has  been  entered 
against  a  husband,  his  declaration  that  certain  property  belongs  to  his 
wife  are  inadmissible  as  against  the  creditor :  Conley  v.  Bentley,  87  Penn. 
St.  40.  They  should  be  withheld  from  the  jury  even  though  during  the 
trial  no  objection  was  made  to  their  admission.  "  Declarations  of  an  in- 
solvent husband,"  said  Chief  Justice  Black  (writing  in  1852),  "cannot 
under  any  circumstances,  be  evidence  for  the  wife.  It  would  open  the  door 
to  enormous  frauds  upon  creditors,  and  hold  out  a  constant  temptation  to 
commit  them.  If  the  husband  could  create  titles  to  personal  property  in 
the  wife  by  merely  sayiug  it  is  hers,  no  creditor  would  be  safe  for  a  single 
moment.  It  is  not  easy  to  conceive  how  a  higher  premium  for  dishonesty 
could  be  offered.  The  relation  of  the  husband  and  wife  is  so  intimate, 
and  the  identity  of  their  interests  so  absolute,  that  even  the  oath  of  one  is 
not  and  ought  not  to  be  taken  in  favor  of  the  other.  A  multo  fortiori  the 
naked  declaration  should  be  rejected :"  18  Penn.  St.  365.  An  admission 
by  the  husband  in  an  action  for  injuries  to  the  wife  that  he  knew  before 
the  accident  that  the  road  was  unsafe,  are  admissible  without  further  proof 
that  he  knew  the  team  was  going  over  that  road :  Shaddock  v.  Town  of 
Clinton,  22  Wis.  114. 

An  admission  made  under  duress  is  incompetent :  Filley  v.  Damon,  11 
Cush.  247.  Admissions  may  be  testified  to  by  the  party  making  them,  as 
by  a  witness  who  heard  them  :  Reed  v.  Rice,  25  Vt.  171.  One's  acts  and 
declarations  are  inadmissible  to  prove  anything  as  to  which  he  is  in- 
competent to  testify,  or  against  a  co-defendant :  Bragg  v.  Geddes,  93  111. 
39.  An  admission  is  competent  even  though  it  contradicts  the  testimony 
of  other  witnesses  for  the  adverse  party  :  Williams  v.  Sargent,  46  N.  Y. 
481.  Where  the  maker  of  a  promissory  note  paid  it  to  the  holder  by 
instalments,  and  at  the  time  of  making  the  several  part  payments,  each 
party  made  for  himself  a  memorandum  of  such  payment,  which  mem- 
oranda they  then  mutually  compared,  it  was  held  that  in  a  suit  upon  the 
note  for  the  estate  of  the  deceased  holder  against  the  maker,  the  memor- 
anda made  by  the  maker  was  competent  evidence  in  his  favor  to  prove  pay- 
ment: Meyer  v.  Reichardt,  112  Mass.  108.] 

The  admission,  as  above  remarked,  must  be  made  during  the  time  the 
interest  is  vested  in  the  person  making  it ;  if  made  before,  it  is  not  admis- 
sible ;  see  Plant  v.  McEwen,  4  Conn.  544 ;  Burton  v.  Scott,  3  Rand.  399  ; 
and  if  made  after  the  interest  has  passed  from  him,  it  is  not  admissible : 
Packer  v.  Gonzalus,  ]  S.  &  R.  526  ;  Patton  v.  Goldsborough,  9  Id.  47  ; 


1024  SMITH'S  LEADING  CASES. 

Babb  v.  Clemson,  12  Id.  328 ;  Sprague  v.  Krieeland,  12  Wend.  161 ;  Cald- 
well  v.  Gamble,  4  Watts  292;  Camp  v.  Walker,  5  Id.  482;  Postens  v. 
Postens,  3  W.  &  S.  127,  134;  Sumner  v.  McNeil,  12  Mete.  519, 
421  ;  Beall  v.  Barclay,  10  B.  Mon.  261,  262  ;  much  less  are  his  after 
declarations,  or  acts  either  evidence  to  invalidate  or  impeach  the  conv^v- 
ance  he  has  made,  as  such  declarations  and  acts  would  be  in  favor  u!  iiis 
own  interest;  Bartlett  v.  Delprat,  4  Mass.  702;  Clarke  v.  Waite,  12  Id. 
439 ;  Bridge  v.  Eggleston,  14  Id.  245 ;  Phoanix  v.  Ingraham,  5  Johns.  412, 
426.  In  the  case  of  Hines  v.  Soule,  14  Vt.  99,  to  which  the  reader  is 
particularly  referred,  the  cases  are  extensively  reviewed  ;  the  opinion  of 
the  judge  is  able  and  learned,  and  the  decision  is  against  it.  See  also  Ellis 
v.  Howard,  17  Id.  331,  335.  The  notion,  that  the  person  whose  admission 
is  offered  must  be  dead,  is  clearly  not  founded  in  principle  ;  though  as  an 
arbitrary  rule  of  practice,  it  may  conduce  to  safety. 

The  effect  due  to  admission,  seems  to  be  a  subject  for  the  jury.  They 
are  probably,  in  this  country,  in  no  case  conclusive,  unless  others  have 
been  so  led  by  reliance  on  them,  as  that  the  gainsaying  of  them  would  be  a 
fraud  upon  those  persons  ;  which  seems  to  be  the  ground  of  all  estoppels 
in  pais.  See  Cox  v.  Buck,  3  Strob.  367,  372 ;  and  Meriwether  v.  Lewis, 
9  B.  Mon.  163,  179.  The  admission  by  one  as  to  a  fact  certainly 
within  his  knowledge,  especially  if  made  under  the  consciousness  that  the 
admission  will  operate  against  his  interest,  is  strong  evidence ;  and  there- 
fore it  is  said,  that  confessions  are  the  highest  evidence  in  the  law:  opinion 
of  Judge  Kennedy  in  Gibblehouse  v.  Strong;  see  Conrad  v.  Farrow,  5 
Watts  536;  and  Rossiter's  App.,  2  Penu.  St.  371;  but  admissions  as  to 
right  or  title,  which,  therefore,  are  in  part  admissions  of  matter  of  law, 
and  consequently  are  in  reality  but  opinions,  are  certainly  entitled  to  little 
or  no  weight:  see  Colt  v.  Selden,  5  Watts  525. 

Therefore  in  some  cases,  it  has  been  declared  that  declaration  of  parties 
are  the  most  unsatisfactory  species  of  evidence,  because  of  the  facility  with 
which  it  may  be  fabricated  and  the  impossibility  of  contradicting  it;  and 
because  the  slightest  mistake  or  failure  of  recollection  may  totally  alter 
the  effect  of  the  declaration:  Botsford  v.  Burr,  2  Johns.  Ch.  405,  412; 
Vaughn  v.  Hann,  6  B.  Mon.  338,  341 ;  Robertson  v.  Robertson,  9  Watts 
32,  39,  42;  see  also  Hollenbaugh  v.  Morrison,  9  Id.  408,410;  Sandford  •;. 
Decamp,  8  Id.  542.  It  is  now  settled  that  the  clause  in  a  deed  acknowledg- 
ing the  receipt  of  the  purchase-money  is  prirna  facie  evidence  only  and  not 
conclusive ;  the  real  object  of  the  clause  being  to  rebut  the  presumption 
of  a  resulting  trust  in  the  grantor:  McCrea  v.  Purmort,  16  Wend.  460; 
where  the  cases  are  collected :  Clapp  v.  Tirrel,  20  Pick.  247,  250 ;  Meeker 
v.  Meeker,  16  Conn.  383.  In  Pennsylvania,  it  has  been  held,  that  receipts 
for  purchase-money,  and  recitals,  in  a  deed,  though  competent,  yet  being 
usually  matter  of  form  inserted  by  the  scrivener,  are  entitled  to  little  or  no 
weight:  Geddis  v.  Hawk,  1  Watts  280:  Mehaffy  v.  Dobbs,  9  Id.  363,  379 ; 
Good  v.  Good,  Id.  567,  572;  Byers  v.  Mullen,  9  Id.  266;  Rogers  v.  Hall, 
4  Id.  359;  Lewis  v.  Bradford,  10  Id.  68,  82. 

It  would  seem  on  principle,  that  a  party's  admission  that  he  had  executed 
a  particular  deed,  the  deed  itself  showing  that  it  was  executed  in  the 
presence  of  witnesses,  would  not  dispense  with  proof  by  the  subscribing 
witnesses ;  and  it  has  been  decided  in  England  that  the  statute  of  14  &  15 
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Viet.  c.  99,  sec.  2,  which  renders  the  parties  to  a  suit  competent  and  com- 
pellable  to  give  evidence,  has  not  altered  the  rule  which  required  a  deed 
to  be  proved  by  the  subscribing  witnesses. 

Written  technical  receipts  are  not  within  the  rule,  that  parol  evidence 
cannot  vary  a  written  instrument ;  it  is  well  settled,  that  they  may  always 
be  explained,  and  that  they  are  not  conclusive,  but  may  be  rebutted  : 
Brooks  v.  White,  2  Mete.  283,  288 ;  Harden  v.  Gordon,  2  Mas.  541  ;  Rol- 
lins v.  Dyer,  16  Me.  475 ;  Ensign  v.  Webster,  1  Johns.  Cas.  145  ;  Tobey  v. 
Barber,  5  Johns.  68,  72 ;  Putnam  v.  Lewis,  8  Id.  389 ;  Keller  v.  Leib, 
1  Penn.  St.  220,  222;  Dutton  v.  Tilden,  13  Id.  46,  49;  Walrath  v. 
Norton,  5  Gilm.  437,  440 ;  Driver  v.  Hudspeth,  16  Ala.  348,  351  ;  Cole 
v.  Taylor,  2  Zab.  59,  60.  But  receipts  upon  the  faith  of  which  others 
have  acted,  cannot  be  gainsaid :  Union  Bank  v.  Solle,  2  Strob.  390,  407. 

H.  B.  W. 
L.S.L. 
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ABANDONMENT.     See  HIGHWAY. 

Of  suit  prima  facie  a  consideration,  637  . 

Dedication  of  land  for  highway  must  indicate  abandonment  by  owners,  ii.  162. 

Right  of  public  way  may  cease  by,  ii.  166. 

What  constitutes  abandonment  of  highway,  ii.  166. 

ABATEMENT.     See  JOINDER. 

Plea  in,  when  necessary,  1405  et.  seg. 

ABEYANCE. 

Property  may  be  in,  when,  849. 

ABILITY. 

Meaning  of  in  Lord  Tenterden's  act,  300. 

ABOUT. 

Meaning  of,  941. 

ABUSE. 

Of  legal  process,  case  proper  remedy,  808. 

Of  authority  cannot  be  shown  under  de  injuria,  1355. 

Nor  under  general  statutory  issue,  1355. 

Unless  fact  raising  question  set  forth  in  plea,  1355. 

ACCEPTANCE.     See  HIGHWAYS. 

Of  rent,  waiver  of  forfeiture  by,  99,  110,  116.     See  CONDITION. 
Of  bankrupts'  lease  by  assignees,  1261.     See  TERM  OP  YEARS. 
Alteration  of  date  of  bill  avoids,  when,  1277.     See  ALTERATION. 
By  pubh'c  essential  to  nrnke  dedication  complete,  ii.  lt>2. 
Dedication  and  acceptance  may  concur  on  single  day,  ii.  163. 

ACCEPTOR. 

May  recover  amount  paid  on  forged  draft  from  bank  to  which  draft  sent  for 
collection,  ii.  427. 

ACCIDENT. 

Trespass  for  damage  by,  802. 

Assault  by,  a  trespass,  800. 

Bailee  when  liable  for  damage  by,  370,  371.       See  BAILEE. 

When  not,  391,  392. 

Plea  of  deed,  lost  by  time  and,  1303. 

ACCIDENTAL   DEATH. 

Compensation  for,  498. 

ACCOMMODATION. 

Drawer  of  bill  acccepted  for  his,  not  entitled  to  notice,  ii.  69. 

Where  note  endorsed  for  accommodation  of  maket,  who  has  received  value,  endorser 
entitled  to  notice,  ii.  69. 

And  this  though  maker  insolvent,  ii.  69. 

If  maker  of  note  drew  for  accommodation  of  endorser  no  notice  to  endorser 
requisite,  ii.  69. 

ACCOMMODATION   BILL.     See  BILL  OF  EXCHANGE. 

Notice  of  dishonor,  when  necessary  on,  ii.  54,  59-62. 
Whether  sufficient  to  constitute  a  credit,  ii.  338-340. 
Duty  of  drawer  to  take  up  without  notice,  ii.  65. 
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ACCORD  AND  SATISFACTION. 

Plea  of,  when  good,  633,  646,  679. 

Of  acceptance  of,  less  than  due  in,  when  not,  635,  638,  679. 

Of  promissory  note  for  less  than  debt,  when  not,  638. 

If  note  negotiable,  good,  638,  646. 

Why,  637. 

Of  security  for  less  than  due,  when  not,  635. 

When,  635. 

Composition,  when  not  an,  635,  678. 

When  binding,  638,  678. 

Unliquidated  claim,  payment  of  less  than,  may  be  an,  636,  637,  640,  651 

When  claim prima  facie  liquidated,  637. 

Promise  to  pay  less  in,  when  not  binding,  637,  638,  640. 

When  binding,  637. 

Reasonableness  of  satisfaction  not  to  be  considered,  637,  646. 

Principle  of  Cumber  v.   Wane  vicious,  640,  648. 

By  payment  of  less  before  debt  payable,  a  good,  635,  646. 

At  a  different  place  from  where  debt  payable,  a  good,  646. 

By  a  stranger  with  debtor's  assent,  a  good,  641,  676. 

Where  possible  advantage  to  creditor,  635,  639. 

By  acceptance  of  a  promise  in,  a  good,  640. 

By  acceptance  of  different  thing,  a  good,  640,  645,  648. 

By  change  of  several  for  joint  liability,  a  good,  638-640. 

Case  of  discharge  of  retiring  partner,  640. 

By  tripartite  agreement,  when  good,  641. 

Executory  accord  revocable,  641,  646. 

Good  if  acted  on,  676-7. 

Whether  an  equitable  defence,  677,  and  see  643-644,  676. 

Contract  to  suspend  right  of  action,  not,  642. 

May  be  pleadable  in  bar  by  covenant,  642. 

Release  with  condition,  subsequent,  642. 

Not  of  covenant  before  In  cadi.  647. 

Not  of  covenant  to  pay  sum  certain,  643. 

ntials  of  a  good,  644. 
Examples  of,  645-6. 
Failure  of  part  of  consideration  of,  645. 
Accord  and  tender  not  enough,  647. 
Parol,  of  instruments  under  seal  not  good,  647. 
Kule  of  Cumber  v.   Wane  abolished  in  some  states,  649. 
Principles  of  Cumber  v.    Wnne  tlcten'ded,  649-651. 
Whether  receipt  in  full  conclusive,  651. 
A  mere  agreement  to  receive  U  >s  not  a  good,  652. 
Doctrine  of  substituted  agreement,  652. 
Acceptance  of  note  of  third  person,  652. 
When  only  conditional  payment,  652. 
When  an  immediate  discharge,  653. 
Acceptance  of  partner's  note  for  firm  debt,  654. 
New  York  rule,  650. 

Debtor's  own  negotiable  note  for  full  amount,  657. 
When  given  in  substitution  of  former  note,  657,  659. 
When  given  as  satisfaction  of  original  cause  of  action,  659. 
Effect  in  New  York  only  to  postpone  action,  659. 
In  other  states  effect  depends  on  intention,  658. 
Agent's  note,  658. 
Undisclosed  principal,  658. 
Payment  by  check,  660. 
By  will,  660. 

Extinguishment  of  old  debt  by  higher  security,  660. 
Is  an  operation  of  law  and  cannot  be  evaded,  662. 
Judgments  on  joint  and  several  bonds,  661. 
When  not  between  same  parties,  663. 

Rules  as  to  satisfaction,  exoneration,  and  discharge  of  liability,  640  et  seq.     See 
EXONERATION. 

ACCOUNT. 

Payment  on,  effect,  qua  Statute  of  Limitations,  983. 
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ACCOUNT. 

General  payment  on,  when  revives  barred  securities,  984. 

Allowance   in,  when  sufficient  to  support  action  for  money  had  and  received,  ii. 
444,  446,  447. 

ACCOUNTS.     See  PRINCIPAL  AND  AGENT. 
Mutual,  how  revived,  1001. 
What  are,  1004. 

Between  merchants,  how  revived,  1006. 
Effect  of  change  in  state  of,  on  right  to  sue  principal  and  agent,  ii.  403,  414-416. 

ACCOUNT  STATED. 
Effect  of,  637. 
Promise  to  pay  the  amount  infuturo,  void,  375. 

ACCUMULATION. 

Of  property,  statute  against,  776. 
Construction  of,  cases  upon,  777. 

ACKNOWLEDGMENT.     See  LIMITATIONS,  STATUTE  OF. 

Of  previously  written  signature  under  Wills  act,  ii.  282. 

Effect  operates  against  interest  by  deceased  persons,  ii.  361-385. 

Entries  charging  receipt  of  money,  ii.  361-385. 

Of  third  person  not  evidence  during  his  life,  ii.  380. 

Effect  of  under  3  &4  Wm.  4,  c.  27,  ii.  686,  688,  695-697. 

ACQUITTANCE. 

On  payment  of  less  than  debt,  when  good,  639. 

"  ACROSS  COUNTRY." 

Meaning  of,  944. 

ACT  OF  BANKRUPTCY. 

Fraudulent  conveyance,  &c.,  20. 

Execution  against  trader  for  not  less  than  50Z.,  827. 

When  protected,  827. 

Notice  of,  to  whom  must  be  given,  829. 

What  notice  sufficient,  831. 

See  BANKRUPTCY  ;  RELATION  ;  SHERIFF  ;  TROVER. 

ACT  OF  GOD.     See  BAILEE. 

What  is,  396,  423,  et  seq.,  466. 

No  liability  for  damage  by,   379,  395,  422-430.     See  CARRIER. 

Fire  and  tempest,  379,  395. 

Effect  of,  when  aided  by  negligence  of  carrier,  430. 

When  discharges  a  contract,  ii.  36. 

ACTION.     See  ASSUMPSIT  ;  CASE  ;  CONTRACT  ;  SET  OFF  ;  TRESPASS  ;  TROTEB. 

Novelty  of,  unless  on  principle,  no  objection  to,  494. 

When  third  person  has  right  of,  288. 

Ubi  jus  ibi  remedhim,  494. 

No  right  of,  where  no  injuria,  494,  et  seq. 

No  injury  where  no  right,  495. 

Test  of  injury,  503. 

Lies  for  every  infringement  of  a  right,  472,  488,  489. 

Not  for  damnum  absque  injuria,  instances,  489. 

For  groundless  legal  proceedings,  when  not,  489. 

For  taking  wrong  person  in  execution,  495. 

Right  one  for  more  than  debt,  495. 

Not  for  privileged  communications.  496. 

For  maliciously  procuring  adjudication  in  bankruptcy,  496. 

For  perjury,  against  witness,  when,  497. 

For  acts  of  self-defence  against  common  enemy,  not,  497. 

For  seduction,  498,  807. 

For  compensation  for  accidental  death,  when,  807. 

For  killing  plaintiff's  relative,  807. 

For  injury  to  servant,  807. 

For  setting  up  school  near  other  school,  not,  807,  499. 

For  actual  nuisance,  when  and  when  not,  449,  513. 

Offensive  trade,  513. 
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ACTION. 

For  removal  of  support  to  house,  513. 

For  negligent  removal  of,  where  no  right  to  support,  500. 

For  damage  by  fire,  501,  502. 

By  gas,  502. 

By  water,  from  pipes,  502. 

For  negligently  displacing  own  property,  501,  502. 

When  not  for  draining  another's  well,  502,  503. 

Diverting  underground  stream,  503. 

For  an  escape,  without  actual  damage,  503. 

For  projection  over  another's  land,  before  damage,  503, 

For  false  return,  against  sheriff,  when  not,  503. 

For  excessive  distress,  when  not,  503. 

Not  for  public  injury,  without  special  damage,  503,  513. 

Not  where  contributory  negligence,  503,  504. 

For  running  down  vessel,  against  pilot,  504. 

For  damaging  a  nuisance,  505. 

For  felony,  when  not.  why,  506. 

Quaere,  where  damage  illegal  act  of  third  party,  507. 

For  occasioning  immersion  in  horse-pond  by  untruths,  507. 

Agreement  to  abandon,  prima  facie,  a  consideration,  637. 

So  to  suspend,  637. 

For  cause  of,  arising  abroad,  1027,  1050,  1067.     See  COMITAS  GENTIUM. 

For  assault  abroad,  where  no  damages  by  law  there,  1059,  1067. 

Semble,  not  maintainable,  1067. 

Not  for  making  ill  by  slander,  when,  507. 

Not  for  special  damage  where  too  remote,  507. 

For  inducing  another  to  break  conn-act,  508. 

For  double  return,  against  sheriff',  509. 

Right  of  cannot  be  suspended,  642. 

Surrender  of  right  of,  673. 

Transfer  of  right  of,  673,  678. 

For  matters  abroad.      See  FOREIGN  LAW. 

Pendency  of  foreign  suit  for  same  cause,  no  stay  of,  1060. 

Transitory  cause  of,  any  venue.  1046,  1065. 

Local  and  transitory,  distinction,  1047,  1065.     See  VENUE. 

"  Terror  of  suit  a  damnification,"  283. 

For  possibility  of  real  damages,  483. 

Against  returning  officer  for  rejecting  vote,  472,   512. 

^    .  unless  malice,  512. 

Against  magistrate,  509-510,  1079,  1147,  1149.     See  JUSTICE  OF  PEACE. 

Against  governors  of  colony  for  injury  there,  1027.     See  GOVERNOR. 

"The  law  not  apt  to  catch  at  actions,"  diet.  479. 

When  the  law  will  not  multiply  actions,  490. 

When  it  may  be  brought,  a  special  contract  being  unperformed,  ii.  1-53. 

Indebitatus  atsumpsit,  would  not  usually  lie,  if  special  agreement  was  still  open, 
'j.  1,  8,  13,  14,  17-33. 

When  the  promises  on  each  side  form  the  consideration,  ii.  9,  10. 

When  the  acts  to  be  done  are  concurrent  acts,  ii.  9,  10. 

When  the  performance  or  readiness  to  perform,  is  a  condition  precedent,  ii.  9,  15. 

Instances  of  conditions  precedent,  ii.  10,  11. 

Rules  for  distinguishing  concurrent  acts  and  conditions  precedent,  ii.  9,  12. 

Effect  of  rescission  on  ground  of  refusal  to  perform  contract,  ii.  14,  16,  23,  24,  28. 

Refusal  must  be  absolute,  ii.  14,  23,  24. 

Effect  of  declaration  of  war  on  contract,  ii.  24,  25. 

Effect  of  contract  being  entire,  ii.  15,  16. 

Effect  of  refusal  to  perform  on  one  side,  ii.  14-17,  23,  27,  28. 

When  a  declaration  that  one  party  will  not  perform  contract,  can  be  treated  as 
a  breach,  ii.  28. 

When  a  new  contract  to  pay  on  a  quantum  meruit,  will  be  implied,  ii.  17,  18, 
19,  22,  23. 

Mere  advantage  resulting  from  the  contract  not  sufficient  to  raise  a  new  promise,  ii.  2?. 

When  it  lies  on  special  contract,  ii.  33. 

When  it  will  not  lie  on  special  contract,  ii.  33. 

Where  plaintiff  performs  part  and  is  prevented  by  defendant  from  performing 
residue,  ii.  35. 
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ACTION. 

Not  maintainable  for  part  when  plaintiff  refuses  to  perform  residue,  ii.  37. 

Exceptions  to  general  rule  that  indebitatus  assumpsit,  will  not  lie  when  special  agree 
ment  is  still  open,  ii.  17,  23. 

Effect  of  partial  benefit  derived  from  performance,  ii.  8,  10. 

When  a  cross- action  must  be  brought  in  cases  of  negligence,  ii.  17,  18. 

When  a  breach  of  warranty  may  be  shown  in  reduction  of  damages,  ii.  17-19. 

Effect  of  Judicature  Acts  as  to  counter  claims,  ii.  19,  22. 

Omission  to  show  breach  of  warranty  in  reduction  of  damages  no  estoppel  against 
cross- action,  ii.  22. 

Effect  of  goods  not  being  returned,  ii.  21. 

Vendee  may  still  set  up  breach  of  warranty,  ii.  19. 

Quantum  of  reduction  in  these  cases,  ii.  19-22. 

Recoupment,  ii.  22. 

Distinction  between  warranty  and  condition,  ii.  20,  21. 

Effect  of  absolute  refusal  to  perform,  ii.  14,  23,  24. 

Effect  of  one  party  incapacitating  himself  from  performance,  ii.  25,  27,  28. 

Effect  of  performance  of  contract  having  become  impossible,  ii.  26. 

Effect  of  death  of  party  to  contract,  ii.  26. 

Effect  of  rescission,  ii.  26. 

Mere  insolvency  or  bankruptcy  not  a  rescission,  ii.  27. 

Whether  refusal  to  perform  contract  can  be  revoked,  ii.  24,  28. 

Remedies  of  clerk  or  servant  in  cases  of  wrongful  dismissal,  ii.  29-33. 

Constructive  service  not  sufficient,  ii.  29,  30. 

Effect  of  illness,  ii.  32. 

Effect  on  damages  of  servant  having  obtained  another  place,  ii.  32. 

Right  to  sue  in  indebitatus  assumpsit  when  claimed  for  extras,  ii.  33. 

Novelty  of,  no  objection  if  injury  exists,  ii.  86,  94. 

When  it  lies  in  the  name  of  another  than  the  person  with  whom  the  contract  is  made 
for  the  consequences  of  a  breach  of  contract,  ii.  93-96. 

General  rule  that  person  not  party  to  a  contract  cannot  sue  for  damage  caused  by 
breach  of  it,  ii.  96. 

When  persons  not  parties  to  contracts  may  sue  for  breach,  ii.  93-96. 

Effect  under  Common  Law  Procedure  Act,  1860,  and  Judicature  Acts^  of  joinder 
of  too  many  plaintiffs  in,  ii.  123. 

Right  of  set-off  in,  when  action  by  principal  or  agent,  ii.   118-124,  423. 

Effect  of  selection  of  particular  form  of,  by  assignees  or  trustees  of  bankrupts 
ii.  124,  130-134. 

Effect  of  suing  in  contract,  as  waiver  of  torts,  ii.  130-134. 

Costs  of  defending,  when  recoverable  as  damages  from  third  party,  ii.  568. 

When  lies  on  severable  contract,  ii.  41,  42. 

Special,  is  brought  upon  express  contract,  ii.  45. 

Which  law  implies  always  commensurate  with  actual  value  of  work,  ii.  46. 

In  general  assiimpsit,  claim  not  founded  on  special  contract,  ii.  48. 

Where  agent  sells  goods  of  principal    in    payment  of  his  own  debt,  trover  and 
non-assumpsit  lies  by  principal  against  purchaser,  ii.  134. 

Waiving  tort  and  suing  in  assumpsit  amounts  to  an  election,  ii.  135. 

ACTION,  CROSS. 

By  master  against  servant,  ii.  44. 

ACTUS  CURLZE  NEMINI  FACIT  INJURIAM. 
A  maxim,  instance,  644. 

ADEQUACY. 

Of  consideration  not  considered,  272,  290,  640,  768-9.     See  CONSIDERATION. 

ADJACENT  OWNERS.     See  HIGHWAY. 

ADMINISTRATION. 

Property  when  in  abeyance  under  an,  814. 
Granting  letters  of,  a  ministerial  act,  1155. 

ADMINISTRATOR.     See  ADVERSE  POSSESSION. 

Whether  an  assign,  1106. 

When  may  bring  covenant,  148. 

Acknowledgment  by,  effect  on  Statute  of  Limitations,  1009. 
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ADMINISTRATOR. 

When  sells  goods  of  estate  and  sues  as  such  for  price,  purchaser  cannot  set  off 
debt  due  by  intestate  during  life,  ii.  345. 

Judgment  purchased  by,  with  estate's  money  cannot  be  set  off  by  administrator 
in  suit  for  debt  due  by  intestate,  ii.  345. 

Set-off  for  or  against,  ii.  358. 

Effect  of  Real  Property  Limitation  Act  on  rights  of,  ii.  671. 

ADMIRALTY. 

Has  exclusive  jurisdiction  in  prize  cases,  1070. 

ADMIRALTY  COURT.     See  ESTOPPEL  ;  JUDGMENT  ;  PRIZE  COURT. 

Effect  of  sentences  of  on  questions  of  prize,  &c.,  ii.  742,  750,  766,  768,  776,  781. 
Statute  defining  jurisdiction  of,  ii.  766. 

Jurisdiction  of,  now  transferred  to  Admiralty  Division  of  High  Court  of  Justice, 
ii.  766. 

ADMISSION.     See  CONFESSION. 

Of  payment,  effect  of,  986.     See  LIMITATIONS,  STATUTE  OP. 

Demand  of,  before  breaking  doors  in  execution,  246. 

Against  interest,  ii.  1001-1025. 

When  declarations  and  admissions  of  party  to  suit  against  his  interest  evidence 
for  other  side,  ii.  1011. 

When  made  by  real  party  to  recover,  ii.  1011. 

Declarations  or  acts  of  party  tending  to  show  his  title  bad,  ii.  1011. 

General  rule,  all  admissions  against  interest  of  party  making  them,  admissible  IB 
evidence  against  him,  ii.  1011. 

Statement  or  conduct  must  amount  to,  ii.   1011. 

Mere  statement  of  belief  has  not  force  of,  ii.  1011. 

Will  be  strictly  construed,  ii.  1011. 

May  be  inferential,  ii.  1011. 

Must  be  relevant,  ii.  1012. 

When  service  will  amount  to,  ii.  1012. 

Acquiescence  has  no  application  to  judicial  proceedings,  ii.  1012. 

Whether  it  is  or  is  not  an  admission  for  plaintiff,  ii.  1012. 

When  conduct  may  amount  to,  ii.  1012. 

Offers  of  compromise  inadmissible  as,  ii.  1012. 

Of  any  fact  during  negotiation  for  compromise  competent,  ii.  1012. 

Made  in  course  of  judicial  proceedings  competent,  ii.   1013. 

Of  what  witness  could  testify,  ii.  1013. 

Made  by  agreement  of  parties  in  order  to  dispense  with  proof,  ii.  1013. 

Competent  whether  made  in  same  or  another  cause,  ii.  1013. 

As  to  whether  they  must  be  made,  ii.  1013. 

Witness's  impressions  are  not  evidence,  ii.  1014. 

No  objection  to  competency  of  the  contents  of  written  instrument  involved  in 
them,  ii.  1014. 

Jury  determine  what  weight  to  be  given  to,  ii.  1014. 

Not  conclusive  against  party  making,  unless  acted  on   by  opposite  party,  ii.  1014. 

Especially  when  verbal,  to  be  received  with  great  caution,  ii.  1014. 

By  nominal  party,  ii.  1015. 

Bv  real  party  in  interest,  ii.  1016. 

Generally  evidence,  ii.  1016. 

Is  evidence  against  individual  interest  of  person  making  it,  and  against  a  joint 
interest  in  which  he  shares,  ii.  1016. 

The  rule  just  stated  applies  to  parties  to  suit,  and  to  those  not  parties,  ii.  1016. 

As  to  defendants,  parties  to  suit,  ii.  1016-1018. 

As  to  plaintiffs,  ii.  1018. 

Of  those  not  parties  to  record,  ii.  1018. 

Of  every  man  evidence  against  any  interest  in  which  he  is  jointly  concerned, 
ii.  1018. 

Admissibility  of  in  issue  of  devisavit  velnon,  ii.  1018. 

As  to  those  not  parties  to  record,  ii.  1018. 

Of  former  proprietor  of  land  against  his  interest,  made  during  continuance  of  his 
interest,  evidence  against  those  subsequently  claiming  under  him,  ii.  1019. 

But  not  against  a  stranger  or  one  claiming  paramount,  ii.  1019. 

Same  principle  applies  to  personal  property  and  causes  in  action,  ii.  1019. 

Except  in  New  York,  ii.  1020. 
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ADMISSIONS. 

What  necessary  in  order  to  render  admissions  of  one  of  several  persons  admissible 
against  others,  ii.  1020. 

Of  legatees  and  devisees,  ii.  1020. 

Where  interest  joint,  statements  of  one  good  against  both,  ii.  1020- 

Where  interest  not  joint,  admissions  are  incompetent,  ii.  1020. 

As  to  partnership,  ii.  1020. 

Of  executors  and  administrators,  ii.  1021. 

Of  trustees,  ii.  1021. 

Declarations  of  those  through  whom  party  derives  title  if  made  during  interest  of 
declarant,  admissible  against  such  party,  ii.  1022. 

Of  life- tenant,  ii.  1022. 

Of  witness  not  a  party,  ii.  1022. 

Of  co-conspirators,  ii.  1022. 

Of  married  persons,  ii.  1022. 

Of  parties  in  divorce,  ii.  1022. 

Under  duress  incompetent,  ii.  1023. 

May  be  testified  to  by  party  making  them,  ii.  1023. 

Competent  though  they  contradict  testimony  of  other  witnesses  for  adverse  party, 
ii.  1023. 

Should  be  made  during  time  interest  vested  in  person  making  it,  ii.  1023. 

Effect  due  to,  for  jury,  ii.  1024. 

Value  of,  ii.  1024. 

Recitals  in  deed,  ii.  1024. 

ADMITTANCE.     See  ESTOPPEL  ;   LANDLORD  AND  TENANT. 

Estoppel  by,  ii.  798. 

ADOPTION. 

Of  benefit,  promise  when  implied  from,  272. 

ADULTERY.     See  HUSBAND  AND  WIFE. 

Effect  of,  on  liability  of  husband  on  wife's  contracts,  ii.  497,  501-503. 
Attorney's  fee  to  defend  wife  in  libel  in  divorce  for,  a  necessary,  ii.  510. 

ADVERSE  POSSESSION. 

At  common  law,  ii.  660-662. 

After  21  Jac.  1,  c.  16,  but  before  3  &  4  Wm.  4,  c.  27,  ii.  597,  653-660,  661-665. 

Since  3  &  4  Wm.  4,  c.  27,  ii.  583,  665-706, 

Effect  of  fines,  ii.  597.  613,  619,  627,  631,  662. 

Effect  of  recoveries,  ii.  597,  613,  614,  616,  619.  620,  627,  630,  632,  633,  637, 
647-652. 

Whether  voided  by  re-entry,  ii.  617,  626,  634,  636,  638,  653. 

Effect  of  leases  under  powers  in  preventing  recoveries,  ii.  597,  612,  613,  614,  619- 
634,  636. 

In  preventing  adverse  possession,  ii.  655-660. 

Effect  of  feoffment,  ii.  614-616,  622,  626,  627-631,  634,  637,  651,  652. 

Effect  and  nature  of  disseissin,  ii.  614,  616,  640-647,  661. 
of  disseisin  at  election,  ii.  616,  661. 

No  disseisin  against  crown,  ii.  643. 

Livery  of  seisin,  ii.  614,   623-626,  627,  628,  637,  657. 

Effect  of  entry  under  judgment  in  ejectment,  ii.  614,  623.  624,  646. 

Effect  of  a  grant,  ii.  627. 

Distinction  between  rightful  and  wrongful  conveyance,  ii.  631,  676,  677. 

Assize  of  novel  disseisin,  ii.  643,  661. 

Effect  of  21  Jac.  1,  c.  16,  ii.  661. 

Nature  of  adverse  possession  under  it,  ii.  664. 

Whether  different  from  what  was  requisite  to  avoid  a  fine,  ii.  663-665. 

Whether  there  could  be  an  adverse  possession  not  amounting  to  a  wrongful 
seisin,  ii.  664. 

Adverse  possession  against  remainderman,  ii.  665. 

Nature  of  estate  acquired  by  wrongdoer,  ii.  665. 

Effect  of  tenancy  by  sufferance  arising,  ii.  664. 

After  3  &  4  Wm.  4,  c.  27,  ii.  583,  665. 

Period  of  limitation  altered  by  37  &  38  Viet.  c.  57,  since  1  January,  1879, 
11.  665. 

3  &  4  Wm.  4,  c.  27,  does  away  with  doctrine  of  non-adverse  possession,  ii.  666. 

3  &  4  Wm.  4,  c.  27,  bars  dower,  ii.  666. 
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Bars  right  to  admittance  to  copyhold,  ii.  666. 

Time  of  limitation  now  runs  from  period  when  right  accrued,  ii.  666. 

How  period  when  right  first  accrued  is  to  be  ascertained,  ii.  666. 

In  cases  of  dispossession  or  discontinuance  of  receipt  of  rent,  ii.  666. 

In  cases  where  interest  of  a  person  who  died  in  possession  is  claimed,  ii.  666. 

In  case  of  claimant  under  assurance  other  flian  will  by  person  in  possession,  ii.  667. 

Of  claimant  of  future  estates,  ii.  667. 

Of  claimant  by  forfeiture,  ii.  667. 

Construction  and  effect  inter  se  of  second  and  third  sections,  ii.  667,  700-702. 

There  must  be  actual  possession  by  another  than  rightful  owner,  ii.  667,  700-702. 

Whether  second  section  is  retrospective,  ii.  668. 

By  fifteenth  and  thirty-eighth  sections  certain  rights  saved,  ii.  668. 

Doctrine  of  remitter  not  now  applicable  after  twenty  years'  adverse  possession, 
ii.  669. 

Heir  at  law,  effect  of  statute  on  his  rights,  ii.  669. 

On  rights  of  coparceners,  joint-tenants  and  tenants  in  common,  ii.  669. 

Doctrine  as  to  entry  by  one  enuring  for  another  abolished,  ii.  669. 

When  limitation  takes  effect  if  ancestor  dies  out  of  possession,  ii.  670. 

Effect  of  wife  relinquishing  possession  in  consequence  of  conveyance  by  husband, 
ii.  670. 

Devisee,  effect  of  statute  on  his  rights,  ii.  670. 

Right  of  person  entering  under  devisee,  ii.  670. 

Executor  or  administrator,  effect  of  act  on  rights  of,  ii.  671. 

Remainderman  or  reversioner,  effect  of  act  on  their  rights,  ii.  671. 

Rights  of,  before  act,  ii.  671. 

Their  right  to  make  an  entry  or  distress,  or  bring  notion,  now  deemed  to  accrue 
when  estate  or  interest  became  same  in  possession,  ii.  671. 

What  is  "  future  estate  or  interest,"  ii.  671. 

Case  of  forfeiture,  when  does  statute  run,  671. 

Suit  by  remainderman  against  representatives  of  tenant  for  life  for  waste,  ii.  672 

Person  in  possession  going  out  for  one  entitled  to  sub- interest  not  barred  by  tha. 
person's  possession,  ii.  672. 

Secus,  where  wrongfully  dispossessed,  ii.  673. 

Where  right  to  estate  in  possession  barred,  right  of  g/jne  person  to  future  estate 
barred  also,  unless  land  recovered  under  another's  intervening  estate,  ii.  673. 

Alteration  of  rights  of  reversioner  from  1  Jan.,  1&7>,  by  37  &  38  Viet.  c.  57, 
ii.  674. 

Tenants  in  tail,  remaindermen,  or  reversioners  on  estate  tail,  how  affected  by  act, 
li.  674-679. 

How  far  bar  of  tenant  in  tail  affects  those  which  he  might  bar,  ii.  674,  675. 

Effect  of  act  on  position  of  issue  in  tail,  ii.  675, 

Where  no  conveyance,  by  ancestor,  ii.  676. 

Where  a  conveyance  by  ancestor,  ii.  676. 

Effect  of  discontinuance  of  possession  after  tenant  in  tail  has  conveyed  away  estate, 
ii.  676. 

Effect  of  feoffment  by  tenant  in  tail,  ii.  677. 

Operation  of  twenty-first  and  twenty-second  sections,  ii.  677. 

Statute  goes  on  running  though  remainderman  under  disability,  ii.  678. 

Landlord  and  tenant,  effect  of  act  on  rights  of,  ii.  679-687. 

Formerly  landlord  might  always  enter  within  twenty  years  after  lease  expired, 
ii.  679. 

Effect  of  act  on  tenancies  at  will.  ii.  679. 

Effect  of  determination  of  will,  and  arising  of  tenanacy  at  sufferance,  ii.  680-684. 

Effect  of  determination  of  tcnancv  at  will  created  before  the  statute,  ii.  680,  681. 

Effect  of  actual  determination  of  tenancy  at  will  wiehin  twenty-one  years,  ii. 
682-684. 

Effect  of  act  on  tenancies  under  lease  not  in  wriktig,  ii.  684-686. 

On  tenancies  under  a  written  lease  where  yearly  \ent  amounts  fo  twenty  shil- 
lings or  upwards,  ii.  686. 

In  what  cases  tenant  may  acquire  right  against  landlord,  ii.  685. 

In  what  cases  right  against  landlord  accures  to  a  third  person,  ii.  685. 

Right  of  landlord  after  non-payment  of  rent  for  twenty  years  to  recover  arrears, 
ii.  686. 

Where  rent  less  than  twenty  shillings,  and  has  not  been  paid  to  tortious  claim- 
ant, ii.  686. 
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Effect  of  an  acknowledgment  in  preventing  operation  of  statute,  ii.  687,  f88, 
695-697. 

Mortgagor  and  mortgagee,  effect  of  statute  on  their  rights,  ii.  687-689. 

Effect  of  mortgagee  being  in  possession,  ii.  687. 

Effect  of  acknowledgment  to  mortgagor,  ii.  687,  688. 

What  is  sufficient  acknowledgment,  ii.  688. 

Acknowledgment  by  one  of  two  trustees  insufficient,  ii.  688. 

Effect  of  mortgagor  beinir  in  possession,  ii.  688. 

Effect  of  7  Wm.  4  &  1  Viet.  c.  28,  ii.  689. 

Effect  of  mortgagee  being  before  court  as  defendant,  ii.  689. 

Trustee  and  cestui  que  trust,  effect  of  act  on  their  rights,  ii,  689-696. 

Effect  of  there  being  an  express  trust,  and  cestui  que  trust  in  possession,  ii.  689. 

Effect  where  trust  created  by  instrument  inter  vivos,  ii.  689,  690. 

Effect  where  trust  created  by  will,  ii.  690. 

How  far  cestui  que  trust  can  be  considered  tenant  at  will,  ii.  691-693. 

Effect  of  possession  of  cestui  que  trust  being  inconsistent  with  trust,  ii.  691. 

"Right  accures  on  determination  by  trustee  of  tenancy  at  will,  ii.  692. 

Time  runs  in  favor  of  one  let  in  by  cestui  que  trust,  ii.  693. 

Effect  of  trust  being  an  implied  one,  ii.  693. 

Effect  of  trustee  being  in  possession,  ii.  694. 

Right  of  cestui  que  trust  to  sue  trustee,  or  persons  claiming  through  him,  ii.  694. 

Limitation  of  right  to  sue  in  equity,  ii.  694. 

Application  of  act  to  charities,  ii.  694,  706. 

Application  of  act  to  express  trusts  of  charges  on  land,  ii.  695. 

Alteration  by  37  &  38  Viet.  c.  57,  ii.  695. 

Effect  of  concealed  fraud,  ii.  695. 

Possession  of  trustee  cannot  be  in  equity  adverse  to  cestui  que  trust,  ii.  696. 

Exceptions  from  operation  of  act  in  cases  of  acknowledgment  in  writing,  ii.  fi«6 
688,  695,  696. 

Question  as  to  sufficiency  of  acknowledgment  when  for  judge,  ii.  696. 

What  is  a  sufficient  acknowledgment,  ii.  696. 

Effect  of  possession  not  being  adverse  at  time  of  act,  ii.  697. 

Whether  absence  of  acknowledgment  must  before  the  Judicature  Act,  1873,  have 
been  pleaded,  ii.  697. 

Exceptions  in  statute  in  cases  of  infancy,  coverture,  and  other  disability,  ii.  697. 

Effect  of  successive  overlapping  disabilities,  ii.  697. 

Absence  "  beyond  seas  "  no  disability  since  1  Jan.  1879,  ii.  697. 

What  are  places  "  beyond  seas  "  within  act,  ii.  698. 

Effect  of  entry  by  father  during  minority  of  child,  ii.  697. 

Efteet  of  entry  of  executor  of  intestate  during  minority  of  heir,  ii.  698. 

Possession  of  agent  possession  of  principal,  ii.  698. 

Effect  of  lapse  of  thirty  years,  ii.  698. 

Effect  of  death  of  persons  whilst  under  disability,  ii.  698. 

What  sections  of  act  are  prospective,  ii.  699,  700. 

Saving  of  right  to  bring  real  actions,  ii.  699. 

Effect  of  descent  cast,  or  discontinuance,  ii.  699. 

Effect  of  statute  on  rents,  ii.  700. 

Meaning  of  word  "rent"  in  act,  ii.  700. 

Act  does  not  apply  to  heriots,  ii.  700. 

Effect  of  act  on  annuities,  ii.  700. 

Effect  of  second  and  third  sections  of  act,  ii.  700-703. 

Effect  of  act  extinguishing  title  to  land,  ii.  703. 

Defence  of  statute  may  be  raised  on  demurrer,  ii.  703. 

Where  act  operates  as  a  parliamentary  conveyance,  ii.  703. 

Effect  of  occupation  of  successive  trespassers,  ii.  704. 

Possession  gives  devisable  interest,  ii.  704. 

Effect  of  possession  of  land  by  a  receiver,  ii.  704. 

Effect  of  act  on  incorporeal  interests,  ii.  704. 

Does  not  operate  on  rights  of  common,  ii.  704. 

As  to  mineral  rights,  ii.  705. 

On  claims  to  tithes,  ii.  705. 

On  charities,  ii.  706. 

Effect  of  act  on  claims  to  money  charged  on  land  and  legacies,  ii.  706. 

Title  to  lands  from  commonwealth  draws  seisin  to  it,  ii.  706. 
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In  Kentucky  entry  essential  to  seisin,  ii.  707. 

Nature  of  requisite  to  constitute  bar  to  assertion  of  legal  title  by  owner  of  it  or  by 
one  against  whom  adverse  occupant  brings  ejectment,  ii.  707. 

It  must  be  actual,  ii.  707. 

There  must  be  an  entry,  ii.  707. 

What  is  an  entry,  ii.  707. 

Intention  to  claim  and  possess  land  are  qualities  indispensable  to  constitute  a  dis- 
seisin, ii.  707. 

To  bar  a  legal  title,  entry  on  land  indispensable,  ii.  707. 

Payment  of  taxes  will  not  do  to  bar  a  legal  title,  ii.  707. 

Doctrine  of  to  be  taken  strictly,  ii.  708. 

What  constitutes,  ii.  708. 

Acts  done  under  claim  or  color  of  title  equivalent  to  actual  possession,  ii.  708. 

Only  necessary  that  land  be  used  in  ordinary  way,  ii.  708. 

What  must  be  shown  to  satisfy  requirements  of  actual  possession,  ii.  708. 

Of  wild  lands,  ii.  708. 

Cultivation  and  inclosure  of  wild  lands,  ii.  708. 

Need  be  no  unusual  degree  of  cultivation,  ii.  709. 

Inclosure  must  be  to  designate  boundaries,  not  merely  for  convenience,  ii.  709. 

Occasional  use  of  lands  even  for  their  proper  purpose  will  not  establish  adverse  pos- 
session, ii.  709. 

Occasional  entry  on  timber  lands  insufficient  to  constitute,  ii.  709. 

Annual  entry  to  cut  grass  insufficient  to  constitute,  ii.  709. 

Occasional  trespasses  do  not  constitute,  ii.  709. 

Roving  possession  from  one  part  of  tract  of  land  to  another,  ii.  709. 

Of  mines,  ii.  709. 

Either  under  claim  of  title  or  under  color  of  title,  ii.  709. 

Importance  of  distinction,  ii.  709. 

Meaning  of  color  of  title,  ii.  710. 

Void  patent  affords  color,  ii.  710. 

So  void  deed  or  will,  ii.  710. 

Whether  writing  necessary  to  afford  color,  ii.  711. 

Executory  agreement  attbnls  color  of  title,  ii.  711. 

Principal  difference  between  adverse  posession  with  and  without  color,  ii.  711. 

Though  not  necessary  that  there  should  be  actual  possession  of  entire  tract 
where  there  is  color  of  title,  possession  of  one  lot  will  not  be  considered  possession 
of  another  granted  in  same  conveyance,  ii.  711. 

Where  boundaries  between  two  properties  in  dispute,  ii.  712. 

Where  interference  of  two  surveys  or  where  boundaries  called  for  in  deeds  over- 
lap, what  necessary  to  establish  possession,  ii.  712. 

Where  possession  is  greater  than  claim  the  latter  determines  amount  of  land 
gained  by,  ii.  712. 

Title  by  may  be  acquired  of  part  of  tract  while  true  owner  in  possession  of  the  other 
part,  ii.  713. 

Requirement  of  actual  possession  does  not  preclude  possession  by  tenant  or  agent, 
ii.  713. 

Must  be  continued,  ii.  713. 

What  amounts  to  continued  possession,  ii.  713. 

Whether  several  can  be  tacked  together,  ii.  714. 

Must  be  continuous,  ii.  714. 

Must  be  continuously  adverse,  ii.  714. 

Abandonment  after  statutory  period  destroys  title,  ii.  714. 

What  act  on  part  of  claimant  will  break  continuity  of  adverse  possession,  ii.  714. 

Occasional  occupancy  will  not  amount  to  abandonment  of  claim,  ii.  715. 

Continuity  of  possession  not  broken  when  some  member  of  family  has  remained  in 
possession  claiming  title,  ii.  715. 

Where  widow  under  threat  of  legal  proceedings  by  true  owner  relinquished  posses- 
sion, continuity  broken,  ii.  715. 

Must  be  hostile,  ii.  715. 

Anything  amounting  to  recognition  of  the  owner's  title  will  destroy  requisite 
hostility,  ii.  715. 

What  amounts  to  hostile  possession,  ii.  715. 

Purchase  by  claimant  of  outstanding  title  will  not  make  his  possession  less  hostile, 
ii.  715. 
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Claimant's  adverse  possession  may  be  interrupted  by  countervailing  possession  ol 
true  owner,  ii.  715. 

Held  in  California  that  wrongful  or  forcible  entry  breaks  continuity  of  possession, 
ii.  716. 

Continuity  not  broken  where  true  owner  wrests  possession  and  restitution  made  by 
law,  ii.  716. 

Forcible  entry  by  trespasser  will  not  interrupt  possession,  ii.  716. 

There  must  be  actual  entry  by  owner  or  agent  to  toll  statute,  ii.  716. 

Disturbance  by  war  will  not  disturb  continuity  of  possession,  ii.  716. 

Of  a  single  woman  who  subsequently  marries,  ii.  716. 

Parties   successively   in   possession    may  tack   their   possession   provided    privity 
between  them,  ii.  716. 

Possession  of  several  persons  in  succession  claiming  under  the  same  title  is  the  same 
possession,  ii.  716. 

Tacking  of  possession,  ii.  716. 

Whether  successive  possession  of  trespassers  can  be  tacked,  ii,  716. 

Possession  of  tenant  for  life  and  remainderman  not  in  privity,  ii.  716. 

Possessions  of  successive  purchasers  of  land  covered  by  lien  of  judgment  who  derived 
their  title  from  judgment  debtor  cannot  be  tacked,  ii.  717. 

Must  be  visible,  notorious,  distinct,  ii.  717. 

Possession  to  be  an  ouster  must  possess  such  notoriety  that  owner  may  be  presumed 
to  have  notice  of  it,  ii.  717. 

Two  modes  of  possession  which  have  degree  of  notoriety  and  distinctness  necessary 
to  constitute  statutory  adverse  possession,  ii.  717. 

Law  in  different  states  as  to  what  constitutes  visible,  notorious,  distinct  posses- 
sion, ii.  717. 

Must  be  hostile,  ii.  720. 

What  constitutes  and  what  evidence  is  sufficient  of,  are  for  court,  ii.  720. 

Whether  possession  is  adverse  for  jury,  ii.  720. 

Burden  of  proving  possession  adverse  upon  party  alleging  it,  ii.  720. 

If  entry  permissive  it  must  be  proved  that  party  did  some  act  which  would  constitute 
disseisin  or  make  holding  adverse,  ii.  720. 

Occupant's  declarations  during  occupancy  evidence  to  show  that  holding  not  adverse, 
ii.  720. 

Possession  for  great  length  of  time  evidence  of  its  being  adverse,  ii.  720. 

What  amounts  to,  of  easement,  ii.  720. 

Ouster  of  one  tenant  in  common  by  another,  ii.  720. 

To  bar  tenant  in  common's  right  there  must  be  an  actual  ouster,  ii.  720. 

What  evidence  of  ouster  by  one  tenant  in  common  of  another,  ii.  720. 

Does  not  run  against  government,  ii.  721. 

Of  incorporeal  hereditaments,  ii.  721. 

Claim  of  title  by,  must  be  animo  damandi,  ii.  721. 

Where  possession  permissive  no  length  of  time  will  divest  true  owner's  title,  ii.  721. 

Where  one  enters  under  contract  of  purchase  possession  permissive,  ii.  721. 

Entry  under  license  permissive,  ii.  721. 

Illustrations  of  permissive  possession,  ii.  721. 

Entry  of  one  who  expects  to  procure  pre-emption  under  act  of  Congress  adverse, 
ii.  722." 

Hostility  very  essence  of  adverse  possession,  ii.  722. 

Tests  of,  are  fact  of  possession  and  intent  with  which  it  is  held,  ii.  722. 

Presumption  against  it,  and  claimant  must  prove  it  clearly,  ii.  722. 

Where  shown  will  be  presumed  to  continue  until  contrary  shown,  ii.  722. 

What  claimant  must  show  in  order  to  establish,  ii.  722. 

Occasional  use  of  lands  not  sufficient  to  constitute  title  by,  ii.  722. 

Where  one  holds  lands  for  himself  taking  profits  exclusively  for  statutory  period 
in  absence  of  evidence  to  contrary,  possession  will  be  deemed  adverse,  ii.  722. 

Assessment  of  land  to  a  party  in  payment  of  taxes  upon  it  insufficient  to  establish 
title  by  adverse  possession,  ii.  722. 

Important  differences  as  to  nature  of  evidence  required  arise  from  relations  in  which 
owner  and  claimant  stand  to  each  other,  ii.  722. 

Between  trustee  and  cestui  que  trust,  ii.  722. 

As  between  co  heirs,  ii.  723. 

By  widow  remaining  in  possession  for  statutory  time  after  husband's  death,  ii.  723. 


1038  INDEX. 

ADVERSE  POSSESSION. 

Exclusive   possession   by  some  of  heirs  tacitly  acquiesced   in   will    be    considered 
adverse,  ii.  723. 

Grantor's  possession  without  more  not  adverse  to  grantee,  ii.  723. 
Grantor  may  subsequent  to  delivery  of  grant  originate  an  adverse  possession,  ii.  72? 
Possession  of  defendant  at  sheriff 's  sale  not  adverse  to  purchaser,  ii.  723. 
Possession  of  agent  not  adverse  to  principal  without  some  unequivocally  hostile  act 
of  which  principal  has  notice,  ii.  723. 

Possession  of  mortgagors  and  mortgagees  not  considered  adverse,  ii.  723. 
By  unequivocal    acts  or  long  continued   ignoring  of   mortgage,  possession    may 
become  adverse,  ii.  723. 

Where  one  enters  on  land  subject  to  mortgage  under  contract  with  mortgagor  to 
pay  mortgage  possession  not  adverse  to  mortgagee,  ii.  723. 

Tenant  where  by  sufferance  cannot  hold  adversely  to  landlord,  ii.  723. 
Tenant  holding  adversely  to  landlord,  ii.  723. 

Husband's  possession  of  land  belonging  to  wife  not  adverse  during  her  life,  ii.  723. 
Uninterrupted  exclusive  occupation  by  married  woman  for  requisite  time  vests   in 
her  valid  title,  ii.  723. 

Possession  against  husband  and  wife  of  wife's  land  for  requisite  time,  will  vest  title 
in  possessor  during  coverture,  ii.  724. 

Possession  of  one  tenant  in  common  considered  possession  of  all,  ii.  724. 
In  order  to  establish  between  co-tenants  must  be   some  notorious,  unequivocal  act 
amounting  to  ouster,  ii.  724. 

What  will  amount  to  ouster  by  tenant  in  common,  ii.  724. 

Exclusive  possession,  sole  reception  of  profits,  and  payment  of  taxes,  are  grounds 
for  inferring  an  ouster,  ii.  724. 

Sale  of  entire  tract  by  one  co-tenant  amounts  to  an  ouster,  ii.  724. 
Reading  his  will,  devising  whole  tract  by  one  tenant  in  common  in  possession  in 
presence  of  co-tenant  as  witnessed  by  him,  amounts  to  ouster,  ii.  724. 

Reception  of  profits  alone  by  one  co-tenant  docs  not  amount  to  ouster,  ii.  724. 
Not  necessary  that  co-tenant  should  enter  adversely,  ii.  724. 

Possession  not  originally  adverse  can  only  become  so  by  some  notoriously  hostile 
act,  statute  begins  to  run  from  such  act,  ii.  724. 

.  One  who  holds  under  contract  of  purchase  cannot  by  accepting  lease  from  stranger 
convert  his  holding  into,  as  against  his  vendor,  ii.  724. 

As  between  mortgagor  and  mortgagee  statute  will  begin  to  run  from  time  of  condi- 
tion broken,  ii.  725. 

Where  one  goes  into  possession  under  contract  to  retain  possession  free  of  rent  until 
owner's  return,  he  will  not  hold  adversely  until  such  return  and  demand  of  possession, 
ii.  725. 

One  who  holds  over  after  termination  of  legal  estate  does  not  hold  adversely,  ii.  725. 
For  requisite  time  during  life  of  tenant  in  tail  bars  issue  in  tail,  ii.  725. 
For  requisite  time  during  life  estate  absolute  bar  until  death  of  life  tenant,  ii.  725. 
Neither  life  tenant  nor  those  claiming  through  him  can  hold  adversely  to  reversionei 
until  termination  of  life  estate,  ii.  725. 

Hostile  act  to  set  statute  in  motion  must  be  something  more  than  mere  declaration 
of  intention,  ii.  725. 

Acknowledgment  by  one  in  possession  that  he  does  not  claim  adversely  to  one 
person  does  not  prevent  his  claiming  adversely  to  all  others,  ii.  725. 

Declarations  that  party  does  not  hold  adversely  are  admissible  against  him,  ii.  725. 
Statute  will  generally  run  against  any  one  from  the  time  the  right  to  dispute  the 
possession  accrues,  ii.  725. 

Where  party  has  several  rights  accruing  at  different  times  statute  runs  from  accruing 
of  last,  ii.  725. 

Statute  will  not  begin  to  run  against  one  who  has  no  right  to  dispute  the  possession, 
ii.  725. 

Possession  must  be  accompanied  by  such  an  invasion  of  rights  of  opposite  party  as 
to  give  him  cause  of  action,  ii.  725. 

Statute  will  not  begin  to  run  against  persons  under  disabilities,  ii.  725. 
Statute  once  set  in  motion  will  not  be  suspended   by  subsequent  disabilities,  ii. 
725. 

Disabilities  cannot  be  tacked,  ii.  725. 

Where  statute  has  run  against  claim  to  land  by  tenants  in  common  if  they 
join  in  the  action,  disability  by  one  will  not  avail,  ii.  726. 
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ADVERSE  POSSESSION. 

Women  cannot  during  coverture  claim  land  adversely  to  owner  so  as  to  set 
statute  in  motion,  ii.  726. 

Agreement  to  arbitrate  matters  in  dispute  as  to  land  and  that  adverse  claimant 
:ontiuue  in  possession  during  arbitration,  interrupts  statute  while  possession  so 
continued,  ii.  726. 

Statute  will  not  run  against  United  States  or  the  state,  exceptions,  ii.  726. 
Statute  runs  against  patentee  who  previous  to  patent  held  title  that  would  support 
ejectment,  ii.  726. 

Whether  individual  can  acquire  title  by,  to  part  of  highway,  ii.  726. 
Whether  individual  can  acquire  title  by  adverse  possession  to  part  of,  ii.  726. 
Character  of   title  obtained    by  adverse    possession   for    requisite    time    absolute, 
ii.  726. 

Title  so  obtained  must  be  transferred  with  all  formalities,  ii.  726. 
Title    acquired   by,  will    prevail    against    paper   title  and    support  ejectment  of 
holder  if  paper  title  ousts  adverse  claimnant,  ii.  726. 
Title  acquired  by  marketable,  726. 

When  failure  to  occupy  land  by  owner  will  not  set  statute  in  motion,  ii.  727. 
Title  by  may  be  acquired  by  corporations,  ii.  727. 
What  amounts  to  for  court,  ii.  727. 

Existence  of  fact  which  establishes  such  possession  for  jury,  ii.  727. 
Acquisition  of  title  by,  consonant  with  sound  policy,  ii.  727. 

ADVERTISEMENTS. 

Effect  of  as  evidence,  898,  903. 
Effect  of  on  warranty,  338. 

AFFIDAVIT. 

For  change  of  venue,  1049.     See  VENUE. 

Conviction  when  may  be  quashed  on,  1099.      See  CONVICTION. 

To  show  want  of  jurisdiction  to  convict,  etc.,  1099,  et  seq. 

Depositions  in,  when  privileged,  497. 

Of  residence,  must  accompany  plea  of  non-joinder,  1412. 

AFFIRMANCE. 

Of  contract,  by  assignees,  or  trustee  of  bankrupt  suing  in  assumpsit,  ii.  124,  130- 
134. 

Of  act  or  contract  must  be  entire,  ii.  124,  130-134. 
Of  contract  by  acts  done  after  knowledge  of  fraud,  ii.  124,  130,  131. 
Of  tenancy  by  suing  for  use  and  occupation,  ii.  131,  133,  134. 
Of  act  of  trespass  by  taking  benefit  therefrom,  ii.  131. 
Of  acts  of  wrongdoer,  by  treating  him  as  agent,  ii.  130,  131. 
By  receipt  of  money,  ii.  131,  132. 
Of  tortious  sale  by  receipt  of  proceeds,  ii.  130. 
Where  part  only  of  proceeds  received,  ii.  130. 
Of  fraudulent  execution  against  bankrupt's  goods,  ii.  133. 
Instances  of  cases  held  not  to  amount  to  affirmance,  ii.  132. 

AFFIRMATION. 

False  at  time  of  sale,  295,  et  seq.     See  WARRANTY. 

False  liability  for,  295,  et  seq.     See  FALSE  REPRESENTATION. 

When  false  with  intent  to  defraud  is  a  ground  of  action,  ii.  75,  88-96. 

AGENT.     See  BAILEE.     PRINCIPAL  AND  AGENT.     RATIFICATION. 

AGGRAVATION. 

A  plea  need  not  go  to  matter  of  mere,  1347,  1356. 

Examples,  1352,  1356-8. 
AGISTER. 

Liable  for  leaving  gates  open,  391. 

AGREEMENT.      See    ACTION  ;    CONTRACT  ;    CONSIDERATION  ;    ILLEGALITY  ;    PRO- 
MISE ;  REQUEST  ;   STATUTE  OF  FRAUDS. 
Meaning  of  in  s.  4  of  Statute  of  Frauds,  519. 
Guaranty,  516,  567.     See  STATUTE  OF  FRAUDS. 
Not  to  be  performed  within  a  year,  614,  618. 
To  refer  to  arbitration,  642.     See  ARBITRATION. 
To  suspend  action,  642.     See  SUSPENSION. 
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AGREEMENT. 

To  do  act  required  to  render  liable,  when  regarded  as  done  in  mercantile  trans- 
actions, 1297. 

If  special  still  open,  indebitatus  assumpsit  will  not  lie,  ii.  1,  8-53. 

Exceptions  to  rule,  ii.  17-19. 

Construction  of  written,  is  for  court,  ii.  107. 

To  answer  for  debt  of  another,  when  binding  within  Statute  of  Frauds,  ii.  271, 
278-283. 

Must  be  in  writing,  ii.  271,  278-283. 

Consideration  need  not  now  be  in  writing,  ii.  278. 

Meaning  of  word  in  4th  section  of  Statute  of  Frauds,  ii.  272-274. 

Of  guarantee  what  is  sufficient  signature,  ii.  279-282. 

What  is  sufficient  signature  of,  within  Statute  of  Frauds,  ii.  279-282. 

Signature  by  agent,  ii.  280-282. 

Signature  need  not  be  in  any  particular  part  of  agreement,  ii.  279. 

But  if  signature  not  at  foot  of  agreement,  it  is  question  for  jury  whether  document 
complete,  ii.  279. 

Effect  of  parol  assent  to  alterations  after  signature,  ii.  280 

Effect  of  signature  by  mistake  "  as  a  witness,"  ii.  280. 

Signature  by  auctioneer  as  agent,  ii.  280,  423. 

Other  party  to  contract  cannot  be  agent  to  sign,  ii.  280. 

Signature  by  broker,  ii.  280. 

Signature  by  solicitors,  ii.  280. 

Signature  by  chairman  of  company,  ii.  280. 

Signature  by  initials  or  by  mark,  ii.  280. 

Effect  of  illegibility  of  signature,  ii.  281. 

Signature  with  surname  only,  ii.  282. 

Effect  of  signature  by  agent  of  his  own  name,  ii.  282. 

Effect  of  insertion  of  name  of  one  of  parties  as  a  part  only  of  description  of  goods, 
ii.  282. 

Though  sufficiently  signed  within  Statute  of  Frauds  must  contain  names  of  both 
contracting  parties,  ii.  282. 

But  note  of  contract  need  not  be  addressed  to  other  contracting  party,  ii.  282. 

To  answer  for  debt  of  another  when  invalid,  ii.  283. 

What  essential  to  under  4th  section  Statute  of  Frauds,  ii.  285. 

To  answer  for  debt,  default  or  miscarriage  of  another,  rule  as  to  in  different  states, 
ii.  291. 

Kil'cct  under  rule  that  written  agreement  cannot  be  varied  by  parol  evidence  of 
contract  being  made  as  a  part  only,  ii.  415—422. 

Evidence  not  admissible  to  discharge  agent,  ii.  415-417,  421. 

Admissible  to  charge  principal,  ii.  417-420,  421. 

AGRICULTURAL  FIXTURES.     See  FIXTURES. 

When  removable,  ii.  191,  202,  208-210,  232,  238. 

AGRICULTURAL  HOLDINGS  ACT. 

Provisions  of,  as  to  notice  to  quit,  ii.  Ill,  112. 
As  to  fixtures,  ii.  209,  210,  215. 

ALE  HOUSE. 

Whether  an  inn,  256. 

ALIEN. 

Action  by  and  against,  1050  et  seq.,  1067-1070. 

Action  against  for  injury  on  high  seas,  1058,  1069. 

Plea  to  debt  that  plaintiff  alien  born  and  infidel  held  bad,  1033. 

ALIENATION. 

Conditions  against  without  license,  95,  123.     See  CONDITION. 

Cannot  be  restrained  in  toto,  126,  774. 

How  far  partially,  124-127,  775,  782. 

Bond  in  restraint  of,  when  void,  774. 

Restraint  upon  during  coverture,  doctrine  of  chancery  as  to,  775. 

ALLEGATIONS.     See  VERDICT. 

What  sufficient  to  support  verdict,  1451. 

ALIMONY.     See  HUSBAND  AND  WIFE. 

Effect  of  order  for,  on  liability  of  husband  on  wife's  contracts,  ii.  498,  502,  509 
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ALIMONY. 

Application  for  during  proceedings  in  divorce,  ii.  508. 
When  regularly  paid,  liability  for  necessaries  ends,  ii.  509. 
Adequacy  of  cannot  be  collateraly  inquired  into,  ii.  509. 

ALLOWANCE.     See  HUSBAND  AND  WIFE. 

ALTERATION. 

Distinction  between  and  spoliation,  1309  et  seq. 

Subsequent,  of  prior  contract,  663. 

Of  date  of  bill  after  acceptance  avoids  it  as  against  innocent  holder  for  value,  1277. 

Of  bill  or  note,  material  and  unexplained  a  satisfaction  of  it,  1304. 

Except  as  against  parties  consenting,  1304. 

May  be  a  satisfaction  of  the  debt  secured,  1304. 

Not  so  where  debtor  the  maker  or  acceptor,  1304. 

Duty  to  inquire  as  to,  1287. 

When  alterations  material  or  not,  1304  et  seq.,  1313,  1314. 

If  material,  fatal  though  beneficial  to  maker  of  note,  1305. 

If  made  by  consent  new  stamp  required,  1305. 

Unless  merely  correction  of  mistake,  1305. 

Or  made  before  issue,  1306. 

Adding  new  party  with  consent  not  fatal,  1306. 

Changing  name  of  surety,  1313. 

Adding  witnesses,  1313. 

Immaterial  alteration,  1314. 

When  a  bill  or  note  issues,  1307. 

Holder  must  explain  apparent  alterations,  1307,  1315. 

Of  deed  when  avoids  it,  1300.  1306,  1310,  1312. 

When  not,  note,  1300,  1305-1307,  1312. 

Burden  of  proof  where  interlineation,  1307. 

A  cancellation  by  mistake  not  fatal,  1307. 

Altered  instrument  good  for  some  purposes,  1277,  1308,  1309,  1310. 

What  instruments  avoided  by,  1307,  1308. 

Pleading  in  actions  on  altered  instruments,  1309,1314. 

Presumption  as  to  time  of,  1314. 

Of  deed  presumably  before  execution,  1306,  1315. 

Of  will  presumably  after  execution,  1306,  1315. 

So  mutilation  of  will,  1306,  1315. 

AMBASSADOR. 

Exempt  from  suit,  1064. 

AMBIGUITY.     See  DEED  ;   ESTOPPEL  ;    MISTAKE. 
In  written  contract,  when  fatal,  when  not,  519. 
Effect  of  in  records  and  deeds,  ii.  533,  791,  792. 
Effect  of,  in  judgments,  ii.  748,  756,  777,  779. 

AMENDMENT. 

Of  orders,  &c.,  by  magistrates,  1089. 

Formerly  not  allowed  after  judgment  or  demurrer,  1378,  1383,  1385. 

History  and  construction  of  statutes  allowing,  1423-1436. 

Examples  of,  1426-1428. 

Rule  that  there  must  be  something  to  amend  by,  1386. 

Abolished  in  1852,  1428. 

Examples  under  this  act,  1429. 

Of  indictments,  1432  et  seq. 

Effect  of  14  &  15  Vic.  c.  100,  1434. 

Examples  of  amendments  under,  1435. 

ANCESTOR. 

Rule  that  debt  of  cannot  be  set  off  by  heir,  ii.  845. 

ANCIENT  LIGHTS.- 

Doctrine  of  in  United  States,  514,  515. 

ANIMALS  FER.&  NATURE. 
Not  distrainable,  790. 
What  are,  790. 
What  not,  790. 
VOL.  II.,  PART  II. — 29 
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ANNUITY. 

To  widow  of  partner  does  not  make  her  a  partner,  when,  1335. 
Promise  to  pay  an,  to  female  seduced,  when  invalid,  274. 
Within  reputed  ownership  clause  of  former  bankrupt  acts}  ii.  ?-€9. 
Operation  of  the  3  &  4  Wm.  4,  c.  27,  on,  ii.  761. 

ANTICIPATION. 

Of  separate  estate,  by  woman,  restraint  against,  775. 

APPEAL. 

A  creature  of  statute,  1095. 

Against  magistrate's  conviction  or  order,  1095. 

Only  by  statute,  1095. 

Under  Justices  Special  Case  Act,  1104. 

APPEARANCE. 

Dispenses  with  summons,  1093,  1122. 
Cures  defects  in,  1093,  1122. 
Conviction  on  non-,  1093,  1122. 

APPORTIONMENT. 

Of  condition  against  assignment,  95,  111,  136  et  seq.     See  CONDITION. 
Of  rent,  95,  111. 
On  bankruptcy,  1265. 

APPROPRIATION. 

Of  payments,  101,  285,  1016. 

To  item  for,  barred  by  St.  of  Lim.,  985,  1016. 

Of  charges  in  account  when  not  a  payment,  984,  1003. 

APPURTENANT. 

One  piece  of  land  cannot  pass  as  appurtenant  to  another,  ii.  179. 

ARBITRATION. 

Condition  against  action  before  award,  valid,  642. 

Agreement  to  refer  action  on,  642. 

Seinble,  not  an  equitable  defence,  643. 

A  ground  for  stay  of  proceedings,  when,  643. 

ARREST.     See  SHERIFF  ;    TRESPASS  ;    MONEY  HAD  AND  RECEIVED. 
Here,  for  debt  where  no  right  of  where  debt  contracted,  1056. 
Of  privileged  person  when  not  actionable,  495. 
For  more  than  due,  liability  for,  495. 
When  sheriff  may  break  doors  to,  239,  240. 
May,  to  re-take  on  escape,  244. 

Under  void  writ  detention  under  valid,  when  unlawful,  249. 
Through  broken  pane,  245. 

Scmble  by  unlawful  breaking  house,  roid,  247,  248. 
Whether  operates  as  extinguishment  of  debt,  248,  249. 
Act  abolishing,  for  debt,  249. 
Money  paid  under  wrongful,  when  recoverable  back,  ii.  440,  455 

ASSAULT. 

Abroad,  when  damages  not  recoverable  for,  1059,  1067. 

Common,  may  be  compromised,  723,  734. 

Out  of  realm,  action  for  here,  1027. 

In  colony,  by  governor  of,  action  for  here,  1027. 

ASSEMBLY. 

For  safeguard  of  individual  against  violence,  unlawful,  239. 

To  defend  house  lawful,  239. 
ASSENT. 

To  act  for  one's  benefit,  presumption  of,  641. 

ASSIGNEES. 

Liability  and  right  of  on  covenants,  145  et  seq.,  177,  227.     See  COVENANTS. 

Exoneration  of  by  reassignment,  227,  1266. 

Of  bankrupt,  ratification  by,  684. 

Assignment  by,  when  breach  of  condition,  106. 

Implied  contract  between,  and  lessee,  293. 
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ASSIGNMENT.     See  BILL  OF  SALE  ACT  ;   FRAUDULENT  CONVEYANCE. 

Pending  trial  for  felony  to  wife  void  against  crown,  18. 

Condition  against  its  effect,  95,  123.     See  CONDITION. 

When  a  breach  of  condition,  106. 

Trust,  deed  of,  when,  106. 

By  operation  of  law,  when  not,  106. 

Of  term,  whether  assignee  can  be  tenant  under,  173-4. 

Void  remedy  for  use  and  occupation,  174. 

Of  bill  of  lading,  1159,  1217  et  seq.  See  BILL  OP  LADING  ;  STOPPAGE  IN 
TRANSITU. 

In  trust  for  creditors,  binding  on  assent  of  a  creditor,  when,  18. 

Chose  in  action  may  be  assigned,  174,  673,  852,  1295. 

When  an  act  of  bankruptcy,  19  et  seq. 

Of  condition,  137,  141. 

Of  mortgage,  whether  need  be  recorded,  919,  921. 

Of  agreements  in  restraint  of  trade,  781. 

Of  interest  in  subject  of  policy,  effect  of,  ii.  307,  315. 

Before  loss  on  marine  policy,  ii.  214. 

After  loss,  ii.  214. 

Of  note  by  endorsee  conditional  upon  all  property  of  maker  and  endorser  be 
exhausted  before  recourse  on  him  does  not  make  him  guarantor,  ii.  70. 

Creditor  accepting  dividend  under,  cannot  impeach  it  as  fraudulent  or  void,  ii.  139. 

ASSIGNS.     See  ADMINISTRATOR  ;  CONDITION  ;  EXECUTOR. 
Who  are,  106,  151,  152. 

Eights  and  liabilities  of,  on  covenants,  151,  152,  180. 

Bills  of  lading  not  mentioning,  not  negotiable,  848-850.     See  COVENANTS. 
Of  bill  of  lading,  may  sue  or  be  sued,  1208. 

ASSUMPSIT.     See  INDEBITATUB  ASSUMPSIT  ;   PLEADING. 

When  it  lies  on  special  contract,  ii.  33. 

When  will  not  lie  on  special  contract,  ii.  33. 

Lies  where  plaintiff  has  performed  part  of  work  under  special  contract  and  is 
prevented  by  defendant  from  performing  residue,  ii.  35. 

Not  maintainable  for  part  performance  where  plaintiff  has  refused  to  perform  residue, 
ii.  37. 

Where  lies  on  severable  contract,  ii.  42. 

Special  is  brought  on  express  contract,  ii.  45. 

Which  law  implies  always  commensurate  with  actual  value  of  work,  ii.  46. 

In  special,  express  promise  of  debt  must  exist  and  be  declared  on,  ii.  48. 

In  general,  not  grounded  on  special  contract,  ii.  48. 

Where  agent  sells  goods  of  principal  in  payment  of  his  own  debt,  principal  cannot 
bring  assumpsit  against  purchaser,  ii.  134. 

Waiving  tort  and  suing  in,  amounts  to  an  election,  ii.  135. 

ATTORNEY. 

Statements  by,  when  privileged,  495. 

Privilege  to  lay  venue  in  Middlesex,  1049. 

Not  liable  for  wrongful  act  of  court,  1148. 

Effect  of  his  negligence  on  right  to  sue  for  his  services,  ii.  18. 

Wager  as  to  passing  examination  for,  ii.  311. 

ATTORNMENT. 

Principal  on  which,  was  required,  105. 
Had  relation  back  to  grant,  105. 
Unnecessary,  105,  975. 

AUCTIONEER.     See  GUARANTEE  ;  PRINCIPAL  AND  AGENT. 

Goods  for  sale  on  premises  of,  when  not  distrainable,  788,  789. 

Signature  by,  effect  of,  524. 

Effect  of  negligence  on  right  of,  to  recover  for  work  done,  ii.  18. 

Signature  of,  as  agent,  sufficient  within  Statute  of  Frauds,  ii.  280,  422. 

Must,  however,  be  made  at  time  of  sale,  ii.  280. 

Right  of  to  sue  in  his  own  name  for  goods  sold,  ii.  422. 

Effect  of  suing  in  auctioneer's  name,  ii.  422. 

Effect  of  payment  to  employer,  ii.  422. 
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Whether  he  can  bring  trespass  m  respect  of  fixtures  placed  in  his  possession, 
ii.  423. 

Cannot  escape  from  responsibility  for  contracts  for  undisclosed  principal  by  show- 
ing he  was  known  to  be  acting  in  representative  capacity,  ii.  427. 

AUTHORITY.     See  PER  PROC  ;  RATIFICATION. 

Given  by  law,  abuse  of,  creates  trespass  ab  initio,  257,  263  et  seq. 

Exceptions,  263,  265-267. 

Abuse  of,  given  by  party,  does  not,  267. 

Replication  of  abuse  of  authority,  267. 

Nonfeasance  not  such  an  abuse  of,  264,  267. 

Promise  by  agent  of,  when  implied,  299.     See  PRINCIPAL  AND  AGENT. 

AVERMENTS.     See  VERDICT. 

What  sufficient  to  support  verdict,  1451. 

AVOWRY. 

For  seizing  cattle  damage  feasant,  ii.  140. 

AWARD. 

Before  performance  when  a  bar  to  action,  634. 

AWAY-GOING  CROP. 

Right  to  though  not  mentioned  in  lease,  927,  936,  960. 

BAGGAGE.     See  LUGGAGE. 

BAILEE.     See  BAILMENT  ;   PRINCIPAL  AND  AG«NT. 
Not  liable  for  loss  by  act  of  God,  371,  422. 
When  liable  in  trover,  387,  410,  455.     See  TROVER. 
When  in  case,  456. 

Can  set  up  jus  tertii  as  a  defence,  699. 
May  maintain  trover  or  replevin,  700. 
Distinction  between  paid  and  unpaid,  456. 
Paid. 

Skill  and  diligence  required,  384,  409,  410,  456. 
Case  or  assumpsit  will  lie  against,  457. 
Limitation  of  liability  by  special  agreement,  457. 
Unpaid. 

Chargeable  for  gross  negligence  only,  382,  409,  410,  458. 

Secus,  where  he  undertakes  to  carry  safely,  370. 

Case  the  only  remedy  it-rainst.  458. 

Criminal  liability  of,  for  conversion,  411. 

Review  of  American  cases,  461-464. 

When  he  may  set  up  jus  tertii,  ii.  804. 

BAILIFF. 

When  may  break  into  house,  238. 

Forcibly  ejected,  may  break  house  to  re-enter,  when,  244. 

BAILMENTS.     See  BAII.KK. 

Our  law  of,  taken  from  the  Civil,  410. 
To  carry  gratis,  liability  of  bailee,  370,  380. 
Division  of,  by  Lord  Holt,  373,  385. 
By  Sir  W.  Jones,  385. 
Lord  Holt's  the  more  correct,  386. 
Kinds  of — 
1.   Deposits,  374-376, 
Definition,  373. 

No  reward  for,  to  bailee,  373. 
Liability  of  bailee,  373. 
For  gross  negligence,  374,  386. 
Though  kept  same  as  his  own,  386. 
When  undertakes  to  keep  safely,  370. 
For  what  accidents  liable,  371. 
For  what  not,  371,  422-430. 
Liable  if  goods  stolen,  371. 
Not  liable  if  goods  stolen,  370. 
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Unless  through  his  gross  negligence,  370. 
Unless  undertakes  to  keep  safely,  371. 

2.  Loans. 

Definition,  376,  378,  387. 

Borrower  liable  for  slight  negligence,  376,  378,  387. 

Duty  to  take  strictest  care,  376,  378,  387. 

Not  liable  for  vis  major,  377. 

When,  where  goods  stolen,  377. 

Implied  promise  by  borrower,  387. 

Of  horse  to  ride,  servants  may  not,  387. 

Duty  of  lender,  410. 

3.  Locatio  rei. 

Definition,  377,  387. 

Duty  to  return  things  hired,  377.    , 

Ordit  %ry  diligence  required  of  hirer,  387. 

What  such,  387. 

According  to  Lord  Holt,  utmost  diligence  required,  387. 

Explained  by  Sir  William  Jones,  387. 

Not  liable  if  goods  stolen  by  others,  377. 

Trover  against  a  purchaser  from  hirer,  387. 

Duty  of  letter,  410. 

4.  Pawn\Vadium),  377-379,  387-391.     See  Cow ;  HORSE;  JEWELS. 

Ordinary  diligence  required  of  bailee,  378,  388. 

Lost  without  fault,  debt  remains,  378,  388. 

Special  property  of  pawnee,  378. 

When  pawnee  may  use  the  pawn,  378. 

Liability  after  tender  of  debt,  378,  390. 

His  right  to  sell,  388. 

To  sue,  retaining  pawn,  388. 

Pawnor's  right  to  surplus  on  sale,  388. 

Chargeability  with  deficiency  on  sale,  388. 

Difference  between  it  and  a  lien,  388,  390,  391. 

And  a  mortgage,  390,  391. 

Special  property  only,  conveyed  by  pawn,  388. 

The  general  property  assignable  by  pawnor,  388. 

Case  of  Clark  v.  Gilbert  explained,  388,  389. 

Case  of  pledge  of  lease,  query  right  to  sell,  388,  389. 

Duty  to  return  pawn,  389. 

Liability  for,  on  detention  after  tender  or  payment,  389-390. 

Pawnee  may  set  up  jus  tertii,  390. 

Effect  of  parting  with  possession,  390. 

Damages  for  conversion  of,  390. 

Pawnbrokers,  duties  of,  by  statute,  391. 

When  and  how  may  sell  pledges,  391. 

Justices'  powers  over  pawnee,  when,  391. 

5.  Locatio  Operis  Faciendi,  or  hire  of  labor  about  goods,  379,  391,  409. 

Definition  of,  379-391. 

Division,  379. 

Where  bailees'  employment  public,  liable  for  any  loss,  379. 

Except  by  act  of  God  or  Queen's  enemies,  379. 

Instances  of  such  liability,  379. 

Reason  for  such  liability,  379. 

Where  bailees'  private  persons,  only  bound  to  do  best,  379. 

Who  such  bailees,  379. 

A  factor  is  such,  379. 

Ordinary  diligence  required  of  bailee,  391. 

Extra  exertions  to  be  made  by,  when  danger  arises,  392. 

Onus  on,  to  show  that  loss  not  by  his  default,  392. 

Carrier  are  bailees  of  this  kind,  392.     See.  CARRIER. 

Innkeepers  also,  392.     See  INNKEEPEB. 

6.  Mandatum. 

Definition,  379,  409. 

Bailee  liable  only  for  gross  negligence,  409,  410. 

Liability  same  as  of  depositee,  409. 
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Reason  for  such  liability,  380,  409. 
Must  use  skill  possessed  or  professed,  410. 
Acceptance  of,  410. 
Higher  division  of  bailments,  410. 
Bailee,  when  liable  in  conversion,  410. 
Measure  of  damages,  390. 
Criminal  liability  of  bailee,  411. 
Review  of  American  cases,  461-464. 

BAILOR.     See  BAILEE. 

When  replevin  will  not  lie  for,  410. 
"BALE," 

Meaning  of,  941. 
BALLOT  ACT, 

Duty  of  presiding  officer  under,  ministerial,  510. 

BANK, 

Bound  to  know  customer's  signature,  ii.  453. 

BANK  NOTE, 

Trover  lies  for  a,  709,  838,  et  seq. 

Stolen,  when  owner  not  entitled  to  recover,  709,  838. 

Not  from  bona  fide  holder  for  value,  without  notice,  709,  838. 

Why,  709,  838. 

Passes  like  cash,  by  course  of  trade,  709,  838. 

By  delivery,  838,  709. 

Right  to  the  paper  as  well  as  the  money  passes,  709. 

Is  not  a  security,  842. 

Passes  as  cash  under  a  will,  842. 

Under  a  bankruptcy,  843. 

Action  against  finder  of,  843. 

Is  a  negotiable  instrument,  838.     See  NEGOTABLE  INSTRUMENT. 

Course  of  trade  as  to  transfer  of,  set  forth,  838. 

Quaere,  whether  payment,  859. 

As  against  the  bank,  yes,  860. 

Who  a  bona  fide  holder,  860. 

Burden  of  proof  of  bona  fides,  860. 

Doctrine  of  Gill  v.  Cubbilt,  commented  on,  862. 

BANKRUPT.     See  BANKRUPTCY  ;  FRAUDULENT  REPRESENTATIONS. 

Action  for  improperly  causing  to  be  made,  496. 

Liability  on  lease,  1255,  1267.     See  COVENANTS  ;  TERM  OF  YEARS. 

Promise  by,  to  pay  debts  from  which  discharged,  273,  1455,  et  seq. 

When  foreigner  can  be  made  in  England,  1053. 

Discharge  of  must  be  pleaded,  1274. 

A  demand  not  provable  as  a  present  debt,  survives  after  discharge,  1266,  1269. 

Any  demand  provable  at  time  of  bran kruptcy,  can  be  afterward  enforced  personally 
against,  1269. 

Contingent  liabilities  against,  1269,  1270,  1273,  1276. 

Right  of  surety,  where  co-surety  a,  1272. 

Duty  to  maintain  bastard  child,  1273. 

Fraudulently  affirming  solvency  of  one  known  to  be  a,  ii    100. 

When  assignee  of,  is  plaintiff'  or  defendant  right  of  set-off  extends  to  demands  that 
could  be  proved  by  or  against  estate,  ii.  346. 

BANKRUPTCY.  See  ACT  OF  BANKRUPTCY  ;  FIXTURES  ;  MUTUAL  CREDIT  ;  REPUTED 
OWNERSHIP. 

Liability  of  non-traders  to  law  of,  24. 

Relation  of  assignees  to  act  of,  810,  825  et  seq.     See  RELATION. 

Protected  transactions  clauses,  825-828. 

What  dealings  with  bankrupt  without  notice  of  act  of,  valid,  825-828. 

Executions,  contracts,  payments,  protected,  when,  825-828.     See  ExECtrriOK 

Execution  of  not  less  than  50/.  an  act  of,  when,  827. 

Trespass  by  assignees  against  sheriff.  832.     See  SHERIFF. 

Trover  by  assignee  against  sheriff,  810,  832. 

When  no  breach  of  condition  against  assignment,  106. 

Whether  assignment  by  assignees  a  breach,  106. 
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Effect  of,  on  least;  to  bankrupt,  106,  1255  et  seq. 

Bankrupt  was  not  discharged  from  covenants  in,  1255  et  seq. 

When  is  now,  1261  et  seq. 

Term  did  not  vest  in  assignees  without  acceptance,  1261  et  seq.,  1267. 

Semble  vest  now,  1262. 

Trustees  right  of  disclaimer,  1262  et  seq. 

Bankrupt  assignee  of  term,  1263. 

Quaere  how  far  bankrupt  lessee  protected,  1264. 

Rights  ot  lessor  on  disclaimer  by  trustee,  1263. 

Liability  of  original  lessee  when  his  assignee  is  bankrupt,  1264,  1266. 

Liability  of  trustee  in,  1264,  1266. 

Apportionment  of  rent,  1265. 

On  adoption  might  assign  over,  1266. 

Assignment,  etc.,  by  debtor  what  void  on,  19—23. 

Order  and  disposition  not  affected  by  Bill  of  Sale  Act,  14 
Debt  barred  by,  1455-1463. 

Promise  to  pay  to  one  receiving  no  dividend,  good,  1455. 

Put  on  ground  of  moral  consideration,  1459. 

Lord  Tenterden's  act,  1460. 

Sufficiency  of  writing,  1460. 

To  wrhom  new  promise  must  he  made,  1013. 

Whether  action  should  be  brought  on  new  promise  or  old  debt,  1463. 

Right  of  set-off,  ii.  124-139,  330,  336-344. 

Affirmance  by  assignees  of  contracts,  ii.  124,  130-139. 

Instances  of  facts  held  not  to  amount  to  affirmance,  ii.  133. 

Waiver  by  assignees  and  trustees  in,  of  torts,  ii.  124,  130-133. 

Demand  and  refusal  necessary  where  action  brought  for  conversion,  ii.  134. 

Seats,  where  action  brought  for  proceeds,  ii.  134. 

Rights  of  assignees  and  trustees  in  with  reference  to  fixtures,  ii.  218,  247,  267. 

Effect  of  reputed  ownership  clauses,  ii.  247,  267-269. 

Fixtures  not  within,  ii.  247,  267-269. 

Effect  of  usages  of  trade,  ii.  247,  267. 

Effect  of  mortgage,  ii.  217,  267,  268. 

What  chattels  are  within  reputed  ownership  clauses,  ii.  247,  267-279. 

Mutual  credits  in,  ii.  124-139,  330,  336-344. 

Mere  deposit  of  property  not  sufficient,  ii.  330,  336. 

Must  naturally  terminate  in  mutual  debts,  ii.  338. 

Debts  provable  may  be  set  off  if  no  notice  of  act  of  bankruptcy  available  for 
adjudications  ii.  337. 

Distinction  between,  and  mutual  debts,  ii.  337. 

Effect  of  accommodation  acceptance,  ii.  338-340. 

Demands  must  be  in  same  rigbt,  ii.  341. 

Credit  must  exist  at  time  of  bankruptcy,  ii.  342. 

Effect  of  demands  being  for  unliquidated  damages,  ii.  342. 

Claims  for  losses  under  policy  of  insurance,  ii.  342. 

As  between  what  parties  right  of  set-off  for  mutual  credit  exists,  ii.  341. 

When  payments  by  bankrupt  under  compulsion  of  law  are  valid,  ii.  451. 

How  far  trustee  estopped  by  permitting  bankrupt  to  carry  on  business,  ii.  811. 

Does  not  excuse  failure  of  demand  or  notice  to  drawer    and    endorser  of   bill, 
ii.  65. 

Right  to  set  off  debt  due  by  bankrupt  against  his  assignees  results  from  equit- 
able principles,  ii.  348. 

Section  20  of  act  of  1867  prohibited  set  off  of  debts  purchased  after  filing  peti- 
tion in  bankruptcy,  ii.  353. 

Effect  of,  of  creditor  on  right  of  set-off,  ii.  355. 

BARGAIN. 

Property  in  goods,  when  passes  by,  276. 

BARGE. 

Liability  of  owners  as  common  carrier,  392. 
Sent  to  another  place  when  distrainable,  789. 

BARN. 

May  be  broken  open  to  levy  execution,  244. 
Not  to  make  distress,  244. 
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BARRISTER. 

Statements  by,  when  privileged,  497. 

Services  of  not  to  be  a  consideration  for  promise  to  remunerate,  275. 

Promise  to  pay  not  implied,  275. 

BASTARD.  ^ 

Mother  of,  bound  to  maintain.  274. 
Not  so,  her  representatives,  274. 
Agreement  for  future  support  of,  good,  274. 
Maintenance  of,  by  bankrupt,  1273. 

BEASTS  OF  THE  PLOUGH. 

Privilege  of,  against  distress,  785,  792. 

BET.     See  WAGER. 

Money  lent  to  pay,  when  recoverable,  ii.  544. 

BETTING  HOUSES. 

Statute  for  suppression  of,  ii.  312. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.  See  DEM  AND  ;  EXECUTOR; 
INLAND  BILL  ;  INSOLVENCY  ;  JOINT  INDORSEES  ;  MAKER  ;  NEGOTIABLE  INSTRU- 
MENT ;  NOTICE  ;  PROMISSORY  NOTES  ;  PROTEST  ;  SURETY  ;  WAIVER. 

Non  assumpsit,  not  pleadable  in  action  on,  1303. 

How  to  plead  alteration  of,  1304-1309. 

Oral  waiver  of  claim  on  overdue,  641. 

When  conditional  and  when  absolute  payment.    See  ACCORD  AND  SATISFACTION 

Consideration  for,  as  between  drawer  and  indorser,  when  not  gone  into,  1166. 

Parol  acceptance  of,  insufficient,  840. 

Special  acceptance  of,  how  to  be  made,  1305. 

When  negotiable,  846,  847. 

If  payable  to  bearer,  847. 

Or  to  order  and  indorsed  in  blank,  847. 

Not  while  specially  indorsed,  847. 

French,  not,  if  indorsed  in  blank,  1054. 

Pass  by  delivery  to  bona  fide  taker  for  value,  838-845,  859,  860. 

Though  transfer  be  without  title,  860. 

Though  stolen,  860. 

Not  where  taken  mala  fide  or  without  value,  860. 

Test  of  mala  fides,  854  et  set]. 

Gill  v.  Cubitt,  overruled,  856,  860. 

Gross  negligence,  effect  of  proof  of,  860. 

Mala  fides,  plea  of,  must  allege  notice  of  fraud,  860. 

What  constructive  notice,  857. 

Bill  may  be  negotiable  before  actual  issue,  when,  858. 

May  be  where  incompletely  destroyed,  858. 

Indorsement,  &c.,  of  payment  on,  does  not  save  Stat.  of  Lim.,  985. 

Indorsement  for  purpose  of  suing  in  another's  name,  859. 

When  "  issued,"   1306-7. 

Alteration  in,  effect  of,  to  avoid,  1277  et  seq.     See  ALTERATION. 

How  to  be  pleaded,  1277. 

Drawn  abroad,  when  foreign  law  prevails,  1055. 

When  lex  loci  solutionis  prevails,  1055. 

When  lex  loci  contractus,  1055. 

What  notice  of  dishonor  in  case  of  foreign,  1055. 

Blank  note  indorsement  of,  a  letter  of  credit  for  an  indefinite  sum,  1183. 

Liability  for  signing  per  proc.,  without  authority,  297. 

In  action,  notice  to  indorser  must  be  alleged,  1445,  1453. 

When  notice  of  dishonor  excused,  ii.  54,  59—74. 

When  no  effects  in  drawee's  hands,  ii.  59,  60. 

When  goods  have  been  supplied  on  a  credit  which  has  not  expired,  ii.  53,  60. 

When  effects  are  on  their  way  to  drawee,  ii.  60. 

When  bill  an  accommodation  bill,  ii.  60. 

When  drawer  expects  a  third  person  will  provide  for  bill,  ii.  60. 

When  drawee  has  some  effects,  but  not  enough  to  meet  bill,  ii.  60. 

When  drawer  has  reasonable  expectation  that  bill  will  be  paid,  ii.  60. 

How  far  dictum  supportable  that  party  who  cannot  be  prejudiced  by  want  of  notice 
not  entitled  to  it,  ii.  61. 
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Mode  of  pleading  excuses  for  notice  of  dishonor,  ii.  61. 

Difference  between  excuse  for  as  against  drawer  and  indorser,  ii.  61. 

Mode  of  construing  notice  of  dishonor,  ii.  61,  62. 

What  is  reasonable  diligence,  ii.  62. 

Effect  of  drawer's  bankruptcy,  ii.  62. 

Waiver  of  notice  by  subsequent  promise  to  pay,  ii.  62. 

Effect  of  foreign  law  on  right  to  notice,  ii.  62. 

Notice  to  a  drawer  in  England,  when  acceptor  resides  abroad,  ii.  62. 

How  far  right  of  indorser  affected  by  the  subsequent  foreign  indorsement,  ii.  62,  63. 

Contract  of  drawer  and  indorser  conditional,  ii.  63. 

Exception  to  rule  requiring  notice  where  bill  has  been  drawn  without  funds  in 
drawee's  hands,  ii.  63. 

Demand  or  notice  not  necessary  where  drawing  and  delivering  bill  fraudulent,  ii.  64. 

Exceptions  to  rule  requiring  demand  and  notice,  ii.  64,  65. 

Demand  and  no  notice  necessary  where  funds  are  intercepted  or  withdrawn  after 
bill  is  issued,  and  bill  left  unprotected,  ii.  64. 

Where  bill  drawn  for  accommodation  of  drawer,  duty  to  take  up  without  notice, 
ii.  65. 

Where  by  agreement  the  drawer  or  indorser  is  bound  to  take  it  up,  no  notice  neces- 
sary, ii.  65. 

Party  to,  guilty  of  fraud,  not  entitled  to  notice,  ii.  65. 

Bankruptcy  or  insolvency  of  drawee  does  not  excuse  demand  and  notice,  ii.  65. 

Actual  knowledge  will  not  excuse  legal  notice,  ii.  65. 

Holder  neglecting  to  give  notice  cannot  show  that  no  injury  has  been  sustained, 
ii.  65. 

Indorser  not  entitled  to  notice  when  drawer  assigns  to,  or  indemnifies  him,  ii.  65. 

Drawer  for  accommodation  of  acceptor  entitled  to  notice,  ii.  67. 

Notice  of  dishonor  to  drawer  of,  not  generally  necessary  when  drawn  by  one  mem- 
ber of  firm  on  partnership,  ii.  67. 

Notice  to  one  of  several  joint  indorsers  or  drawers,  notice  to  all,  ii.  67. 

General  rule  as  to  notice  to  drawer  and  indorser,  ii.  67. 

If  indorser   with  full  knowledge  that  he  is  discharged,  promises  to  pay,  it  is   a 
waiver  of  notice,  ii.  68. 

Notice  must  be  given  to  all  parties,  drawers  and  indorsers,  to  whom  holder  desires 
to  look  for  payment,  ii.  69. 

Presumption  that  drawer  has  funds  in  drawee's  hands,  ii.  69. 

When  lack  of  funds  is  shown  onus  upon  drawers  to  show  they  had  reasonable 
ground  to  expect  bill  to  be  honored,  ii.  69. 

Not  requisite  that  funds  should  be  in  place  where  bill  is  payable,  ii.  69. 

Not  requisite  that  funds  should  be  in  drawee's  hands  when  bill  matures,  ii.  69. 

If  drawer  have  funds  in  drawees'  hands  he  has  right  to  expect  bill  to  be  honored, 
though  he  knew  when  he  drew  bill  that  drawees  were  insolvent,  ii.  69. 

Declarations  of  drawee  no  evidence  that  drawer  has  no  right  to  draw,  ii.  69. 

Doctrine  of  want  of  funds  only  applies  to,  ii.  69. 

Accommodation  indorser  entitled  to  notice,  ii.  69. 

Even  though  drawer  insolvent,  ii.  69. 

Drawer  of  bill  accepted  for  his  acco-nmodation  not  entitled  to  notice,  ii.  69. 

Fraud  by  indorser  upon  holder  or  indorsee  forfeits  his  right  to  notice,  ii.  70. 

Where  same  party  is  drawer  and  acceptor  no  notice  necessary,  ii.  70. 

Notice  not  necessary  when  drawer  member  of  firm  on  which  bill  drawn,  ii.  70. 

Guarantor  or  surety  not  entitled  to  notice,  ii.  70. 

Partner  may  waive  notice,  ii.  70. 

Whether  notice  of  dishonor  to  one  executor  notice  to  all,  ii.  70. 

Insolvency  of  drawer  no  excuse  for  want  of  notice,  ii.  71. 

Duty  of  giving  notice  not  absolute,  ii.  71. 

Holder  must  use  due  diligence,  ii.  71. 

Declaration  averring  demand   and  notice,  sustained  by  proof  of  waiver  of»  notice, 
ii.  71. 

If  indorser  with  full  knowledge  that  he  is  discharged  promises  to  pay  it  is  waiver 
of  notice,  ii.  68,  71. 

Bill  of  exchange  may  contain  agreement  to  waive  notice,  ii.  72. 

Right  of  set-off  on,  in  cases  of  bankruptcy,  ii.  338-341. 

Formerly  within  reputed  ownership  clauses  of  bankrupt  acts,  ii.  263. 

Whether  accommodation  bills  constitute  "mutual  credits,"  ii.  338-340. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
Effect  of  taking  bills,  ii.  338. 

Effect  of  obtaining  a  dishonored  acceptance  of  bankrupt,  ii.  341. 
Note  given  to  bankrupt's  wife  dum  so/a,  ii.  341. 
Agreements  to  indorse  and  accept  bills,  ii.  340. 
Presumption  arising  from  date  of,  ii.  378. 
Effect  of  unauthorized  signature  of,  as  agent,  ii.  410,  413. 
Whether  person  affecting  to  be  agent  is  personally  liable  on  bill,  ii.  410,  413. 
Rule  in  American  courts,  ii.  410. 

Person  putting  his  name  to,  is  personally  liable  unless  he  states  that  he  signs  only 
as  agent,  ii.  410,  413. 

Liability  of  husband  on,  accepted  by  wife  in  her  own  name,  by  his  authority,  i..  418. 
No  recovery  upon  bill  made  by  agent  against  one  not  a  party  to  transaction,  ii.  431. 
Estoppel  between  parties  to,  ii.  795-804. 

BO.L  OF  LADING.     SEE  STOPPAGE  IN  TRANSITU. 
Negotiability  of,  1217,  1218,  1226,  1254. 
Nature  of,  846,  1173,  1218,  1225. 
Informal,  what  is,  1231. 

Is  not  conclusive  between  original  parties,  1227. 
But  may  be  as  to  third  persons,  1-227. 

Indorsed  to  particular  person,  name  as  if  in  blank,  1159,  1168. 
Without  "assigns,"  not  negotiable,  848-849. 
When  party  receiving  goods  under,  liable  for  freight,  848-849. 
Assign  of,  to  whom  property  shall  pass,  may  sue  or  be  sued  on,  1208. 
Could  not  formerly,  1170,  1208. 
Original  consignor  may  be  sued  on,  1208. 

Delivery  of,  to  third  person  a  delivery  of  the  goods,  1166,  1215. 
Holder  of,  when  not  liable  to  stoppage  in  trmtsitu,  1159,  1197. 
Liable  to,  if  not  bona  fide  holder,  1206,  1207. 
Or  acts  mala  fide,  1207. 

Negotiability  of,  may  be  made  conditional,  1207. 

Transfer  of,  precludes  making  payment  a  condition  of  delivery  of  goods,  1215 
Custom  of  merchants  as  to  transfer  of,  set  forth,  1 182. 
Transfer  of,  may  be  conditional,  1207. 

A  factor  could  not  bind  principal  by  pledge  of,  1209,  1224,  1231. 
Powers  of,  extended  by  6  Geo.  4,  c.  94,  1209,  1223. 
Further  extension  by  5  &  6  Viet.  G.  39,  1209. 
Person  intrusted  with  under,  1210,  1214. 
Pledged,  stoppage  in  trunsitn  subject  to  pledge.  1207. 
For  delivery  to  vendor  (not  "  or  assigns  ")  not  negotiable,  848. 
Is  the  evidence  of  a  contract  of  bailment,  1173. 
Effect  of  when  procured  by  fraud  or  theft,  1230,  1233-4. 
Distinguished  from  bill  of  exchange,  1174,  1234. 
Delivery  of  one  of  several,  discharges  master,  1179. 
Who  may  sign,  1232. 

When  given  to  one  not  owner  of  goods,  1232. 
Effect  of  when  between  principal  and  agent,  1234-5. 
Effect  of  when  goods  not  shipped,  1209. 
Negotiability  after  landing  of  cargo,  1209. 
Consignee's  right  to  sue  on,  1208. 
Consignee's  rights,  &c.  pass  by  indorsement,  1208. 
Terms  of,  restricting  liability  of  carrier,  404. 
Indorsee  cannot  sue  in  contract,  1226. 

BILL  OF  SALE. 

Fraudulent,  1.     See  FRAUDULENT  CONVEYANCE. 

Bill  of  Sale's  Acts  1854,  1878,  registration  of  required,  11-17. 
Summary  of  and  cases  on,  11-17. 
'Reputed  ownership,  its  effect  as  to,  14. 
What  instruments  it  extends  to,  12. 

BLANK. 

When  it  may  be  supplied  in  a  deed,  532. 

BOARDER. 

Goods  of,  whether  distrainable,  796. 
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BOARDING  HOUSE. 

When  not  an  inn,  256. 

BONA  FIDES.     See  BILL  OP  EXCHANGE  ;    FRAUDULENT  CONVEYANCE. 

Meaning  of  in  Bankruptcy  Statutes,  829.  See  words  "  Burden  of  Proving," 
860. 

BOND.     See  ILLEGALITY  ;   RESTRAINT  OF  TRADE. 

Good  on  face,  illegality  of  pleadable,  715  et  seq. 

When  void  for  illegality,  715,  736-7.     See  ILLEGALITY. 

When  negotiable,  845. 

Against  alienation  when  void,  774. 

Statute  of  Limitations  pleadable  to  Scotch,  1056. 

Void  for  restraint  of  trade  when,  756. 

Voluntary  assignment  of,  whether  void  against  creditors,  26. 

For  indemnity  against  note  given  to  compound  felon j  void,  715. 

For  unlawful  condition  void,  761. 

Not  so  a  conveyance,  760. 

For  certain  sum,  when  payment  of  less  a  satisfaction  of,  634-5. 

A  satisfaction  of,  634-5. 

To  create  perpetuity,  absolutely  void,  774. 

Fraud  vitiates,  only  at  execution  of  instrument,  738. 

Ex.  gr.  reading  it  falsely,  748. 

Failure  of  consideration  a  good  defence  to,  749. 

Want  of,  not,  because  seal  imports  one,  749. 

Venue  in  actions  on,  1076. 

Formerly  within  reputed  ownership  clauses  of  bankrupt  acts,  ii.  269. 

Where  is  joint  and  several  obligee  must  treat  it  as  one  or  the  other,  ii.  137. 

Guarantee  of,  ii.  290. 

When  endorsement  on  made  by  obligee  admissible  in  evidence  in  favor  of  party 
making  it,  ii.  381. 

Endorsement  dated  within  twenty  years  after  date  of,  and  proved  to  have  been 
made  when  dated,  admissible  to  repel  presumption  of  payment,  ii.  381. 

BOOK.     See  ENTRY;  EVIDENCE. 

Entries  against  interest  in  private,  ii.  361,  369-373. 

Entries  in  steward's,  when  admissible  in  evidence,  ii.  375,  376. 

BOUGHT  AND  SOLD  NOTES. 

Effect  of  alteration  of,  1307. 

Effect  of  parties  to  contract  being  named  in,  ii.  418. 

Effect  of  custom  on,  when  principals  undisclosed,  ii.  419. 

BOUNDARIES.     See  REAL  ESTATE  ;  FRAUDULENT  REPRESENTATIONS. 
Fraudulent  representation  as  to,  ii.  99-101. 
Conveyance  of  land  bounded  by  highway,  ii.  172,  173,  et  seq. 

BRACTON. 

Cited  by  Lord  Holt,  375,  et  seq. 

BREWER'S  CASKS. 

Left  on  publican's  premises,  distrainable,  789. 

BRIDGES.     See  HIGHWAYS. 
BRIDLE  WAYS.     See  HIGHWAYS. 

BROKER. 

Opinion  of  policy  broker,  when  evidence,  863. 

Usage  among,  evidence  of,  939. 

Insurance,  agent  of  insured,  901. 

Entry  in  book  of,  when  binding  under  Statute  of  Frauds,  ii.  281. 

Effect  of  custom  of  trade  that  broker  liable  as  principal,  on  a  form  of  contract  not 
disclosing  principal,  ii.  419. 

Cannot  sue  as  interested  in  contract  like  auctioneer,  ii.  423. 

Cannot  escape  from  contracts  for  undisclosed  principal  by  showing  he  was  known 
to  be  acting  in  representative  capacity,  ii.  427. 

BUILDINGS.     See  FIXTURES,  ii.  233. 
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BUILDING  SOCIETY. 

When  mortgagee  to,  not  tenant  of,  912. 

BURDEN  OF  PROOF.     See  ONUS  PROBANDI. 

BURIAL  GROUND. 

Land  may  be  dedicated  for,  ii.  165. 

BUSINESS.     See  EVIDENCE. 

Effect  of  entries  in  usual  course  of,  ii.  361,  370. 

BUTCHER. 

Carcass  of  beast  on  his  premises,  when  not  distrainable,  789. 
His  meat  not  distrainable,  790. 

BY-LAW. 

Against  Sunday  trading,  case  of  a  void,  774. 
When  actual  notice  of  required  to  bind,  396. 

BY-LAWS. 

Rules  of  construction  applicable  to,  ii.  529. 

CANAL.     See  CARRIER;  HIGHWAYS. 

CAPTAIN. 

Of  ship,  liability  for  loss  of  goods,  379. 

CARRIAGE  WAYS,     ike  HIGHWAYS. 

CARRIER.     See  RAILWAY  COMPANY. 

Liability  of  one  carrying  gratis,  and  not  a  common,  369-382,  454. 
Distinction  when  undertakes  to  carry  safely,  382. 
When  insures  safety,  382. 
Common,  definition  of,  392,  417,  421. 
To  place  out  of  realm,  may  be  a,  392,  417,  421,  422. 
Though  termini  be  not  fixed,  422,  465. 
Of  passengers  only,  not  a,  444,  465. 
Carman  when  not  a,  444.     But  see  421. 
Cab  owner  not  as  to  passengers'  luggage,  393. 
Ferryman  is,  421. 
Towlboat,  quaere,  421,  451,  465. 
Sleeping  car  company  not,  471. 
Railway  company  when  a,  392-394. 
Of  what  goods,  392-394,  440,  454,  465. 
Passengers'  luggage,  393,  394,  419. 
Personal  luggage  what,  394,  419,  466. 

Liability  for  servant's  luggage  whose  fare  paid  by  master,  394,  419,  466. 
Not  liable  to  master  for  loss  of  service  through  injury  to  servant,  394, 
419,  466. 

Extraordinary  liabilities  of,  394. 
Must  charge  only  reasonable  hire,  394,  465. 
Railway  companies  bound  by  "  Equality  Clauses,"  394,  465. 
Injunction  against,  for  preference  to  customer,  294,  465. 
Duty  to  ask  questions,  395,  466. 

No  general  right  to  refuse  for  want  of  information,  395,  466. 
Bound  to  take  utmost  care,  395,  466. 

Not  bound  to  provide  for  extraordinary  contingencies,  465. 
Liable  for  loss  or  damage  by  any  means,  379,  395,  422. 
Except  act  of  God  and  public,  enemies,  395,  422. 
Or  natural  deterioration  or  inherent  vice,  395,  422. 
Exceptions  to  liability. 

When  contents  of  valuable  package  not  disclosed,  434. 

Notice  of  limitations  of  liability,  435-439,  468. 

Fire,  435. 

Special  agreements  limiting  liability,  439. 

Why  not  "valid,  442. 

Utmost  effect  of  such  special  agreements,  442. 

Modern  tendency  to  allow,  468. 

Assent  must  be  given,  468. 

Acceptance  of,  receipt  not,  468. 
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CARRIER. 

Cannot  stipulate  against  his  own  negligence,  469. 

History  and  effect  of  "  carriers'  notice,"  396. 

Employer  without  knowledge  of,  not  bound  by,  396. 

Effect  of  concealment  as  to  goods  by  employer,  396. 

No  protection  where  gross  negligence,  396. 

Protected  where  loss  caused  by  felony,  without  gross  negligence,  398. 

Butt  v.  Great  Western  Railway  Co.,  explained,  398. 

Liability  of,  limited  by  Land  Carrier's  Act,  396. 

In  respect  of  what  articles,  396. 

How  far,  397. 

Employer  to  declare  value,  397. 

To  pay,  &c.,  extra  charges,  397. 

Special  contracts  not  within  that  act,  397. 

May  be  inferred,  when,  397,  398. 

Protected  by  act  unless  contract  excludes  it,  397,  398. 

Decisions  on  that  act,  396,  399. 

Felony  of  servants,  act  not  to  protect  against,  398. 

Who  ''a  servant,"  398. 

Evidence  of  felony,  398. 

The  act  a  protection  though  gross  negligence  of  servants,  399. 

Unless  a  misfeasance,  399. 

Circumstances  which  led  to  Rail,  and  Can.  Traffic  Act,  399. 

Effect  of  that  act,  399.  400. 

Section  7,  399. 

As  to  what  animals,  of  what  value,  399,  400. 

If  value  not  declared,  399,  400. 

Extra  not  paid,  399,  400. 

Special  contracts  by,  void,  when,  399,  400. 

Conditions,  to  protect,  when  binding,  399,  400. 

Special  contract,  not  reasonable  and  signed,  void,  401,  402. 

Condition,  not  reasonable  and  signed,  void,  401,  402. 

What  contracts  and  conditions  reasonable,  401,  402,  403. 

What  not,  401-403. 

Signature,  when  sufficient  under  act,  395. 

Pleadings  under,  395. 
By  Water. 

Exceptions  in  shipping  documents  limiting  liability,  403,  444. 

Limitation  of  liability  by  statutes,  403,  404. 

Condition,  when  does  not  extend  to  gross  negligence,  404. 

Shifts  onus  of  proof,  405. 

Notice  of  arrival,  when  to  be  given  by.  408,  431,  467. 

Cannot  keep  goods  unlimited  time  after  demurrage  days,  409. 

Carriers  by  land  and  water,  405. 

Form  of  action,  455. 
Parties  to  Action. 

Who  to  sue,  406,  467. 

No  analogy  between  consignee  of  goods  and  sender  of  telegram,  406,  467. 
Evidence. 

Of  loss,  406,  467,  444. 

Of  lapse  of  reasonable  time,  407. 
Pleadings. 

Declaration,  406. 

Declaration  "  as  common  carriers,"  406. 

Plea,  406. 

Replication,  406. 

New  assignment,  406. 

Duty  to  receive  goods,  422,  465. 

Duty  to  carry  within  reasonable  time,  407. 

Commencement  of  liability,  420,  431,  466. 

Duration  of  liability,  407,  421-431,  467. 

Delivery  when  and  where  to  be  made,  431. 

Delivery  to  carry  beyond  terminus,  407,  421-431,  467. 

As  to  passengers,  407,  421-431,  467. 

Transit  ended,  duty  of,  431. 
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CARRIER. 

To  keep  for  a  reasonable  time,  431. 

Liability  as  carrier,  bow  long,  431. 

Constructive  holding  as  carrier  after,  408,  431,  432. 

Refusal  by  customer  to  receive,  his  duty  on,  408,  431,  432. 

When  liable  for  returning  too  soon,  408,  431,  432. 

Lien  for  freight,  1232. 

When  becomes  a  warehouseman  of  goods,  408,  421,  431. 

When  agent  of  consignee,  1202. 

Buyer  cannot  sue,  where  sale  void  by  State  of  Frauds,  when,  526. 
Of  passengers,  419,  444.     See  PASSENGERS. 

Not  common  carrier  in  strict  sense  of  word,  444. 

Is  bound  to  use  utmost  care  and  diligence,  451,  470. 

This  extends  to  use  of  sound  materials,  445,  451. 

Is  not  insurer,  470. 

Arms  out  of  window,  477. 

Sufficiency  of  single  track,  448,  449. 

The  risks  of  speed,  448. 

Duty  to  fence  road,  449. 
Of  Live  Stock,  440,  451. 

Not  common  carrier  in  strict  sense  of  word,  451. 

May  protect  itself  by  special  contract,  452. 

But  only  to  limited  extent,  453. 

Loss  arising  from  inherent  nature  of  animals,  452,  469. 

Slaves  formerly  came  under  this  head,  454. 
Connecting  Carriers. 

Liability  of  first  extends  how  far,  433,  467. 

First  need  not  furnish  through  cars,  465. 

When  money  extorted  by,  can  be  recovered  back,  ii.  441,  457. 

Damages  recoverable  from,  for  neglect  in  delivery  of  goods,  ii.  566-568. 

How  far  estopped  from  disputing  title  of  persons  delivering  goods  to  him,  ii    305. 

CARS.     See  FIXTURES. 

CARTER.     See  CARRIER. 

Liability  of  for  loss,  392. 

CASE. 

•  Action  on,  the  invention  of,  494. 
Beneficial  effect  of,  494. 

Distinction  between  case  and  trespass,  797  et  seq.,  803. 
Examples,  804-808. 
Importance  of,  gone,  803,  809. 

CASH. 

Property  in  passes  by  delivery,  838. 

CATALLA  OTIOSA. 

Distinction  between,  and  catalla  in  usu,  786. 

CATTLE.     See  CATTLE  PLAGUE. 

Agister  of,  his  liability,  391. 

When  not  distrainable,  792. 

Right  of  to  pass  over  highway,  ii.  140,  144,  167,  168. 

Distress  of,  damage  fea$ant>  ii.  140. 

CATTLE  PLAGUE 

Damages  recoverable  on  sale  of  cow  affected  by,  ii.  564-66. 

Whether  damages  can  be  claimed  for  loss  of  other  cattle  caused  by  spre*Jing  of 
infection,  ii.  564-566. 

CAVEAT  EMPTOR. 

Applies  to  purchase  on  faith  of  bill  of  lading,  1227. 
Generally,  304. 

CERTAINTY. 

In  pleading,  ii.  142. 
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CERTIFICATE.     See  HIGHWAY. 

Of  justice  for  diverting  highway,  ii.  151. 
When  it  may  be  given,  ii.  151. 

CERTIORARI.     See  CONVICTION. 

Lies  unless  taken  away  by  statute,  1095. 
Privilege  of  crown,  1096. 
Writ  of,  described,  1096. 
Only  mode  of  quashing  conviction,  1096. 
Not  a  writ  of  right  but  of  discretion,  1096. 
Except  where  applicant  party  aggrieved,  1096. 
But  he  may  be  precluded  by  his  conduct,  1096. 
When  not  granted  in  cases  of  defect  of  jm-isdiction,  1102. 
To  set  aside  summary  conviction  on  affidavit  of  fraud,  1103. 
Lies  unless  private  clause,  1102. 

Lies  though  private  clause,  where  no  jurisdiction,  1102. 
But  not  where  only  irregular  exercise  of  jurisdiction,  1102. 
Semble,  conviction  void  on  face  may  be  quashed  on,  1106. 
To  remove  convictions  or  orders,  1096. 
Motion  for,  within  six  months,  1096. 
After  six  days   notice  in  writing,  1096. 
Proceedings  to  obtain  the  writ,  1096. 
Proceedings  on  writ  forth,  1097. 

Convictions  and  orders  may  be  quashed  on,  when  1099. 
Though  good  on  the  face  of  them,  1099. 
On  affidavits  of  want  of  jurisdiction,  1099. 
That  not  by  a  court,  1100. 
Not  by  magistrates,  1099. 

By  interested  magistrates,  1100.  f 

Setting  out  of  jurisdiction,  1100. 
Preliminaries  to  jurisdiction  wanting,  1100. 
Ouster  of  jurisdiction,  1100-1102. 
No  evidence  of  some  essential  fact,  1101-1102. 
Misdecision  of  question  on  which  jurisdiction  turns,  1101. 
Not  for  decision  in  merits,  1097. 

But  court  will  on  certiorari  adjudicate  on  special  case  stated  ^by  consent,  though 
certiorari  taken  away,  1098. 

CHAMPERTY.     See  MAINTENANCE. 

Cases  as  to,  726. 

CHANCERY.     See  EQUITABLE  RIGHTS. 

Cause  of  enlargment  of  jurisdiction  of,  719. 

Jurisdiction  of  court  of,  transferred  to  High  Court  of  Justice,  ii.  760. 
Etfect  of  decrees  in,  as  an  estoppel,  ii.  761. 

Powers  of  court  of,  over  will  of  which  probate  has  been  granted,  ii.  762. 
Effect  of   previous  bill  in,  on  same    subject-matter,   but  with  different  equity, 
ii.  765. 

CHANDELIERS. 

Not  fixtures,  ii.  224,  226,  234. 

Chandelier  fastening  to  ceiling  does  not  make  fixtures,  ii.  229. 

CHARACTER. 

Representations  as  to,  no  action  for  unwritten,  299,  300. 

CHARITIES.     See  ADVERSE  POSSESSION. 

Within  operation  of  3  &  4  Win.  IV.  c.  27,  ii.  706. 

CHARITABLE   USES. 

Doctrine  of  as  applied  to  dedication  of  land,  ii.  165. 

CHARITY. 

Endowment  of  not  within  27  Eliz.  c.  4,  31. 

CHARTER-PARTY.     See  PRINCIPAL  AND  AGENT. 
Avoidance  by  alteration,  1308. 
Terms  of,  limiting  liability  of  ship,  403. 
Terms  of  explained  by  usage,  instances,  938. 
Effect  of  refusal  to  carry  out,  ii.  24. 
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CHARTER-PARTY. 

Effect  of  signature  of,  as  agent,  ii.  411,  412,  421. 

Of  description  in,  of  agent  as  owner,  ii.  421. 

Liability  depends  upon  intention  as  appearing  on  instrument,  ii.  418. 

Effect  of  mistake,  ii.  416. 

Effect  of  execution  of,  by  agent  for  a  foreign  principal,  ii.  425. 

Liability  for  loss  of,  as  damages,  ii.  564. 

Damages  for  breach  of,  38. 

CHATTELS.     See  MORTGAGES  ;  FRAUDULENT  CONVEYANCE  ;  SALE  ;  WARKANTT. 

Covenant  will  not  run  with,  169. 

Reversionary  interest  in,  169. 

Recaption  of,  263. 

Mortgage  of  by  parol,  389. 

Mortgage  and  sale  of,  without  delivery,  31. 

Annexation  of,  makes  part  of  fee,  ii.  220. 

CHEQUE.     See  ESTOPPEL. 

A  negotiable  instrument,  846. 

Effect  of  crossing  it,  857,  1295. 

If  bank  pays  forged  check,  cannot  recover  back,  ii.  453. 

Effect  of  negligence  in  filling  up  leading  to  fraud,  ii.  813,  814. 

CHILD. 

As  a  witness,  understanding  of  oath,  1371. 
Damage  to,  by  trespass  by,  action  for,  504. 
Negligence  of  attendance  on,  when  its  negligence,  506. 
What  action  for  seduction  of,  807. 

CHILDREN. 

Maintenance  of,  274. 

Bastard,  maintenance  of  by  bankrupt,  1273. 

Covenant  in  deed  by  separation  to  give  up  control  of,  void,  736. 

CHOSE  IN  ACTION.     See  BILL  OF  LADING  ;  NEGOTIABLE  INSTRUMENT*. 
Assignability  of,  174,  673,  852. 
See  per  Bylcs,  J.,  12  C.  B.  N.  S.  282. 
When  assignment  of  a,  fraudulent,  within  13  Eliz.  c.  5,  26. 
Trover  or  n-plovin  for,  no,  709. 
But  yes  for  the  paper  evidencing  it,  709. 
But  plaintiff  must  have  an  interest  in  the  contract,  710. 

Other   than  trade   debt  not  now  witliin    reputed  ownership  clauses  of  bankrupt 
acts,  ii.  269. 

:nable  under  Judicature  Act,  1873,  ii.  315. 

CHRISTIANITY. 

Part  of  law  of  England,  1366. 

CHURCH. 

No  damages  at  Common  Law  for  value  of,  482. 

CHURCH  BELL. 

A  fixture,  ii.  231. 

CHURCH  PURPOSES. 

Land  may  be  dedicated  for,  ii.  165. 

CHURCHWARDEN. 

Action  against,  for  rejecting  vote  for  vestryman,  510. 

CIDER  MILL. 

As  fixture,  ii.  231. 

CIVIL  LAW.     See  ESTOPPEL. 

Rules  of,  with  reference  to  effect  of  judgments,  ii.  764. 

CIVIL  RIGHTS. 

Carrier  must  respect,  455. 

CLAIM.     See  ACCORD  AND  SATISFACTION  ;  EXONERATION. 
Settlement  of  supposed,  when  a  consideration,  637. 

CLERGYMAN. 

Action  against,  for  not  performing  marriage  service,  472. 
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CLERK. 

Yearly  hiring,  month's  notice,  custom,  944. 

Not  an  agent,  but  servant,  when,   1211. 

Remedies  for,  in  case  of  wrongful  dismissal,  ii.  29-33. 

CLERK  OF  THE  PEACE. 

No  mandamus  to,  to  correct  minutes,  1098. 

CLOTHES. 

Pawnee  of,  may  not  wear,  377. 

COFFEE-HOUSE. 

Not  an  inn  within  fire  policy,  256. 

COLLATERAL.     See  CERTIORARI. 
Promise,  instance  of,  516. 

No  other  within  first  branch  of  s.  4  of  Stat.  of  Frauds,  516. 
Covenant,  when  does  not  run,  146.     See  COVENANT. 
Security,  a  pawn  is  a,  388. 
Security,  note  of  third  person  when,  652. 

COLLEGE  VISITOR. 

Effect  of  sentence  of,  ii.  766. 

COLONIAL  COURTS.     See  ESTOPPEL. 

Effect  of  judgments  of,  ii.  765,  769-781. 

COLONIAL  LEGISLATURE. 

Rights  claimed  by,  analogous  to  those  of  the  House  of  Commons,  511. 

COLONY. 

Action  here  against  governor  of,  for  injury  there,  1027,  et  seg. 
Appeal  by  colonist  to  courts  in  England,  1037.     See  GOVERNOR. 

COMITAS  GENTIUM. 

Transitory  cause  of  action  arising  abroad  triable  in  England,  1027,  1050,  1067. 

Cause  of  action  according  to  foreign  law,  1054,   1067. 

Mode  of  procedure  according  to  lex  fori,  1054,   1071. 

Limitation  of  time  of  suit  is  matter  of  procedure,  1056,  1057,   1071. 

So  law  of  arrest,  1056. 

Distinction  where  foreign  law  extinguishes  right,  1056. 

Where  only  bars  remedy,  1050. 

Statute  of  Frauds,  section  4,  goes  only  to  procedure,  1060. 

Rules  of  evidence  go  only  to  procedure,  1060. 

Instances  of  locus  reyit  actum,  1053,  1067. 

That  rule  a  canon  of  jurisprudence,  1053. 

COMMAND. 

Ratification,  when  a,  683. 
When  traversable,  683. 

COMMERCE. 

Easy  negotiation  of  property,  its  life  and  soul,  1194-1196. 

COMMON.     See  ADVERSE  POSSESSION. 

Rights  of,  not  affected  by  the  3  &  4  Wm.  4,  c.  27,  ii.  704. 
May  be  created  by  dedication,  ii.  164. 

COMMON  COUNTS.     See  MONET  PAID  ;  MONET  RECEIVED. 
When  primajacie  for  liquidated  claim,  637. 
Account  stated,  effect  of,  637. 
Money  paid,  272. 
Use  and  occupation,  where  conveyance  void,  174 

COMMON  CARRIER.     See  CARRIER. 

COMMON  ENEMY. 

Sea  invading  banks,  may  be  repelled  to  damage  of  others  as  a,  498. 

COMMON  HOYMAN.     See  CARRIER. 

Answerable  for  safety  of  goods,  in  all  events,  379. 
Except  act  of  God  or  Queen's  enemies,  379. 
VOL.  II.,  PART  II. — 30 
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COMMON  LAW. 

Is  statute  sworn  out  by  time,  717. 

COMPANIES. 

Estoppel  between,  and  shareholders,  ii.  545,  810. 

COMPANY.     See  CORPORATION,  RAILWAY  COMPANY. 
COMPENSATION.     See  RAILWAY. 

COMPETENCY.     See  WITNESS. 
Of  witnesses,  1373,  et  seq. 

COMPLAINT.     See  INFORMATION  ;  JUSTICE  or  PEACB. 

COMPOSITION. 

When  not  a  satisfaction  of  debt,  635. 
With  creditors,  when  binding,  638,  678. 
When  ceases  to  be,  639. 
Deed,  when  does  not  create  partnership,  1328. 

COMPOUNDING  FELONY.     See  ILLEGALITY. 

Illegality  of  bond  for  indemnity,  for,  715. 

COMPROMISE. 

Of  proceeding  for  crime  when  legal,  when  not,  723,  734-735. 
Of  disputed  claim,  when  a  good  consideration,  292,  677. 
Offer  to,  will  not  stop  running  of  statute  of  limitations,  997. 

COMPULSION  OF  LAW.     See  MONEY  HAD  AND  RECEIVED. 

Money  paid  under,  not  recoverable  back,  ii.  436,  437-439,  455. 

CONCEALMENT.     See  INSURANCE. 
Cicero's  definition  of,  867. 
By  lender  of  dangerous  article,  410. 

CONCESSI.     See  GRANT. 

CONCURRENT  ACTS.     See  ACTION. 
What  they  are,' ii.  8,  9,  11. 

CONDITION. 

Not  to  assign  without  licence. 

Was  determined  by  one  licence,  95. 

Why,  96. 

Though  the  licence  was  particular,  96. 

Lease  to  two,  licence  to  one  determined  the  condition,  96,  111. 

So  licence  to  alien  part,  96,  111. 

Entire,  could  not  be  apportioned  by  act  of  the  parties,  96,  111. 

Can  now,  98,  104. 

By  statute,  the  licence  operates  only  pro  hac  vice,  98,  1 04. 

Given  to  one  of  several  lessees,  only  affects  his  interest,  98,  104. 

In  respect  of  part  of  the  land,  does  not  affect  the  rest,  98,  104. 

By  statute,  a  waiver  operates  pro  hac  vice,  98,  104. 

"  Without  written  licence  "  parol  inoperative,  99. 

Unless  a  trap,  99. 

Condition  only  to  assign  in  one  way,  99. 

Not  determined  by  assignment  in  that  way,  99. 

Breach  of,  waived  by  acceptance  of  rent,  when,  99,  110,  116,  117. 

By  other  acts,  99,  100,  110. 

Breach  of,  when  lease  void  on,  when  voidable,  102. 

Coke's  rule  applies  only  to  leases  for  years,  102. 

Since  extended  to  leases  for  lives,  102. 

This  distinction  shaken,  103,  131. 

Proviso,  by  which  lease  void,  only  so  at  option  of  lessor,  102,  119. 

Landlord  bound  by  his  election,  120. 

Whether  dispenses  with  entry,  103,  119,  130. 

Stranger  cannot  treat  lease  as  void  until  landlord  hu»,  102. 

Nor  can  lessee,  120. 

Entry  for  breach  of,  what  sufficient,  104,  130. 

Bringing  ejectment,  130. 

Under  statute  of  uses,  137. 
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CONDITION. 

Acceptance  after  forfeiture  of  rent  due  before,  no  waiver,  100,  111-117. 
Sembie,  distress  for  such  rent  is  a  waiver,  101,  112-117. 
Exception,  101,  112-117. 

Receipt  of  rent  not  per  se  a  waiver,  semble,  100,  116. 
Receipt  of  rent  after  ejectment  brought,  will  not  revive  lease,  101,  120. 
Nor  will  distress,   104. 
But  may  create  a  new  tenancy,  121. 

After    action    for    rent    due    after  forfeiture,    tenant     cannot     be    treated    as 
trespasser,  100,  120. 

Effect  of  Croft  v.  Lumley,  101. 

Distinctions  between,  against  underletting,  and  assigning,  105,  108,  110,  144. 
Continuing  conditions,  109,  119,  121. 

Where    reversion    severed,    assignee    of    each    part    may   now   take   advantage 
of,  105,  108,  110,  144. 

So  may  assignee  of  part  of  reversion  in  entire  land,  105,  108,  110,  144. 

Receipt  of  rent  no  waiver  of  continuing  breach,  105,  109-122. 

Licence  to  commit  breach  of,  when  presumed,  105,  109-122. 

Against  alienation,  what  a  breach  of,  105,  106,  124. 

Assignment  by  operation  of  law  no  breach,  106. 

As  by  bankruptcy,  106. 

Unless  expressly  made  a  breach,  106. 

Or  execution,  106. 

Entry  for  breach  of,  must  have  been  by  one  in  of  same  estate,  97,  135,  140. 

When  assignee  of  reversion  may  enter,  135,  137,  140.         , 

Where  statutes  of  maintenance  not  in  force,  140. 

On  breach  of,  landlord  entitled  to  emblements,  106. 

Not  to  assign,  whether  broken  by  devise,  106. 

Whether  by  assignment  by  assignees  of  bankrupt,  106. 

Not  broken  by  underletting,  144. 

Marriage  no  breach  of,  144. 

Assignment  by  representatives  is  a  breach  of,  semble,  144. 

Assigns  includes  them,  144. 

Condition  not  to  assign  in  lease  to  a  man  and  his  assigns,  106. 

Not  to  assign,  no  relief  in  chancery  against  forfeiture,  107. 

Not  to  assign,  an  assignment  of  whole  interest  in  term,  void,  107. 

Not  to  assign  without  consent,  vexatious  withholding  of  consent,  107. 

Effect  of  words  "  consent  not  being  arbitrarily  withheld,"  107. 

Covenant  not  to  assign  not  inserted  in  lease  without  express  stipulation,  107. 

Breaches  of  other  conditions,  108,  123,  127. 

Onus  of  proof,  108,  123,  127. 

Illegal,  123,  715.     See  ILLEGALITY. 

Indivisible,  105,  136. 

Distinction  between  and  limitation,  125,  et  seq.,  142. 

Distinction  between,  and  warranty,  890. 

When  representation  becomes,  890.     See  INSURANCE. 

Will  be  construed  a  covenant,  if  possible,  144. 

Once  waived  is  gone,  108,  110,  121. 

May  still  be  foundation  for  action  of  covenant,  108. 

When  assignable,  137,  141. 

Breach  of,  common-law  construction,  111. 

Wheu  equity  will  relieve  against,  113-116. 

Distinction  between  precedent  and  subsequent.  114, 

Waiver  of,  a  question  of  intention,  and  for  the  jury,  118. 

Waived  by  receipt  of  after-due  rent,  117. 

But  to  operate  as  a  waiver,  landlord  must  know  of  forfeiture,  122. 

To  pay  rent,  116.  132. 

Breach  only  complete  after  a  demand,  132. 

When,  where,  and  by  whom  made,    132,  135. 

Can  be  waived  by  express  agreement,  133, 

Against  creditors,  126. 

Against  alienation,  123,  et  seq. 

Against  marriage,  129. 

Averment  of  performance  of,  ii.  12. 

Difference  between,  and  warranty,  ii.  20. 
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CONDITION  PRECEDENT. 

Promise  to  refer  to  arbitration  may  be,  642. 
No  relief  against  breach  of,  114. 
What  is,  ii.  1-7,  8-30. 

When  readiness  to  perform  one  side  of  contract  is  a,  to  right  to  sue,   ii.  8-13,  29. 
Rules  for  determining  what  are,  ii.  10-12. 
Distinction  between,  and  concurrent  acts,  ii.  9. 
Instances  of,  in  different  contracts,  ii.  9-12. 
Averment  of  performance  of,  ii.  12. 

Not  necessary  where   other  contractor  incapacitated   from   performing  contract, 
ii.  12. 

Effect  of  Common  Law  Procedure  Act,  1852,  ii.  12. 
Averment  of  dispensation  or  waiver  of,  ii.  13. 

CONDITIONAL  SALES. 

Distinction  between  and  bailment,  1227-8. 

Whether  void  against  purchasers  and  creditors,  1227,  1233. 

Governed  by  the  principles  of  Twyne's  Case,  33,  34. 

Distinction  between,  and  absolute  sales  without  change  of  possession,  37. 

Summary  of  law  of  the  several  states.     See  FRAUDULENT  CONVEYANCE. 

CONFESSION. 

On  information,  dispenses  with  proof,  1093. 

•CONFUSION  OF  GOODS. 

Every  intendment  against  one  wrongfully  causing,  687. 

CONSENT. 

Implied,  to  act  done  for  one's  benefit,  641. 

•CONSIDERATION.   See  ACTION  ;  AGREEMENT  ;  GUARANTEE  ;  STATUTE  OF  FRAUDS. 
Intrusting  with  goods  may  be  a,  370,  381.     See  BAILMENT. 
Undertaking  gratuitous  service  is  a,  when,  370,  381. 
Colorable,  7f,i;. 
Of  marriage.,  when  good,  293. 
Only  a  valuable  a  good,  within  13  Eliz.  c.  5,  7,  8. 
Of  nature,  or  of  I>1<1<><1,  not  good,  7,  8. 
A  pa>t  debt  is  a  good,  within  the  Act,  2. 
How  far  support-  conveyance,  against  purchaser.  29. 
Inadequacy  ,,('.  may  prove  conveyance  voluntary,  28. 
Valuable  within  27  KHz.  c.  4,  what,  28. 
May  be  proved,  though  a  variance  with  deed,  30. 
Inadequacy  of.  how  tar  evidence  of  fraud,  30. 
Otherwise 'immaterial,  272,  640,  768-769. 
Failure  of,  in  raitlulih-  contract,  364. 

•utcd  or  executory,  distinguished,  268-270. 
Executory,  request  implied,  270. 
Must  move  from  the  plaintiff,  271,  288. 
His  intervention  sufficient,  271,  288. 

When  A.  may  recover  from  C.  money  sent  for  him  by  B.  to  C.,  270,  271,  288 
Natural  love  and  affection  not  a  good,  290. 
Executed,  if  at  previous  request,  supports  promise,  272. 
Voluntary  courtesy  not  a  sufficient,  268,  269,  289. 
Promise  after  service  at  request,  when  a,  269. 
Labor,  at  request,  though  fruitless,  a,  269. 
Subscriptions,  289. 
So  endeavor,  at  request,  269. 
When  request  may  be  implied,  272,  273,  289. 
May  where  benefit  adopted  and  enjoyed,  272,  273,  289. 
Secus  if  one  of  several  considerations  merely  void,  727. 
Mere  moral  obligation  not  a,  273,  290.     But  see,  1459. 
Debt  barred   by  Stsit.  Limitations,  273,  290. 
By  bankruptcy,  273,  290. 

Acceptances  given  while  usury  laws  in  force,  273,  290 
Past  cohabitation,  274,  736. 
Past  services  and  expectation  of  future  ones,  274,  736. 
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CONSIDERATION. 

Maintenance  of  deserted  child  not  a,  unless  at  request,  268. 

Support  of  child  not  an  implied,  as  against  its  father,  268. 

Future  support  of  children,  a  good,  274. 

Future  separation  not  a  good,  735. 

Though  bastard,  735. 

When  exhausted  by  implied  promise,  275. 

Debt  payable  in  prcesenti  not  a,  for  promise  to  pay  infuturo,  275. 

Parol  given  without  delivery,  void  for  want  of,  276. 

Though  donee  in  possession,  276. 

Doing  under  compulsion  what  another  bound  to  do,  when  a,  272-277.  See 
CONTRIBUTION  ;  INDEMNITY  ;  LANDLORD  AND  TENANT  ;  PRINCIPAL  AND  AGENT  ; 
PARTNERS  ;  SURETY  ;  WRONGDOER. 

Forbearance  to  sue,  a,  292,  522,  559,  637. 

For  guarantee,  need  not  be  in  writing,  519. 

Settlement  of  disputed  claims  a,  292,  637. 

Withdrawal  of  plea  a,  292,  637. 

Giving  time  to  debtor,  638. 

Substitution  of  several  for  joint  liability,  a,  639. 

Not  required  for  discharge  from  contract,  640. 

Partial  illegality  of,  avoids  all  the  promises,  727. 

Distinction  between  void  and  illegal,  727. 

Examples  of  considerations  contra  legem,  739-744.     See  ILLEGALITY. 

Failure  of,  a  good  defence  to  action  on  deed,  749. 

Want  of,  not,  because  seal  imports  one,  749. 

Service  under  void  deed  of  apprenticeship  may  be  a,  729. 

Not  required  for  deed,  769,  778. 

Except  in  restraint  of  trade,  769,  778. 

Variance  in  setting  out,  1441.     See  VARIANCE. 

What  is  a  good,  290. 

Not  a  question  of  adequacy,  290,  778. 

Stranger  to,  cannot  sue,  288. 

Past,  will  not  suffice,  290. 

Doing  what  is  already  incumbent  on  one,  is  no,  290. 

When  the  promises  on  one  side  form  the  consideration,  ii.  9. 

When  the  performance  on  one  side  is  the  consideration,  ii.  9,  10. 

Of  a  guarantee  need  not  now  be  in  writing,  ii.  278. 

When  element  in  damages  for  breach  of  contract,  ii.  568. 

Of  promise  to  answer  for  debt  of  another,  ii.  283. 

Not  necessary  to  validity  of  sealed  instrument,  ii.  283. 

If  consideration  of  promise  appear  in  writing,  need  not  appear  in  writing  which 
contains  promise,  ii.  283. 

Must  be  in  writing  under  4th  section  statute  of  frauds,  ii.  285. 

Whether  past  or  concurrent,  depends  on  whether  it  forms  part  of  same  tran&aotioi 
with  promise,  ii.  286. 

Failure  to  express  in  guarantee  of  sealed  instrument,  ii.  291. 

CONSIGNOR  AND  CONSIGNEE.     See  BILL  OF  LADING  ;  CARKIER  ;  SALE  ;  STOP- 
PAGE IN  TRANSIT  u. 

CONSTRUCTION.     See  DEED. 

Awarding  to  lex  loci  when,  1053,  1067. 
Of  notices  of  dishonor,  ii.  61-63. 
Of  contracts  of  insurance,  ii.  293-329. 
Rules-  as  to  construction  of  deeds,  ii.  524-541. 

CONTRA  PACEM. 

Allegation  immaterial  when,  1041,  1069. 

CONTRACT.     See  ACTION  ;  AGREEMENT  ;    PRINCIPAL  AND  AGENT  ;    SPECIAL  CON- 
TRACT ;  STATUTE  OF  FRAUDS. 

Tendency  should  be  to  uphold  and  effectuate,  639. 

Of  sale,  property  in  goods  when  passes  by,  276,  277.     See  SALE. 

When  payment  of  price  a  condition  precedent,  1177,  1187. 

Not  to  be  performed  in  a  year,  614.     See  STATUTE  OF  FRAUDS. 

Under  seal.     See  DEED. 

Consideration  for.     See  CONSIDERATION. 
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CONTRACT. 

Exoneration  from,  may  be  oral  without  consideration,  640. 

To  refer  to  arbitration,  642.     See  ARBITRATION. 

To  serve  for  life,  770. 

Previous  usage  between  parties  to,  effect  of,  949. 

Within  Statute  of  Frauds.     See  STATUTE  or  FRAUDS. 

Illegal,  715,  739.     See  ILLEGALITY. 

In  restraint  of  trade,  756,  777.     See  TRADE  ;  RESTRAINTS. 

Entirety  of  a,  914,  359,  364. 

Foreign,  construed  by  law  of  country  where  made,  1054. 

To  break  a  contract  with  third  person,  may  be  valid,  729. 

Construction  of,  according  to  lex  loci,  1053,  et  seq,  1067. 

Procedure  on,  according  to  lexfori,  1071. 

Limitation  of  time  for  suit,  lexfori,  1071. 

Made  abroad,  void  there,  void  here,  1051. 

Want  of  privity  of,  whether  lex  loci  may  cure,  1059. 

To  pay  less  than  disputed  claim,  637. 

Whole  not  intended  to  be  in  writing,  parol  evidence,  523. 

Oral  valid,  where  formal  contemplated,  when,  523. 

A  warranty,  when  a,  328,  353.     See  WARRANTY. 

Vitiated  by  fraud,  may  be  rescinded,  350,  1230. 

But  not  against  third  persons  when  delivery,  either  symbolical  or  actual,  1230 

Privity  of,  between  vendor  and  vendee,  for  stoppage  in  transitu,  1251. 

Distinction  between  voidable  and  void,  350,  355. 

Voidable  cannot  be  ratified  against  rights  of  creditors,  357. 

What  is  a  ratification,  357. 

Whether  implied  contract  arises  from  receipt  of  goods,  359. 

Void,  as  evidence  of  damages,  625. 

Remedy  on,  indcbitatus  as<ump<it,  627. 

In  illegal,  tin-  law  will  not  interfere,  749. 

In  what  cases  law  will  enforce,  749. 

Between  belligerents,  void,  735. 

With  Confederate  States  not  entirely,  735. 

Relating  to  divorce,  736. 

To  quash  criminal  action,  void,  734. 

Touching  things  prohibited  by  law,  737. 

Indebi'atu-  as-unip>it  will  not  lie  if  special  contract  open,  ii.  53. 

Exception  to  this  rule,  ii.  17-29. 

Effect  of  death  when  contract  involves  persenal  confidence,  ii.  26. 

When  assumpsit  lies  on  special,  ii.  33. 

Where  deviation  from,  caused  by  delay  or  neglect  of  defendant,  ii.  34. 

Where  special  remains  unaltered  and  work  performed  not  according  to  terms,  ii.  34. 

Where  plaintiff  performs  extra  work  without  knowledge  of  defendant,  ii.  35. 

Special  wlu-re  plaintiff  has  performed  part  and  has  been  prevented  by  defendant 
from  performing  residue,  ii.  35. 

When  act  of  God  discharges,  ii.  36. 

When  sickness  relieves  party  to,  ii.  36. 

When  fulfilment  prevented  by  supreme  power  of  the  state  acting  immediately 
on  it,  ii.  37. 

Prevention  by  party  equivalent  to  performance  by  other  party,  ii.  37. 

Executory,  when  plaintiff  performs  part  and  refuses  to  perform  residue,  ii.  37. 

Where  performance  prevented  by,  where  plaintiff  may  recover,  ii.  41. 

When  assumpsit  lies  on  severable,  ii.  42. 

Of  hiring  by  servant,  ii.  43. 

For  hiring  servants,  how  far  affected  by  usage,  ii.  43. 

Special  assumpsit  brought  on  express,  ii.  45. 

Damages  by  way  of  recoupment  of,  must  arise  from  breach  of,  ii.  47. 

Whether  one  party  may  rescind  for  failure  of  exact  performance  by  other,  ii.  50. 

Object  of  that  determines  its  severability,  ii.  52. 

When  a  person  may  sue  for  consequences  of  breach  of,  though  he  is  not  contrac- 
tor, ii.  75. 

Master  cannot  sue  for  injury  resulting  to  him  from  breach  of  contract  with  his 
servant,  ii.  93-96. 

Where  one  part  of  an  entire,  invalidated  by  Statute  of  Frauds,  or  by  any  other 
enactment,  whole  will  fail,  ii.  116. 
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CONTRACT. 

Party  cannot  affirm  existence  of  to  promote  recovery  and  yet  treat  same  as  nullity  to 
shut  defendant  out  of  defence,  ii.  134. 

What  amounts  to  ratification  of,  ii.  135. 

Where  writing  made  necessary  by  statute  to  validity  of,  every  material  point  must 
appear  in  writing,  ii.  285. 

When  will  be  presumed  to  have  been  accepted  on  faith  of  guarantee,  ii.  288. 

Persons  contracting  as  agent  without  authority,  not  liable  to  be  sued  on  contract, 
ii.  408,  411. 

Effect  of  illegality  of,  on  right  to  recover  money  paid,  and  on  right  to  contribution 
ii.  542-548. 

CONTRIBUTION.     See  INDEMNITY. 

Inter  se  by  joint-contractors  and  co-sureties,  278. 

Right  to,  when  it  accrues,  278. 

Right  to,  under  19  &  20  Viet.  c.  97,  279. 

In  chancery  solvent  sureties  contribute  to  whole  extent,  278. 

From  copartner,  only  levied  in  chancery,  278. 

When  recoverable  from  representatives  of  co-contractor,  278. 

None  among  wrongdoers,  279. 

Qualification,  280. 

By  persons  employing  another  to  work  for  their  common  benefit,  278. 

Case  of  lessee  and  under-lessee,  281. 

Not  allowed  between  wrongdoers,  ii.  542,  543,  546. 

Money  paid  under  unlawful  contract  not  recoverable  back,  ii.  543-548. 

Money  lent  for  purpose  of  illegal  gaming,  ii.  543. 

Premium  on  illegal  insurance,  ii.  543. 

Exceptions  to  rule  that  money  paid  under  illegal  contract  not  recoverable  back,  ii. 
543-545,  547. 

Effect  of  payment  by  debtor  to  favored  creditor  to  induce  him  to  sign  composition 
deed,  ii.  443,  450,  543. 

Case  of  statutory  illegality  for  protection  of  a  class,  ii.  543. 

Effect  of  money  being  still  in  stakeholder's  hands,  ii.  312,  544,  546. 

Of  payment  over  of  money  by  stakeholder,  ii.  544. 

When  agent  receiving  money  under  illegal  contract  can  set  up  the  illegality,  ii.  544. 

Effect  of  suing  on  illegal  deed,  ii.  545. 

Of  colorable  conveyances  to  evade  law,  ii.  545. 

How  far  corporation  estopped  from  setting  up  illegality,  ii.  545. 

Money  paid  in  consequence  of  illegal  act  not  recoverable  back,  ii.  545. 

Rule  that  no  contribution  between  tort  fcasors  not  liable  to  tort  feasor  by  mere  in- 
ference of  law,  ii.  546,  547. 

Surety  on  official  bond  aiding  principal  in  breach  not  entitled  to  contribution  from 
a  surety,  ii.  547. 

None  between  co- trespassers,  ii.  547. 

Exception  to  rule  that  no  contribution  between  cotrespassers,  ii.  547. 

Law  as  to  municipal  corporations  where  recovery  had  against  it  for  nuisance, 
ii.  548. 

CONTRIBUTORY  NEGLIGENCE. 

Doctrine  of,  504. 

CONVERSION. 

Liability  of  bailee  for,  410. 

Measure  of  damages,  390,  819,  1178. 

CONVEYANCE.     See  ALIENATION. 

Lessor  prepares  and  lessee  pays  for,  944. 

Generally  purchaser  prepares  and  pays  for,  944. 

Void  against  creditors,  1.     See  FRAUDULENT  CONVEYANCE. 

Void  against  purchasers.  1. 

Secret,  11.     See  BILL  OF  SALE. 

Of  land  bounded  by  highway,  ii.  172  et  seg. 

CONVICTION  OR  ORDER  OF  JUSTICE  OF  PEACE.     See  INFORMATION. 

Summary,  only  under  statute,  1090,  1093,  1094. 

Summary,  when  bad,  1079,  et  seg. 

Quashed  when  other  convictions  for  same  offence,  1079. 

Quashed  when  on  face  for  offence  not  within  jurisdiction,  1086. 
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CONVICTION  OR  ORDER  OF  JUSTICE  OF  PEACE. 

Quashed  for  admissions,  when,  1086. 

Of  two  jointly  for  several  offences,  quashed,  1086, 

When  must  be  quashed  before  suing  justices,  1087. 

Generally  conclusive  as  to  facts  stated  in,  1086. 

Qualification,  1100. 

For  drawing  it  up,  1089. 

Amendment  of,  1089. 

Forms  of,  given  by  11  &  12  Viet.  c.  43,  1090. 

Applicability  of  those  forms,  1090. 

Proceedings  to,  simplified,  1090,  1091,  1092-1095. 

Summary  of  provisions  of  the  act,  1090,  1091,  1092-1095. 

Defects  and  variances  in  proceedings  when  not  fatal,  1091-1095. 

What  had  to  be  recorded  in  a,  1091-1095. 

What  has  now,  1091-1095. 

Facts  entitling  to,  must,  1091-1095. 

Time  and  place  of  facts,  1091-1095. 

Must  be  under  hand  and  seal,  1094. 

Offence  may  be  stated  in  words  of  act,  1092.     See  OFFENCE. 

Void  on  face,  no  justification,  1095. 

May  protect  justices  before  quashed,  1084,  1088. 

When  quashed,  though  good  on  face,  1099  et  seq. 

May  be  good  in  part,  1094. 

Application  of  penalty,  when  part  of  judgment,  1094. 

Amount  of  costs  to  be  fixed  in,  1094. 

Error  does  not  lie  on  a,  1096. 

Certiorari  only  mode  of  quashing  a,  when,  1096.     See  CEKTJORARI. 

May  be  quashed  on,  if  obtained  t»y  fraud,  1103. 

Or  if  justices  acted  corruptly,  1 103. 

See  APPEAL  :  CEKTIORARI  ;  FRAUD  ;  MANDAMUS. 

Fiinns  of,  1091. 

May  be  quashed  for  want  of  jurisdiction,  1098  et  seq. 

Although  good  on  tin-  (arc  of  it,  109>.  KTlORARI. 

No  mandamus  to  set  forth  facts  l<»  show  such  want,  1100. 

Pror  -uminary,  tinder  Jcrvis's  act,  1090-1095. 

Two  convictions  for  same  otlcncc.  void,  1079. 

Several  convictions  for  sale  of  bad  meat,  same  day  and  place,  1079. 

Cumulative  penalty  for  several  curses  on  same  day,  am'rmed,  1079. 

COPARCENERS.     See  ADVERSE  POSSESSION. 
Their  case,  149,  177.     See  COVENANTS. 
Ktleet  of  3  &  4  Wm.  IV.  c.  27  on  rights  of,  ii.  669. 

COPYHOLDS. 

Were  not  within,  13  Eliz.  c.  5,  26. 

Are  now,  26. 

Are  within,  27  Eliz.  c.  4,  30. 

Are  within,  32  Henry  VIII.  c.  34,  152. 

Mandamus  to  admit  to  when  granted,  481.     See  MANDAMUS. 

Nor  where  crown  the  lord,  482. 

Grantee  of  reversion  on,  an  assign,  152. 

Lord  of  manor,  refusal  of  to  keep  court,  action  for,  481. 

CORN. 

Growing  distrainable  by  statute,  787. 

Sheaves  of  distrainable  by  statute,  785,  790,  793. 

Loose,  distraiuable  by  statute,  785,  790. 

CORPORATION  (AND  INCORPORATED  COMPANY). 

Franchise,  when  may  vest  in  for  benefit  of  individuals,  487. 

Ultra  Fires  doctrine,  731. 

Bound  by  deed,  if  not  prohibited  from  making  it,  731. 

Prohibition  when  implied,  732. 

What  are  conditions  to  validity  of  deed  by,  732. 

When  void  on  account  of  director  being  interested,  732. 

When  breach  of  provisions,  only  breach  of  trust  inter  se,  732. 

Notice  of  terms  of  deed  of  settlement  of,  when  presumed,  732. 


INDEX.  1065 

CORPORATION. 

Compliance  with,  when  to  be  presumed,  732. 

Notice  to  plaintiff  of  ultra  vires,  732. 

By-laws  by,  when  void,  774.     See  RESTRAINT  OF  TRADE. 

Deed,  on  face  executed  by  directors  without  authority,  void,  732. 

Dedication  of  highway  by,  ii.  149. 

Liable  to  indictment  for  non  repair  of  highway,  ii.  156. 

Estoppel  of,  by  their  acts,  ii.  545,  754. 

Principles  of  set-off  as  applied  to  winding  up  of  insolvent,  ii.  347,  348. 

May  acquire  title  by  adverse  possession,  ii.  727. 

Stock  fraudulently  issued,  but  regular  on  its  face,  737 
COSTS. 

Of  defence,  when  recoverable  from  third  party,  277. 

Of  conveyance,  on  whom  fall,  944. 

In  action  against  justices,  1089. 

Of  conviction,  effect  of  leaving,  blank  for,  1087. 

Amount  of,  to  be  stated  on  conviction,  1094. 

In  ejectment  may  be  recovered  as  damages,  1394,  1399. 

When  allowed  to  successful  party,  ii.  579. 
CO-SURETY. 

Contribution  from  co-surety,  when,  278. 

Effect  of  bankruptcy  of  one,  1272. 

CO-TRESPASSERS. 

No  contribution  between,  ii.  547. 

Exception  to  rule  that  no  contribution  between,  ii.  547. 

COUNSEL  FEES. 

When  taken  not  recoverable,  ii.  579. 

COUPONS. 

Promissory  note  with,  whether  negotiable,  846. 

COURT  MARTIAL.     See  ESTOPPEL. 

Jurisdiction  of,  1125. 

Etfect  of  existence  of  martial  law,  1126. 

Effect  of  decree  of,  ii.  766. 
COURTS. 

Presumption  of  jurisdiction  of,  1105  et  seq.,  1156. 

Right  to  pass  upon  questions  of  jurisdiction,  1113  et  seq. 

As  to  locality,  1121. 

As  to  amount,  1121. 

As  to  parties,  1122. 

Estoppel  of  party  who  appears  and  defends,  1122. 

Officers  of,  when  trespassers,  1144-6. 

Judges  of,  when  civilly  liable  for  judicial  acts,  1146. 
Superior. 

Proceedings  of,  cannot  be  contradicted  by  extrinsic  proof,  1109,  1138. 

But  maybe  set  aside  if  manifestly  without  jurisdiction,  1111,  1130,  1137,  1140. 

And  only  then,  1114. 

Rule  when  exercising  a  special  authority,  1127. 
Inferior. 

Jurisdiction  must  appear  affirmatively  on  face  of  proceedings,  1106,  1114,  1140. 

What  courts  are  inferior,  1107,  1109,"  1114,  1154. 

When  judgment  of  relied  on,  jurisdiction  of  must  be  averred  and  proved,  1108. 

Also  that  the  necessary  steps  were  taken  to  get  jurisdiction,  1144. 

Proceeding  of,  apart  from  jurisdiction,  conclusive,  1109. 

COVENANTS. 

Running  with  the  land,  described,  150. 

With  reversion,  described,  150. 

By  lessee,  without  mention  of  assign,  to  build  a  wall  on  demised  lands,  not 
binding  on  assign,  145,  229. 

As  to  thing  in  esse,  parcel  of  demise,  bind  assign,  though  not  mentioned,  145,  228. 

As  to  a  thing  to  be  newly  done  on  land  demised,  bind  assign,  if  mentions! , 
146,  229. 

Collateral,  do  not  bind  assign,  though  mentioned,  146,  199,  226. 
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COVENANTS. 

Do  not  run  with  chattels,  226. 

Assignee  of  lessee  takes  benefit  of  implied,  147. 

Do  not  run  with  easement,  163. 

Run  with  mortgagor's  interest,  916. 

Assignee  by  act  of  law  takes  benefit  of  running.  148. 

To  repair,  run  with  the  land,  148. 

What  interest  must  pass  from  the  grantor  to  carry,  203. 

Equity  of  redemption  will  not,  205. 

Equitable  estate  with  possession,  quaere,  208. 

Assignee  of  assignee  of  lessee  may  bring  covenant,  148. 

So  may  assignee  of  the  exor.  or  admor.  of  assignee.  148. 

So  heir  of  assignee,  148,  218. 

By  prior  to  sing  in  A.'s  chapel  :  assign  of  A.  may  sue  for  breach  of,  149,  175. 

Coparceners,  on  partition  between,  with  covenants,  when  assignee  may  sue  on,  175, 

For  divine  service  in  another's  chapel,  will  not  lie  for  assigns  of,  149. 
As  between  landlord  and  truant. 

Run  with  land,  at  common  law,  150,  176. 

With  reversion  by  32  Hen.  VIII,  c.  34  ;   151,  193  et  seq. 

Effect  of  that  Act,  151,  225. 

Leases  not  under  seal,  not  within  it,  151. 

What  covenants  within  the  Act,  151,  209. 
Collateral  to  land  not,  151. 

Who  assignees  within  it,  151. 

_;nee  of  part  of  reversion  is,  151. 
Of  reversion  in  part  of  land  is,  151. 
Copyholders  are,  152. 
Of  term  in  part  of  the  land.  152. 
Devisee  in  remainder  is,  152. 

Railway  company  taking  land  by  compulsion  of  law,  not,  152. 
Reversion  of  tenant  from  year  to  year,  152. 
Covenants  now  run  with  reversion  as  with  land,  152. 
Reversion  mu<t  continue  the  same.  152. 

Demise  by  tenants  in  comiiu>n  and  joint  covenant  with  both,  153. 
Ktlect  of  merger  met   by  statute,  153. 
Effect  of  surrender  and  renewal,  met  by  statute,  153. 
Covenant  not  a  duty,  153. 

What  touch  and  concern  land,  so  as  to  run,  153,  225,  227. 
All  implied  covenants,  227,  153,  225. 
What  express  ones,  153,  154. 

:ns  not  hound  unless  named,  by  covenants  as  to  things  not  in  csse  at  time  of 
demise,  155,  229. 

This  resolution  impugned  in  Minshull  v.  Oakes,  155,  229. 

Moore  159,  there  Mipnoscd  to  be  Spencer's  Case,  155,  229. 

And  to  reverse  the  rule  laid-down  in  Coke's  report  of  it,  155,  229. 

But  semble,  Moore  159,  a  different  case,  155. 

For  decided  in  another  court,  155. 

And  upon  32  Hen.  VIII.  c.  34,  155. 

Bally  v.  UV//X.  cited  against,  confirms  Spencer's  Case,  155,  156. 

But  cited  as  same  in  Shower,  155. 

And  quaere  as  to  soundness  of  distinction  between  assignee  named  and  not  named,  .56. 

Ground  of  decision  in  MwdttM  v.  OoJfof,  156. 

Quaere  as  to  dictum  in  West  v.  Dobl>,  156,  157. 

-ee  liable  on  express,  after  assignment  over,  156,  226. 
May  be  sued  on,  after,  by  assignee  of  lessor,  156,  226. 
Or  by  lessor,  156,  226. 

Quaere,  liable  after,  on  implied  ones,  156,  226. 

Assignee  not  liable  for  breaches  after  assignment  by  him,  156,  226,  227. 
Assignee  liable  before  possession  taken.  227. 
When  mortgagee  of  covenantor  liable,  206. 
Covcnantee  dies  after  breach  of,  who  may  sue,  218. 

Implied   contract  of  indemnity  between  successive  assignees  and  original  lessee, 
157,  211. 

Qiicere  as  to  lessor's  right  for  breach  after  assignment  by  him,  157,  210,  212. 
With  reversioner  and  stranger  jointly,  held  to  run  with  land,  157,  158. 
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COVENANTS. 

Assignees  of  different  parcels  may  sue  jointly  or  severally,  177. 
Rule  as  to  tenant  in  common,  joint  tenants,  etc.,  177. 
Assignee  may  proceed  simultaneously  against  all  prior  grantors,  178. 
But  can  have  only  one  satisfaction,  178. 
Comments  on  Wakefield  v.  Brown,  157,  158. 
Comments  on  Brewster  v.  Kitchell,  179. 
Covenants  not  between  landlord  and  tenant. 

Covenants  with  owner  of  the  land,  157,  175. 
Benefit  of,  runs  with  the  land,  157,  175,  225. 
For  title  run,  if  relate,  to  the  land,  157,  202,  225,  232. 
The  covenantor  may  be  a  stranger,  158. 
Raymond  v.  Fitch  noticed,  159. 

Covenantee  must  have  the  land  at  time  of  covenant,  159. 
The  assignee  must  have  covenantee's  estate,  159. 
Case  of  conveyance  to  uses  to  bar  dower,  159. 
How  met,  159. 

Covenants  made  by  owners  of  land,  159. 
Whether  they  run  with  the  land,  159-168,  180-5. 
Explanation  of  the  authorities,  159-168,  180  et  seq. 

Result,  semble,  burden  of  covenants  does  not  run  except  where  privity  of  estate, 
168,  178,  185,  225. 

Effect  of  quia  emptoreupon  privity  of  estate,  186. 

Summary  of  Pennsylvania  law.  189,  193. 

Summary  of  New  York  law,  190,  195. 

Grant  of  an  easement  may  give  rise  to  privity  of  estate,  196. 

Doctrine  of  notice  independent,  167. 

Assign  with  notice  may  be  bound  by,  in  chancery,  167,  232. 

Distinction  where  covenant  enures  as  a  grant  of  an  incorp.  heredi.,  168,  184. 

Parol  agreement  will  not  rnn,  208,  233. 

Equity  may  relieve,  208,  233. 

Hence,  stipulation  in  deed-poll  will  not,  208. 

With  what  will  run,  168,  169,  183,  192,  209. 

Not  with  personalty,  169,  198. 

Not  with  rent,  semble,  169,  209. 

With  tithes,  169,  196. 

With  incorporeal  hereditaments,  169,  196. 

With  rights  of  mining,  qwere,  169,  196. 

With  estates  by  estoppel,  169,  207  et  seq.     See  ESTOPPEL. 

Discussion  of  authorities,  169,  197,  207. 

Distinction  between  covenants,  personal  and  real,  213,  231. 

Between  warranty  and  covenants  for  warranty,  213,  231. 

Distinction  between  nominal  and  actual  breach,  220,  223,  224. 

Prior  to  actual,  does  covenant  run,  221  et  seq. 

Damages  for  nominal  breach,  223. 

Assignee  of  life- tenant  since  dead,  when  may  sue,  173. 

Venue  of  actions  on,  234. 

Summary,  what  covenants  will  run  with  land,  235-8. 

Not  to  sue,  pleadable  as  release,  642. 

Express,  bankrupt  lessee  liable  on,  1261,  1268. 

Qucere,  effect  of  present  statute,  1261-1264. 

Lessor  may  compel  them  to  elect,  1264. 

On  refusal  to  take,  bankrupt  may  surrender,  1264. 

Bankrupt  assignee  liable  on  express  covenants,  1265. 

Case  of  lessee  bankrupt  having  underlet,  1265. 

When  covenant  operates  as  a  lease,  909. 

Liability  on  covenants,  how  extinguished,  643,  666. 

Not  to  erect  mill  on  own  land,  valid,  760. 

In  restraint  of  trade,  756.     See  RESTRAINT  OF  TRADE. 

Illegal,  715.     See  ILLEGALITY. 

For  quiet  enjoyment  does  not  extend  to  acts  of  wrongdoers,  376. 

When  implied,  153. 

Action  on,  transitory  between  original  parties,  1066. 

Secus  against  assignee  of  the  land,  1066,  1075. 
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COW.     See  CATTLE  PLAGUE. 

Pawnee  feeding  may  milk,  378. 

Damages  recoverable  on  sale  of,  affected  by  cattle  disease,  ii.  564-566. 

CRANE. 

Liability  for  damage  by  defective,  392. 

CREDIBILITY.     See  WITNESS. 

CREDIT. 

To  whom  given,  question  for  jury,  576. 

Effect  of,  having  debited  another  in  books,  576. 

CREDITOR.     See  ACCORD  AND  SATISFACTION  ;  BANKER  ;  DEBTOR;  EXECUTION. 
Conveyance  void  against,  1-31.     See  FRAUDULENT  CONN  i:\  ANCE. 
Alignment  in  trust  for,  when  binding  on  assent  of  one,  17. 
Agreement  to  take  composition,  when  binds,  638,  678. 
Agreement  to  give  time,  when  binds,  639. 
Transferee  of  debtor,  when  held  trustee  for,  18. 
Marriage  settlement,  when  void  against,  18. 
Accepting  dividend  under  assignment  cannot  impeach  it  as  fraudulent,  ii.  138. 

CREDITS.     Bee  MUTI-AL  CREDIT. 

Mutual  in  cases  of  bankruptcy,  ii.  124,  130,  328,  336-340. 

CRIMINAL  PROCEEDINGS. 

How  far  decree  of  ecclesiastical  court  is  evidence  in,  ii.  728,  762-3. 

CROs>   \ *  HON.    See  ACTIOK. 

When   before  the    judiciary  acte   it  must   have  been   brought  on   breach   of  a 
warranty,  17,  18. 

When  negligence  can  be  set  up,  or  must  be  made  matter  of  cross-action,  ii.  18. 
By  master  against  servant,  ii.  44. 

CROSS   DF.BTS.     See  MUTUAL  OnDRB;   Mm  AL  DEBTS. 

Mutual  credits  ii.   126,    130,  330,  336-361. 
Mutual  credits  must  terminate  in,  ii.  330,  338. 

CROWN. 

.•  of,  in  CAS*  r:\ri,  1096. 

Not  bound  by  statute  mile--  named.    1 
Cannot  delicate  powers,  than    as.   1034. 
Not  bound  by  mere  inception  of  execution,  823. 
Officer  of,  liability  of,   H,6.'J. 

.icntion  of  highway  nut  u-ually  prc.-umed  against,  ii.  147. 
Rights  of,  in  navigable  rivers,  ii.  157. 
No  disseisin  against,  ii.  643. 

CUL  DE  BAG, 

May  be  highway,  ii.  164. 

CUMULATIVE. 

Penalty  when,  1080. 
Remedy  when,  510. 

CUPBOARD. 

May  be  broken  to  do  execution,  244. 

CUR  ADV.  VULT. 

Party  dying  during,  judgment  nunc  pro  tune,  633. 

CUSTODIA  LEGIS. 

Goods  when  in,  791,  794-5. 

When  so,  not  distraiimble,  791,  794-5. 

CUSTOM  AND  USAGE. 

When  valid  though  begun  after  Rich.  1.,  933,  950. 
Distinction  between  custom  and  usage,  960. 
Instance  of  day  of  month  part  of  the  custom,  933. 
Of  market,  275.      See  PRINCIPAL-  AND  AGENT. 

.  utials  of  a  valid  custom,  959,  963. 
Whether  exists,  question  for  court,  960,  962. 
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General,  of  merchants,  part  of  the  law,  937. 
Existence  of,  how  established,  937,  952,  962. 
Case  in  which  evidence  received  of,  937. 
Question  of,  formerly  left  to  jury,  937,  952,  962. 
Must  be  reasonable,  958. 

Particular,  evidence  of,  admissible  when,  938,  954. 
To  explain  written  contracts,  928  et  seq.,  936. 
To  annex  incidents  thereto,  928. 
Though  under  seal,  928,  934.     Qucere,  944,  945. 
Principle,  928,  934,  961. 
Custom  must  be  consistent  with  contract,  936. 
Test  whether  so,  936. 
What  not  an  incident,  948,  949. 
When  so  admissible. 

In  case  of  landlord  and  tenant,  960. 

"Tenant  right,"  936,  960. 

Away-going  crop,  928,  960. 

Foldage,  935. 

In-coming  tenant  and  landlord,  935,  936. 

In-coming  and  out-going  tenant,  935,  936. 

Payments  for  fallows,  935. 

The  custom  must  be  of  the  country,  935. 

In  case  of  commercial  contracts,  316. 

Usages  of  trade  when  incorporated  into,  316,  936. 

Though  contract  within  Statute  of  Frauds,  936. 

To  ingraft  terms,  938,  950. 

To  explain  terms,  938,  951. 

To  show  authority  or  liability  of  agent,  938  et  seq. 

In  other  cases,  943,  et  seq. 

Between  manager  and  actress,  944. 

Between  master  and  servant  or  clerk,  944. 

Between  members  of  turf,  944. 

Between  vendor  and  purchaser,  944. 

Between  carrier  and  customer,  944,  951. 

Usage  of  business  men,  950,  965. 

Statutory  construction  of  terms  not  varied  by,  944,  963. 

Words  of  weight,  measure,  or  numbers,  944,  963. 

Of  time,  945. 

Qucere,  where  written  lease  not  under  seal,  945. 

Not  evidence  to  vary  written  instrument,  946,  953,  960. 

Instances  of  admissibility,  946,  et  seq.,  953. 

What  is  a  contradiction,  947,  et  seq. 

Rejected,  to  construe  vague  terms  of  general  import,  949. 

Of  place,  when  not  binding  without  notice  of,  941,  954. 

Custom  cannot  control  the  law,  945,  956,  963. 

Custom  cannot  control  distinct  contract,  957,  960. 

To  dry  nets  on  others'  land,  930. 

To  turn  plough  on  others'  land,  930. 

A  custom  is  lex  loci,  760. 

Of  realm,  not  to  be  alleged  in  pleading,  why,  406. 

Case  of  party  added  to  contract,  by,  939. 

Persons  taken  to  deal  according  to  custom  of  market,  942,  962. 

Term  may  be  explained  by,  though  not  ambiguous,  949. 

Terms  not  incidental  cannot  be  annexed,  948. 

Must  be  reasonable,  948. 

Evidence  admissible  to  show  that  custom  unreasonable,  948. 

Evidence  of,  949. 

Effect  of  previous  usage  between  parties,  949*. 

Parol  evidence,  to  exclude  custom,  inadmissible,  949. 

Tendency  of  the  courts,  949,  953. 

When  jury  decides  meaning  of  terms,  court  construes  contract,  949. 

As  evidence  of  what  is  reasonable,  943. 

Must  be  pleaded,  962. 

Effect  of  on  contract  for  hiring  servants,  ii.  43. 
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Dedication  of  highway  to  limited  portion  of  public  by,  ii.  149. 

Liability  to  repair  highway  by,  ii.  156. 

Effect  of,  on  right  to  fixtures,  ii.  204,  207,  214. 

On  right  to  remove  trade  fixtures,  ii.  207. 

Effect  of  usage  of  trade  on  rights  under  the  reputed  ownership  clauses,  ii. 
247,  268. 

Effect  of  usage  of  trade  confining  credit  to  agent  where  principal  resides  abroad, 
ii.  386,  403,  424,  425. 

Evidence  of,  not  admissible  to  show  that  person  contracting  in  his  own  name  is 
only  agent,  ii.  415,  416,  417. 

When  admissible  to  charge  agent  though  signing  as  such,  ii.  419. 

Effect  of  custom  that  brokers  buying  for  undisclosed  principals  are  themselves 
liable,  ii.  419. 

Evidence  of  reputation  when  admissible  on. questions  relating  to,  ii.  517,  520,  521. 

Construction  of  ancient  deeds  by  usage,  ii.  532. 

CUSTOMS. 

Officer  of,  liability  of,  for  refusing  to  sign  bill  of  entry,  472. 

DAMAGE  (AND  DAMAGES). 

Action  may  be  for  a  possibility  of  real  damage,  483. 

In  action  for  irregularity  in  distress,  actual  must  be  proved,  262. 

Measure  of,  in  sale  of  chattel  where  warranted,  365. 

Measure  of,  in  case  of  pnrt  performance  of  contract  void  by  Statute  of  Frauds.  635 

ire  of.  in  ejectment,  1400,  1403. 
Includes  costs,  1394,   1399. 

Measure  of,  where  landlord  trespasses  aft  t'mVio,  262. 
Injury  imports  a  damage,  wlien,  503. 
Damage  without  injury  not  actionable,  494. 
Instances  of  such  damage. 

By  groundless  Ic-al    proceed  in  ITS,  495. 

When  such  pr<  tiotiaMc,  4(.)5. 

By  privileged  communications,  496,  497. 

What  are  such,  497. 

By  acts  of  self-defence  against  common  enemy,  497. 

By  seduction  of  daughter,  498. 

Not  actionable  unless  l,(*s  of  service,  498. 

If  in  service  of  parent,  actionable,  498. 

From  injuries  resulting  in  death  before  Lord  Campbell's  Act,  498. 

From  rea^onal  •!<  -t' others'  ri-ht,  499. 

e.g.  School  set  up  near  another,  499. 

Of  offensive  trade  carried  on  near  another's  house,  499. 

When  actionable,  499. 

Of  removal  of  support  from  adjacent  land  to  house,  499. 

When  such  removal  of  support  actionable,  499. 

Where  ne-liL'ent  removal  and  no  right  of  support,  500. 

Where  no  notice  of  nature  of  property  injured,  500. 

Distinction  between  rij:ht  a-ainst  owner  and  a-ruinst  stranper,  500. 

Common  law  right  of  support  of  soil  itself    by  adjoining  land,  500. 

Case  of  Smith  v.  Thackerah,  500. 

Adjoining  houses,  501. 

Sic  utere  tuo  ut  alirnum  nnn  farias,  501. 

NcL-liircncc  causing  fire  on  neighbor's  land,  501,  502. 

Fire  caused  by  railway  en-ines  where  statutory  powers,  502. 

Where  no  statutory  powers,  502. 

Escape  of  gas,  502. 

Escape  of  water  from  pipes  through  frost,  502. 

Other  instances,  502,  503. 

Removal  of  underground  water,  502,  513. 

Unless  special  right  no  injury,  502. 

Subsidence  caused  thereby,  502. 

Test  of  injury,  503. 

If  injury,  damage  presumed,  503. 

Instances  of  this,  503. 

Cases  where  absence  of  damage  destroys  right  of  action,  503. 
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Distinction  really  in  nature  of  right,  503. 

No  right  of  action  unless  special  damage  where  injury  a  public  grievance, 
503,  513. 

Right  of  action  defeated  by  contributory  negligence,  504. 

Contributory  negligence,  what  504-506. 

Where  damage  and  wrong  amount  to  felony,  506. 

When  too  remote  to  support  action,  507. 

Remote  when  by  wrong  of  third  person,  507. 

Special  to  support  action  for  irregular  distress,  262. 

In  trover  for  goods  sold,  price  unpaid  to  be  deducted,  1177. 

Action  for  by  causing  death  of  relative,  498. 

For  conversion  of  pawn,  390. 

In  trover,  702,  819. 

Special  must  be  natural  and  legal  consequence,  507. 

When  too  remote,  507. 

Action  for  maliciously  causing  party  to  contract  to  break  it,  held  to  be,  508. 

Sickness  by  slander  remote,  507. 

Loss  of  friendship  and  board  a  special,  507. 

Possibility  of  may  be  a  special,  483. 

Direct  and  consequential  importance  of  distinction,  803. 

Claim  for  unliquidated  damages  not  a  "  mutual  credit,"  ii.  342. 

What  is  sufficient  to  sustain  action  of  slander,  ii.  549-556. 

To  be  actionable,  must  not  be  too  remote,  ii.  549-568. 

Must  be  natural  result  of  wrongful  act,  ii.  549-568. 

Merely  capricious  act  done  by  third  person  in  consequence  of  words  spoken,  not 
sufficient  to  support  action,  ii.  551. 

Effect  of  words  not  defamatory  leading  to  injurious  act  by  a  third  person,  ii.  549, 
551-556. 

Effect  of  refusal  by  public  singer  to  sing  in  consequence  of  act  of  defendant, 
ii.'551. 

Of  loss  of  service  of  an  actor  by  reason  of  wrongful  act  of  defendant,  ii.  551. 

Effect  of  unauthorized  repetition  of  defamatory  words,  ii.  552. 

Of  illness  of  wife  caused  by  words  not  themselves  actionable,  ii.  552. 

Of  loss  of  hospitality  of  friends,  ii.  552. 

Action  by  husband  and  wife  for  slander  of  wife  which  induced  husband  to  send  her 
away,  ii.  553,  554. 

Whether  wife  earn  sue  slanderer  for  words  not  in  themselves  actionable  leading  to 
loss  of  consortium,  ii.  553. 

Must  be  proximate  and  natural  result  of  wrongful  act,  ii.  549,  551-568. 

Instances  of  application  of  rule,  to  actions  of  tort  other  than  for  defamation,  ii. 
556-559. 

Effect  of  fraudulent  statement  causing  a  third  person  to  sue,  ii.  556. 

Navigation  commissioners  not  liable  for  non-repair  of  canal  by  lessees  whom  tney 
were  directed  to  require  to  repair,  ii.  556. 

Action  will  not  lie  for  conspiracy  to  make  it  appear  that  plaintiff  carried  on  an 
illegal  trade,  ii.  556. 

In  action  for  false  imprisonment  whether  loss  of  an  engagement  which  plaintiff  was 
unable  to  obtain  can  be  claimed,  ii.  557. 

Principle  illustrated  by  compensation  cases,  ii.   557. 

Whether  claim  can  be  made  for  injury  to  house  not  taken  by  vibration  caused  by 
passage  of  trains,  ii.  557. 

Instances  of  damage  held  not  too  remote  in  action  of  tort,  ii.  558. 

Responsibility  of  owner  of  a  horse  for  trespass  by.  ii.  558. 

Responsibility  of  trespasser  for  accidental  damage  done  by  a  person  trying  to 
escape  from  assault,  ii.  558. 

Responsibility  for  frightening  cattle  whereby  they  escape  from  control  and  get 
killed,  ii.  558. 

Rules  as  to  remoteness  of  damages,  ii.  550,  551,  559. 

Rules  acted  on  in  America,  ii.  559. 

Where  contract  is  for  payment  of  money,  ii.  559. 

Where  it  is  for  performance  of  an  act,  ii.  559. 

Where  action  is  for  tort  or  violation  of  right,  ii.  559. 

Where  matters  of  aggravation  exist,  as  fraud,  malice,  or  oppression,  ii.  559. 
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Effect  on  damages  of  knowledge  by  person  breaking  contract  of  the  surrounding 
circumstances,  ii.  559-568. 

Grounds  upon   which  liability  to   damages  have  been  limited  in  recent  cases,  ii. 
559-568. 

Damages  must  have  been  direct  result  of  breach  of  contract,  or  wrongful  act,  and 
in  contemplation  of  parties,  ii.  560. 
Rule  in  Hadley  \.  Baxendale,  ii.  560. 

How  far  notice  of  special  circumstances  at  time  of  making  contract  affects  measure 
of  damages  for  breach,  ii.  560,  561. 

Mere  knowledge  insufficient,  it  must  be  such  knowledge  as  forms  the  basis  of  the 
contract,  ii.  561. 

How  far  general  notice  puts  the  other  party  on  inquiry,  ii.  561. 
Application  of  the  rule  in  cases  of  vendor  and  purchaser,  ii.  561-566. 
Liability  for  loss  of  sub-contracts,  ii.  561. 
Liability  where  no  market,  ii.  562,  564. 
Liability  of  vendor  for  loss  of  profits,  ii.  562. 
Liability  of  lessor  for  same,  ii.  563. 
Liability  for  loss  of  earnings  of  ship,  ii.  564. 

Damages  recoverable  by  f urn  KM-  for  non-supply  of  threshing-machine,  ii.  562. 
Profits  which  would  have  been  made  by  extraordinary  use  of  article  not  recoverable, 
ii.  563. 

Damages  resulting  from  inability  to  perform  a  collateral  contract  uncommunicated 
not  recoverable,  ii.  563. 

Liability  for  penalties,  ii.  564. 
Effect  of  wilful  false  statement  by  vendor,  ii.  564. 
Liability  of  vendor  of  diseased  cattle,  ii.  564-566. 
Rules  of  French  jurists,  ii.  565. 

Damages  recoverable  against  carriers  and  bailees  for  neglect  of  delivery  of  goods, 
ii.  566-568. 

Loss  of  profit,  how  far  recoverable  against  earners  and  bailees,  ii.  566-568. 
When  loss  of  season  or  profits  on  article   itself  recoverable  against  carriers,  &c., 
ii.  567. 

Liability  of  railway  company  for  cold  caught  by  plaintiff's  wife  whilst  walking 
home,  ii.  567. 

Liability  of  banker  for  dishonor  of  bill,  ii.  568. 
\rliiiiip-,  ii.  568. 
•  if  (leteiiilin^  an  action,  ii.  568. 

Whether  consideration  for  contract  an  element  in  the  damages  for  breach,  ii.  568. 
When  work  done  doe*  not  correspond  with  specification,  ii.  16,  17,  19,  21,  22. 
When  warranty  on  sale  of  poods  is  broken,  ii.  19-22. 

In  action   by  a»ii;iiec  of  fixtures   against   assignees  or  trustees  of  bankrupt   for 
severing,  ii.  219. 

Arbitrary  estimate  may  be  made  of,  by  a  valued  policy,  ii.  308. 
In  action  for  breach  of  warranty  of  authority,  ii.  410. 

: ire  of  in  actions  on  special  contract  where  provisions  subsequently  varied,  ii.  34. 
In  actions  on  special  contract,  ii.  37. 
Breach  of  charter-party,  ii.  38. 

When  liquidated  by  agreement  valuation  cannot  be  opened  except  for  fraud,  ii.  321. 
For  tort  must  be  natural,  legal  and  proximate  cause  of  tort,  ii.  568. 
Instances  of  too  remote,  ii.  568. 

Party  presumed  to  foresee  natural  legal  and  proximate  consequences  of  his  act  and 
is  liable  for  them,  ii.  569. 

General  damages  are  necessary  result  of  injury,  ii.  569. 
Special  are  natural,  but  not  necessary  result  of  injury,  ii.  569. 
Special  must  be  natural  and  proximate  cause  of  act  complained  of,  ii.  569. 
Natural  effects  are  those  which  might  reasonably  be  foreseen,  ii.  569. 
Proximate  effects  are  those  between  which  and  the  tort  there  intervenes  no  culpable 
and  efficient  agency,  ii.  569. 

To  maintain  special  damage  the  damage  must  proceed  wholly  and  exclusively  from 
injury  complained  of,  ii.  569. 

Distinction  taken  between  intervention  of  wrongful  acts  of  third  persons  and  those 
which  are  innocent,  ii.  570. 

For  injuries  to  persons  caused  by  negligence  of  public  authorities,  ii.  570. 
Speculative  or  conjectural  damages  not  to  be  awarded,  ii.  571. 
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When  doubts  arise  as  to  whether  damages  result  proximately  from  certain  causes 
or  whether  other  causes  intervened,  question  for  jury,  ii.  571. 

For  personal  injuries,  wealth  or  poverty  of  plaintiff  or  defendant  not  to  be  con- 
sidered, ii.  571. 

Ability  of  plaintiff  to  earn,  essential  element  in  estimating  damages  for  personal 
injury,  ii.  571. 

All  damages  for  injuries  in  one  sense  consequential,  ii.  571. 

No  objection  that  there  is  no  arithmetical  rule  for  computation  of,  ii.  571. 

Where  party  breaks  a  contract,  liable  only  for  such  damages  as  parties  may  rea- 
sonably be  supposed  to  have  contemplated  when  contract  made,  ii.  572. 

Instances  of  above,  rule,  ii.  572. 

No  consequence  not  ordinary  result  of  breach  can  be  supposed  to  have  been  con- 
templated unless  full  information  imparted  at  time,  ii.  572. 

Communication  of  purpose  of  contract  extends  liability  for  breach,  ii.  572. 

Where  thing  bought  for  particular  purpose,  damage  resulting  from  present  use  of 
thing  for  that  purpose  recoverable,  ii.  572. 

Where  purpose  known  contract  regarded  as  made  on  that  basis,  ii.  573. 

Party  not  liable  for  actual  injury  resulting  from  breach  of  contract,  ii.  573. 

Natural  and  proximate  alone  can  be  recovered,  ii.  574. 

Remote  contingent  or  speculative  damages  cannot  be  recovered  for  breach  of  con- 
tract, ii.  574. 

Market  value  how  arrived  at  in  estimating  damages,  ii.  574. 

Instance  of  damages  too  remote  in  actions  ex-contractu,  ii.  575. 

That  might  never  occur  are  too  speculative,  ii.  575. 

Speculative  cannot  be  recovered  for  breach  of  contract  or  for  tort,  ii.  576. 

Rule  that  profits  not  recoverable,  ii.  576,  577. 

Where  amount  of  profits  lost  can  be  shown  with  reasonable  certainty  they  are 
allowed,  ii.  578. 

Reference  to  outstanding  contracts  sometimes  allowed  to  ascertain  profits  lost,  ii.  578. 

Uncertain  and  contingent  profits  excluded,  ii.  578. 

Some  data  necessary  from  which  jury  can  determine  amount  of  profits  lost,  ii.  578. 

Where  contract  price  fixed  measure  of  damages  profits,  ii.  579. 

When  costs  may  be  recovered,  ii.  579. 

In  malicious  prosecution  plaintiff's  expenses  recoverable  as  damages,  ii.  580. 

Where  plaintiff  entitled  to  exemplary,  jury  may  consider  his  expense  in  prosecut- 
ing suit,  ii.  580. 

Counsel  fees  as,  ii.  579,  580. 

DAMAGE  PEASANT. 

Distress  of  cattle  damage  feasant,  ii.  140. 

DANGER. 

Damage  by  incurring,  with  notice  of  when  actionable,  505. 

DATE.     See  PRESUMPTION. 

Impossible  when  rejected,  1094. 

Presumption  arising  from  date  of  document,  ii.  378,  381. 
Of  a  bill  of  exchange,  ii.  378. 

Money  paid  on  a  mistake  in  computation  arising  from  wrong  date  recoverable 
back,  ii.  453. 

DEATH. 

Action  for  causing,  by  negligence,  498. 
Effect  of,  when  contract  involves  personal  confidence,  ii.  26. 
Entries  by  deceased  persons  against  interest,  ii.  361,  370,  379,  380. 
Effect  of  death  of  principal  uncommunicated  to  agent,  ii.  408,  506. 
Presumption,  as  to  when  person  not  heard  of  for  seven  years,  ii.  583,  660. 
No  presumption  as  to  survivorship  when  several  persons  perish  in  one  calamity, 
ii.  660. 

DEBTOR  AND  CREDITOR. 

Insurance  by  creditor  of  debtor's  life,  ii.  313,  314. 
DEBT.     See  ACCORD  AND  SATISFACTION  ;  CREDITOK. 

When  not  extinguished  by  loss  of  pawn,  388. 

Liability  of  lessee  in,  after  assignment,  1259. 

Payable  now,  not  a  consideration  for  promise  to  pay  in  futuro,  275. 
VOL.  II.,  PART  II. — 31 
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DEBT. 

May  be  assigned,  852,  1295. 

Barred  by  bankruptcy,   1455-1463.     See  BANKRUPTCY. 

Barred  by  Statute  of  Limitations,  988-1026.     See  LIMITATIONS. 

Lessee  not  generally  liable  in,  after  land  gone,  1259. 

Assignment  of  a,  852,  1295. 

By  crown,   1295. 

Action  in  name  of  assignor,  1296. 

Discharge  from,  640,  672. 

When  extinguished  by  seizure  under  fi.  fa.  act  of,  248,  821. 

When  extinguished  by  higher  security.     See  ACCORD  AND  SATISFACTION. 

Effect  of  seizure  under  ca  sa.,  248. 

Abolition  of  imprisonment  for,  248.  , 

DEBTS.     See  MUTUAL  CREDIT;  SET-OFF. 

When  sufficient  to  support  a  commission  of  bankruptcy,  ii.  54. 

Mutual,  when  they  may  be  set  off  in  bankruptcy,  ii.    124,  130,  330,  336-361. 

Provability  of,  formerly  test  of  right  to  set-off,  ii.  336. 

Effect  of  present  statute  in  this  respect,  ii.  337. 

Demand  must  be  in  same  right,  ii.  341. 

Effect  of  claim  being  for  merely  unliquidated  damages,  ii.  342. 

DECEIT. 

Action  of,  294.     See  FALSE  REPRESENTATION  ;  FRAUD  ;  WARRANTY. 
Action  for,  when  it  lies,  ii.  75,  88-96. 
What  constitutes  fraud  in  law,  ii.  75,  88-94. 
Moral  fraud,  where  necessary,  ii.  90,  91. 

Mistaken  representation  in  good  faith  no  ground  for  action  of,  103. 
When  innocent  principal  adopting  contract  procured  by  fraud  of  agent,  is  liable 
for  that  fraud,  ii.  91. 

Effect  on  damages,  ii.  564. 

DECISION. 

Dismissal  of  appeal  for  want  of  jurisdiction,  when  a,  1088. 

DECLARATION. 

Count  for  rejecting  vote,  472. 

DECLARATIONS.     See  ADMISSIONS;  ENTRY;  EVIDENCE;  HEARSAY  EVIDENCE. 

By  deceased,  when  evidence,  563,  567.     See  ENTRIES. 

By  possessor  of  chattels,  evidence  of  ownership,  696. 

Effect  of,  by  deceased  persons  against  interest,  ii.  361,  370-385. 

Whether  necessary  that  there  should  be  other  evidence  than  entry,  ii.  367  371, 
ot  entries  I iy  persons  having  peculiar  means  of  knowledge,  ii.  372. 

Whether  entry  is  evidence  of  all  the  facts  stated  in  it,  ii.  373. 

Entries  by  executors,  ii.  373. 

By  collectors  of  taxes,  Ji.  373. 

By  a  mate  in  a  ship's  log,  ii.  373. 

By  toll  collectors,  ii.  374. 

By  stewards  of  manors,  ii.  375,  376. 

Effects  of  Inter  decisions,  ii.  374. 

Admissibility  of  entrir-  against  strangers,  ii.  375,  385. 

Effect  of  indorsements  of  payments  of  interest  on  bonds,  ii.  378. 

Statutory  provision  preventing  indorsements  from  operating  to  defeat  Statute  of 
Limitations,  ii.  378. 

Effect  of  entries  by  a  person  under  heavy  criminal  charge,  ii.  378. 

Effect  of  parol  declarations  by  deceased  persons,  ii.  379. 

Interest  of  party  making  declaration  must  be  a  pecuniary  or  proprietary  one,  u. 
370,  372,  379. 

When  entries  are  admissible  against  strangers  as  acts  of  ownership,  ii.  380. 

As  entries  relating  to  leases  or  licenses,  ii.  380. 

Evidence  of  reputation  when  admissible  on  questions  of  public  and  private -right* 
ii.  515-523. 

Of  drawee  no  evidence  that  drawer  has  no  right  to  draw,  ii.  69. 

Of  owner  of  land  inconsistent  with  idea  of  dedication  will  not  amount  to  dedica- 
tion, ii.  162. 

Of  deceased  person  that  he  had  a  brother,  held  competent  to  establish  right  of  his 
brother's  heirs  to  take  by  inheritance,  ii.  385. 
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And  admissions  against  interest,  ii.  1001-1025. 

DEDICATION.     See  HIGHWAY. 

When  presumed,  ii.  147. 
How  rebutted,  ii.  147,  148. 
How  many  years'  user  necessary,  ii.  147. 

Whether  dedication  can  be  presumed  of  a  substituted  way,  when  ancient  way  has 
been  wrongfully  obstructed,  ii.  147. 

Not  presumed  usually  against  crown,  ii.  147. 

Whether  presumable  when  a  portion  only  of  a  line  of  road  has  been  laid  out,  ii  -148. 
May  be  limited  in  point  of  time,  ii.  148. 
Whether  it  can  be  limited  in  duration,  ii.  148. 
Whether  it  can  be  partial  in  extent,  ii.  148. 
It  may  be  made,  subject  to  a  pre-existing  right  of  user,  ii.  148. 
Or  of  ploughing  up  at  certain  seasons,  ii.  148. 

Effect  of,  with  an  existing  obstruction  on  highway,  ii.  148,  152,  155. 
If  this  is  done,  what  would  otherwise   be  a  nuisance  cannot  be  complained  of, 
ii.  148. 

Not  compulsory  on  public  to  accept,  ii.  149. 

Rights  of  public  therefore  subject  to  mode  of  dedication,  ii.  148,  149,  155. 
Cannot  be,  to  limited  portion  of  public,  ii.  149. 
Unless  by  custom,  ii.  149. 

Etfect  of,  on  reversioners  and  remaindermen,  ii.  149. 
By  corporation,  ii.  149,  158. 

Assent  of  parish  not  necessary  at  common  law,  so  as  to  make  the  parish  liable  to 
repair,  ii.  149. 

But  necessary  for  public  to  assent  that  a  way  may  become  public,  ii,  150. 

Effect  of  highway  acts,  ii.  149,  150-155. 

Of  streets  which  become  highways  under  the  Public  Health  Acts,  ii.  154.. 

Effect  of,  over  adjoining  land,  ii.  155. 

Owner  of,  not  bound  to  fence,  ii.  155. 

He  cannot  however  excavate  so  as  to  make  way  dangerous,  ii.  155. 

Of  land  for  highway,  ii.  158. 

Definition  of,  ii.  158. 

May  be  express  or  implied,  ii.  158. 

Must  be  by  owner  of  soil,  ii.  158. 

One  tenant  in  common  cannot  make,  ii.  158. 

Mere  stranger  or  intruder  cannot  reverse,  ii.  158. 
Nor  tenant,  ii.  158. 

Nor  squatter,  ii.  158. 

Nor  Indian  under  disability,  ii.  158. 

When  valid  by  executor,  ii.  158. 

When  valid  by  mortgagor,  ii.  158. 

By  trustees,  ii.  158. 

By  married  women,  ii.  158. 

By  agent  authorized  to  lay  out  town,  ii.  158. 

May  be  by  parol,  ii.  158. 

No  particular  formality  necessary,  ii.  158. 

May  be  presumed  from  lapse  of  time,  ii.  158. 

Presumption  of,  from  lapse  of  time,  ii.  159. 

Where  intent  to  dedicate  will  be  presumed  against  owner,  ii.  159. 

Implied  from  user,  ii.  159. 

May  take  place  by  immediate  presumption,  ii.  160. 

Exhibiting  map  with  streets  marked  out  and  selling  lots  with  reference  thereto, 
ii.   160. 

Not  vitiated  because  effected  by  payment  of  money,  ii.  161. 

Where  once  made  and  accepted  irrevocable,  ii.  161. 

May  be  made  in  prcesenti  to  be  carried  into  effect  infuturo,  ii.  161. 

May  be  conditional,  ii.    161. 

Principal  of,  by  acts  of  owner  recognised  as  part  of  common  law,  ii.  161.' 

Mere  opening  of  way  and  permitting  public  to  use,  not  per  se  a  dedication,  ii.  161. 

Mere  widening  of  existing  highway  by  adjacent  owner  does  not  amount  to  dedi- 
cation, ii.  162. 

If  continued  for  great  length  of  time,  it  would,  ii.  162. 

Rests  upon  intention  of  owner  of  soil,  ii.  162. 
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DEDICATION. 

Intention  of  owner  to  dedicate  for  jury,  ii.  162. 

Question,  what  constitutes  a  legal,  for 'courts,  ii.  162. 

Of  owner,  how  manifested,  ii    162. 

Must  indicate  abandonment  by  owner,  ii.  162. 

Declarations  by  owner  inconsistent  with  dedication  will  prevent  such  conclusion 
ii.  162. 

To  make  complete,  acceptance  by  public  necessary,  ii.  162. 

Until  accepted  owner  may  revoke,  ii.  162. 

Reason  of  rule  making  acceptance  nece»ary  to  complete  dedication,  ii.  163. 

No  formal  acceptance  by  public  necessary,  ii.  163. 

When  acceptance  by  public  may  be  presumed,  ii.  163. 

Improving  highway  evidence  of  acceptance,  ii.  163. 

Repairing  not  only  evidence  of,  ii.  163. 

User  by  public  best  evidence  of  acceptance  of,  ii.  163. 

Acceptance  may  concur  on  a  single  day,  ii.  163. 

User  not  per  se  acceptance,  ii.  163. 

To  establish  acceptance  of,  by  user,  proof  should  he  unequivocal,  ii.  163. 

Acceptance  of  necessary  to  make  public  responsible  for  care  of,  ii.  163. 

Oul  de  sac  may  be  dedicated  for  highway,  ii.  164. 

Public  footways  may  be  created  by.  ii.  ir>4. 

Public  landings  may  be  created  by,  ii.  164. 

Parks,  public  squares,  commons  may  be  created  by,  ii.  164. 

Private  passage-way  cannot  exist  by,  ii.  164. 

Must  be  tp  whole  public,  ii.  164. 

i'tions  to  rule  that  land  HUM  he  dedicated  to  whole  public,  ii.  164. 

Land  may  be  d-  *  «ch«n.l  purpoM-<,  ii.  165. 

Land  may  be  d-  r  church  purposes,  ii.  165. 

Land  may  be  dedicated  for  burial  -round,  ii.  165. 

Doctrine  of  charitable  uses  need   not   be  called   into  play  to  support  dedication  to 
limited  portion  of  public,  ii.  165. 

When  land    dedicated,    abutting  owner  retains  everything  except  public  ease- 
ment, ii.  170. 

DEED.     See  FRAUDULBKT  COKVETAWCE  ;  ESTOPPEL. 

Of  separation,  when  void  litors,  18. 

On  consideration  of  future  separation  void,  735. 

Secu*  if  parties  already  separated,  7 35. 

Was  the  usual  form  of  agreement,  1285. 

Liability  under,  bow  di.*rhar;_'cd,  643. 

Failure  of  consideration  a  good  defence  to,  749. 

Want  of  consideration  not,  because  seal  import-  one.  749. 

K«juitable  defence,  where  action  on.  aiaiu-t  faith,  643. 

Parol  extension  of  time  for  performance  of,  643. 

No  estoppel  a<_rain-t  plea  that,  void,  when,  715,  722. 

Of  settlement  of  company,  presumed  notice  of  terms  of,  732. 

Lost  or  burnt  by  accident,  evidenc/  of  contents  of,  1303. 

Of  trust  for  creditors,  when  valid,  17,  18. 

Licence  no  le^al  defence  to  action  on,  643. 

Accord  and  satisfaction,  before  breach,  no  plea  to  action  on,  643. 

Payment  after  breach,  no  plea  to  debt  on,  643. 

Payment  after  day  was  no  legal  defence,  643,  678. 

Otherwise  now  by  4  Anne,  c.  16,  643. 

Simple  contract  in  release  of,  an  equitable  defence,  643. 

Joint,  whether  void  by  statutory  disability  of  one  party,  733,  734. 

Of  separation,  void  against  creditors.     See  FRAUDULENT  CONVEYANCE. 

Void  against  purchasers,  1  et  seq. 

Illegality  of.  pleadahle  to  action  on,  721,  722.     See  ILLEGALITY. 

When  illegal,  614  et  seq.     See  ILLEGALITY. 

Fraud  only  vitiates,  when  at  execution,  738. 

Reading  deed,  etc.,  738-9,  748. 

Void  if  consideration  is  contra  legem,  739. 

Examples.     See  ILLEGALITY. 

Alteration  of,  1299-1307,  1310. 

Alteration  of,  if  material,  by  party  holding  it  destroys  the  instrument,  1811. 

But  not  an  executed  conveyance  evidenced  by  it,  1311. 
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DEED. 

If  immaterial  qucere,  1312. 

Alteration  of,  presumably  before  execution,  1307. 

Rules  as  to  construction  of,  ii.  524,  529-541. 

Must  be  construed  so  as  to  give  effect  to  intention,  ii.  526,  529,  534. 

And  so  as  to  carry  out  transaction,  ii.  526,  529. 

Instances  of  application  of  rule,  ii.  529. 

Election  of  person  for  whose  benefit  deed  is  made  as  to  mode  of  its  operation, 
ii.   529,   533. 

Effect  of  ambiguities  in,  ii,  530-532. 

Different  meanings  given  to  same  words  according  to  context,  ii.  530. 

If  deed  cannot  operate  one  way  it  shall  another,  ii.  524,  529,  530. 

Errors  and  mistakes  in,  how  dealt  with,  ii.  530,  531,  532. 

Whole  instrument  to  be  looked  at,  ii.  530. 

Cy-prds  doctrine,  ii.  530. 

Effect  of  recitals  in  restraining  general  words,  ii.  531. 

When  they  may  amount  to  a  covenant,  ii.  531. 

Rule  as  to  falsa  demonstration  ii.  531. 

Conflicting  clauses,  how  dealt  with,  ii.  531. 

In  wills,  ii.  531. 

In  acts  of  parliament,  ii.  532. 

Parties  cannot  be  supposed  to  mean  to  create  a  forfeiture  or  do  illegal  act,  ii.  532. 

Construction  of  ancient,  by  usage,  ii.  532. 

By  contemporaneous  exposition,  ii.  532. 

When  a  blank  may  be  supplied  in,  ii.  532. 

Power  of  courts  of  equity  to  rectify  instruments,  ii.  532,  535. 

When  matter  will  be  implied  in,  ii.  532. 

Words  of  to  be  taken  most  strongly  against  party  using  them,  ii.  532. 

Limits  to  this  rule,  ii.  532. 

Difference  between  deed  poll  and  indenture,  ii.  533. 

Should  be  pleaded  according  to  legal  effect,  ii.  533. 

What  necessary  to  constitute  valid  conveyance,  ii.-  534. 

Any  instrument  showing  title  was  meant  to  be  given  in  return  for  value  received 
equally  good  as  deed,  ii.  534. 

'  Which  has  failed  as  release  may  be  rendered  valid  as  bargain  and  sale  by  averment 
and  proof  of  valuable  consideration,  ii.  534. 

When  conveyance  inoperative  as  bargain  and  sale  good  as  a  release,  ii.  534. 

Consideration  of  blood  allowed  to  be  shown  by  parol  although  pecuninary  con- 
sideration set  forth  in,  ii.  535. 

Words  of  condition  may  take  effect  as  trust,  ii.  535. 

Rent  reserved  to  third  person  failing  as  reservation  upheld  by  reading  deed  as  bar- 
gain and  sale  of  springing  use,  ii.  535. 

When  defective  in  matter  of  execution,  cannot  be  aided  by  intendment,  ii.  535. 

Of  bargain  and  sale  setting  forth  no  consideration  and  none  being  adduced  from 
without  for  its  support  will  be  void  at  law,  ii.  535. 

Under  statute  of  uses  generally  void  without  consideration,  ii.  531. 

Wish  to  secure  payment  of  debt  or  to  indemnify  surety  against  loss  not  enough  to 
sustain  bargain  and  sale  at  law  when  deed  itself  fails  to  express  consideration,  ii.  536. 

Special  enactments  in  many  states  dispensing  with  necessity  for  livery  of  seisin  and 
rendering  deeds  of  gift  or  grant  equivalent  to  feoffment,  ii.  538. 

Essentially  requisite  to  conveyance  of  legal  estate  in  land,  ii.  541. 
Effect  of  fraudulent  deed  under  which  estate  passes,  ii.  545. 
Rule  as  to  estoppel  against  setting  up  illegality  of,  ii.  545. 
Operation  of  estoppel  by  deed,  ii.  790-794,  818-858. 
Effect  of  signing  in  blank,  ii.  813-815. 

Whether  any  estoppel  when  transfers  of  shares  have  been  signed  in  blank  fraudu- 
lently filled  up  by  agent,  ii.  813-815. 

Whether  rule  as  to  estoppel  by  negligence  is  applicable  to,  ii.  813-815. 

DEER. 

When  distrainable,  790. 

Action  of  waste  for  feeding,  790. 

DEFAMATION,  496. 

See  PRIVILEGED  COMMUNICATIONS  ;  DAMAGE. 

Whether  damage  resulting  from  repetition  of  slander  will  support  action,  ii.  552,  555. 
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DEFENDANT. 

Must  have  notice,  or  judgment  void,  1130. 
When  actual  notice  not  required,  1132. 

DE  INJURIA. 

Effect  of,  1355. 

Cannot  show  an  abuse  of  authority  under,  1355. 

Except  when,  1355. 

How  to  be  used  when  title  in  question,  1381. 
DELAY. 

Of  court.     Court  does  not  suffer  parties  to  be  injured  by,  644. 

DELIVERY.     See  FRAUDULENT  CONVEYANCE. 

Of  negotiable  instrument  or  cash,  when  passes  property,  845. 

Gift  without  void,  276. 

Sale  without  passes  property,  when,  276. 

To  carrier,  where  it  may  be,  under  Carrier's  Act,  397. 

Symbolic  by  bill  of  lading,  1218,  1219,  1230. 

To  agent  of  vendee  for  forwarding  when  bars  stoppage  in  transitu,  1247  et  seq. 

To  vendee's  vessel,  when  bars  stoppage  in  transitu,  124S  et  seq. 

By  carrier,  when  and  where  to  be  made,  431. 

DELIVERY  ORDER. 

Effect  of  and  transfer  of,  810. 

DEMAND.    See  ACCORD  AND  SATISFACTION  ;  BILL  OF  EXCHANGE  ;   EXONERATION 
Of  admission  befoVe  breaking  doors,  245. 
Waiver  of  notice  of  protest  not  waiver  of  demand,  ii.  72. 
Waiver  of  includes  waiver  of  notice,  ii.  72. 
Waiver  of  notice  not  waiver  of,  ii.  73. 

DEMURRER.     See  JOINDER. 

When  should  be  for  non- joinder,  1409  et  seq. 
DEPOSIT.    373,  386.     See  BAILMENT. 

DE  PROPRIETATE  PROBANDA. 

Writ  of,  for  sheriff,  818. 
DETINUE. 

Where  lies  for  goods  distrained,  261. 

DEVISE. 

Qucere,  a  breach  of  condition  against  assignment,  106. 
To  pay  debts  includes  those  barred  by  Statute  of  Limitations,  1459. 
DEVISEE.     See  ADVERSE  POSSESSION. 

.Effect  of  limitation  acts  on  rights  of,  ii.  670. 

Who  accepts  under  will  cannot  impugn  right  of  testator  to  dispose  of  other  pio- 
perty  given  by  same  instrument,  ii.  139. 

DILIGENCE.     See  NEGLIGENCE. 

Different  degrees  of,  required  from  bailees.     See  BAILMENT. 

DIRECTOR. 

Of  company,  when  and  to  whom  liable  for  false  Deport,  296,  297. 

DISCHARGE. 

From  liability,  modes  of,  640,  641,  665  et  seq. 

From  liability,  oral,  without  value,  640,  673. 

Rules  as  to,  640. 

Of  bankrupt  must  be  pleaded  to  have  effect,  1274. 

Qucere,  is  extrinsic  proof  of  jurisdiction  necessary,  1108. 

DISCLAIMER. 

Right  of  trustee  in  bankruptcy,  1262. 

Effect  of  on  his  right  to  sever  fixtures,  1263  ;  and  Ex  parte  Brooke,  10  Ch.  D. 
100. 

Personal  liability  of  trustee  who  does  not  disclaim,  1266  ;  Ex  parte  Dressier,  9  Cb 
D.  125. 

DISHONOR.     See  BILL  OF  EXCHANGE  ;  NOTICE  OF  DISHONOR. 
Where  notice  of  must  be  given,  ii.  54,  59,  61. 
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DISSEISIN. 

Effect  and  nature  of,  ii.  614,  616,  622,  625,  627-632,  637,  644,  651,  652. 
At  election,  ii.  616,  661. 

DISSOLUTION. 

Of  partnership,  notice,  of,  1333. 

Deed  of,  when  void  against  creditors,  19. 

DISTANCE. 

Mode  of  measuring,  767. 

DISTRESS.     See  LANDLORD  AND  TENANT  ;  RENT. 
Doors  may  be  opened  to  make  a,  245. 
Barn  or  outhouse  may  not  be  broken  to  make  a,  244. 
Bailiff  ejected  while  distraining  may  break  doors  to  re-enter,  244. 
Abuse  of  right  of,  made  it  a  trespass  ab  initio,  261,  264. 
Damages,  value  of  goods  without  deducting  rent,  261,  262. 
When  does  not,  262. 
In  case  of  landlord,  261. 
On  distress  for  poor  rates,  252. 
Highway  rates,  262. 
Public  health  rates,  262. 

Unlawful  detention  of  goods,  not  a  trespass  ab  initio,  262. 
Effect  of  power  of,  for  interest  of  mortgage,  967. 
After  the  tender  on  the  land  tortious,  260. 

Tender  after,  and  before  impounding,  detainer  only  tortious,  260. 
Tender  after  impounding,  bad  at  common  law,  260,  261. 
Tender  within  five  days  of  taking,  detainer  tortious,  260,  261. 
Tender  without  expenses,  after  warrant  but  before  execution,  good,  260,  261. 
How  to  recover  goods  after  return  irreplevisable,  260,  261. 
In  action  for  irregularity  in,  damage  must  be  proved,  262. 
Tenant  threatened  with,  by  superior  landlord,  may  pay  the  rent,  281. 
Demand  of  rent  a  threat  of,  when,  282. 

Rent  paid  under,  when  recoverable  from  party  primarily  liable,  281. 
Right  to  take  goods  removed,  793. 

Distinction  between  common  law,  and  conventional.  793. 
In  general,  chattels  found  on  demised  premises  during  term,  liable,  793. 
Things  absolutely  privileged  from. 

Things  annexed  to  freehold,  785,  787,  794. 
Why  privileged,  785,  787. 
Machinery,  fixed,  when  privileged,  788. 
Growing  corn,  787. 
Other  growing  product,  what,  787. 

Things  delivered  to  a  person  in  the  way  of  trade,  785,  787. 
Meaning  of  "  in  the  way  of  trade,"  785,  787. 
Instances  of,  785,  788-790. 
Why  privileged,  785. 

Materials  delivered  to  be  worked  up,  exempt,  when,  785. 
Machinery  to  work  with,  when  not,  790. 

Things  which  cannot  be  restored  in  the  same  plight,  785-790,  793. 
Sheaves  of  corn,  &c.,  785-790,  793. 
Distrainable  by  statute,  785-790. 
Semble,  must  be  sold  within  five  days  790. 
Things  in  actual  use,  785,  790,  794, 
Why  privileged,  785,  790. 
Animals  ferce  naturw,  why,  785,  790. 
Deer,  when  exempt,  790. 
Qucere,  dog,  791.     See  DOG. 
Things  in  the  custody  of  the  law,  791,  794,  795. 
Property  distrained  damage  feasant,  791.. 
Or  taken  in  execution,  791,   794. 
Things  privileged  sub  modo. 

Beasts  of  the  plough  and  instruments  of  husbandry,  785,  791. 

What  beasts  are  such,  791,  792. 

Beasts  which  improve  the  land,  791,  792. 

Exception,  in  case  of  poor-rates,  791,  792. 


1080  INDEX. 

DISTRESS. 

Why  privileged,  791,  792. 

Implements  of  trade  or  profession,  785,  787,  792. 
Implements  of  trade  in  actual  use,  why,  791. 
Privileged,  if  there  be  other  sufficient  distress,  792. 
Unless  that  other  distress  be  growing  crops,  792. 
Or  things  only  distrainable  by  statute,  792. 

Stranger's  goods  on  land  with  consent  of  landlord,  exempt,  792,  795-796. 
Stranger's  goods  cannot  be  taken  under  county  court  warrant  if  lodgers'  goods, 
795-796. 

What  property  in  goods  distrained  sufficient  to  give  right  of  action,  793. 

Landlord  not  bound  by  his  notice  of,  966. 

Notice  of,  must  be  in  writing,  966. 

Notice  of  sale  under,  day  for  payment,  surplusage  in,  966. 

Excessive,  no  action  for,  when,  503. 

Case  when  tenant  under  covenant  to  use  the  goods,  793. 

When  money  paid  under  wrongful,  can  be  recovered  back,  ii.  442. 

Right  of,  how  affected  by  the  3  &  4  Wm.  IV.,  c.  27,  ii.  679. 

Payment  of  rent  under,  may  be  explained,  ii.  796,  797. 

Fixtures  cannot  be  distrained,  ii.  231. 

DIVIDEND  WARRANT. 

Whether  negotiable,  846,  848. 

DIVISIBILITY. 

Of  contract  within  Statute  of  Frauds,  562,  616. 

Of  contract,  in  part  illegal,  726,  772. 

One  illegal  consideration  whole  promise  void,  727. 

Of  conviction,  when  part  bad,  1094. 

Of  contract  of  sale,  359-364. 

DIVORCE.     See  ESTOPPEL  ;  HUSBAND  AND  WIFE. 

Effect  of,  on  liability  of  husband  on  wife's  contracts,  ii.  502,  503. 
Effect  of  judicial  separation,  ii.  502. 
Protection  of  property  and  earnings  of  wife,  ii.  502. 

Liability  of  husband  for  expenses  of,  rendered  necessary  by  his  cruelty,  ii.  504,  510. 
Effect  of  sentences  of  ecclesiastical  courts  under  old  law,  ii.  734-741,  762-765. 
Of  English  Divorce  Court,  ii.  765. 

•    Power  of  Scotch  and  foreign  courts  over  marriages  contracted  in  England,  ii. 
785-790. 

DOCK. 

Liability  of  owner  for  damage  to  ship,  392. 
Beyond  low-water  mark  not  a  fixture,  ii.  233. 

DOCK  WARRANT. 

Whether  negotiable,  846. 

DOCTOR. 

Right  of  action  of,  for  fees,  275. 

DOG. 

Whether  distrainable,  semble  is,  791.    ' 

Trespass  for,  not  laying  it  as  tame,  791. 

Trover  for,  791. 

Whether  "ferae  naturae,"  791. 

Held  to  be  vermin,  by  Eliot,  J.,  791. 

Not  a  subject  of  tithes,  791. 

Larceny,  could  not  be  of,  at  common  law,  791. 

Battery  in  defence  of  your,  justifiable,  791. 

Not  within  limitation  of  damages  in  Traffic  Act,  400. 

DOMESTIC  SERVANT.     See  ACTION  ;  SERVANT. 

Remedies  of,  in  case  of  wrongful  dismissal,  ii.  29-33. 

DOMICIL.     See  ESTOPPEL. 

Effect  of,  on  validity  of  marriages  here  and  abroad,  ii.  787,  788. 
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DONKEY. 

Case  of  the,  504. 

DOORS.     See  HOUSE  ;  SHERIFF. 

May  be  lawfully  shut  in  sheriffs  face,  when,  238. 

Outer,  may  be  broken  to  execute  process,  when,  239,  245-247. 

Inner,  may  be  broken  to  execute  process,  244. 

Without  demand  of  admission,  246. 

Breaking  of,  by  sheriff,  what  a,  245. 

DORMANT  PARTNER. 

Liability  of,  1333. 

Principle  on  which  he  is  liable,  ii.  418. 

DOWER. 

Claim  to,  when  barred  in  equity  by  limitation  act,  ii.  503. 

DRAFT  ON  BANKER. 

Negotiability  of,  845. 

Acceptor  may  recover  amount  paid  on  forged  from  bank  to  which  draft  sent  for 
collection,  ii.  427. 

DRAINS.     See  HIGHWAY. 

DRAWER.    See  BILL  OF  EXCHANGE  ;  EXCUSE. 

Of  bill,  when  entitled  to  notice  of  dishonor,  ii.  54,  59-61,  62. 

Of  bill,  presumption  he  has  funds  in  drawee's  hands,  ii.  69. 

Of  bill  accepted  for  his  accommodation  not  entitled  to  notice,  ii.  69. 

When  lack  of  funds  shown,  onus  on  drawers  to  show  they  have  reasonable  ground 
to  expect  bill  to  be  honored,  ii.  69. 

Not  requisite  that  funds  should  be  in  place  where  bill  is  payable,  ii.  69. 

If  drawer  have  funds  in  drawee's  hands,  he  has  right  to  expect  the  bill  to  be 
honored,  even  though  he  knew  drawees  were  insolvent,  ii.  69. 

Insolvency  of,  bill  does  not  excuse  want  of  notice,  ii.  71. 

DUPLICATE. 

Pawnbroker's,  larceny  of,  392. 

DUPLICITY.     See  PLEADING. 

In  pleading,  what  is  (arg.),  1380,  1388. 

DURESS. 

When  money  paid  under,  can  be  recovered  back,  ii.  441-443,  455. 
Agreement  cannot  be  avoided  by  duress  of  goods,  ii.  443. 
Of  goods,  ii.  455. 

DWELLING-HOUSE,  238. 

EASEMENT.     See  COVENANT. 
Definition  of,  ii.  157. 
How  right  to  may  be  terminated,  ii.  165. 
What  amounts  to  adverse  possession  of,  ii.  720. 

ECCLESIASTICAL  COURT.     See  SPIRITUAL  COURT. 

EJECTMENT. 

Venue  local  in,  why,  1041. 

When  entry  may  be  made  without  bringing,  262,  1347. 

Defence  of  lessee  before  mortgage,  ats.  mortgagee,  971. 

By  mortgagee,  904. 

Plaintiff  must  recover  by  strength  of  own  title,  708. 

Sheriff  may  break  house,  to  deliver  possession  in,  239,  240. 

Explanation  of  the  fictions  in,  1396. 

In  whose  name  trespass  for  mesne  profits  should  be  brought,  1394,  1397. 

Where  there  must  be  entry  first,    1399. 

Judgment  in,  evidence  of  plaintiff's  title  since  what  time,  1394,  1397. 

And  against  whom,  1398. 

The  costs  of  may  be  recovered  as  damages,  1394,  1399. 

By  giving  notice  may  recover  mesne  profits  in,  1402. 

Even  against  assignee  of  land  after  suit  brought,  1403. 

If  mesne  profits  recovered,  defendant  has  emblements,  1404. 
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EJECTMENT. 

Claim  for  mesne  profits  may  be  conveyed  with  claim  for  the  land,  1405. 

Measure  of  damages  in,  1400,  1403. 

Compensation  for  improvements,  1401,  1404. 

To  whom  allowed,  1404. 

Effect  of  judgment  in,  ii.  624,  638,  647. 

Admission  of  genuineness  of  deed  by  heir  of  grantor,  ii.  385. 

Lies  by  owner  of  land  abutting  highway,  ii.  170-172. 

ELECTION.      See    ASSIGNEE  ;    MORTGAGOR   AND    MORTGAGEE  ;    PRINCIPAL    AND 
AGENT. 

Once  made,  cannot  be  retracted,  100,  120,  355. 

By  tenant,  to  deduct  from  rent,  287. 

By  assignees,  to  take  bankrupt's  lease,  1261  ft  seq. 

Contracts  touching  frauds  committed  at  an,  745. 

Effect  of  affirmance  by  assignees  of  bankrupts'  contracts,  ii.  124,  130-139. 

By  assignees  or  trustee  in  bankruptcy,  to  sue  in  contract  or  tort,  ii.  124,  130-139. 

Effect  of,  to  give  credit  to  agent,  principal  being  known,  ii.  385,  392,  398,  402, 
407,   427,   435. 
,  Right  of  creditor  to  elect  to  sue  either  principal  or  agent,  ii.  407,  426. 

What  amounts  to,  ii.  408,  427. 

Right  to  exercise  by  party  taking  under  ambiguous  deed,  ii.  533. 

Where  rights  are  inconsistent  election  of  one  will  be  waiver  of  other,  ii.  135. 

Of  remedies  need  not  be  promptly  made  if  condition  of  parties  is  not  changed, 
ii.   135. 

Defence  of  waiver  by,  arises  where  rights   are   inconsistent,  not  where  they  are 
alternative,  ii.  186. 

Whether,  when  necessary  to  elect  between  inconsistent  right  or  remedies,  choice  is 
final,  ii.  136. 

Where  a  bond  or  promissory  note  is  joint  and  several  promisee  or  obligee  must  trea* 
'it  as  one  or  the  other,  ii.  137. 

When  once  made  final,  ii.  137. 

Act  from  which  intention  to  elect  deduced  must  be  clear,  ii.  137. 

Accepting  proceeds  of  unauthorized  sale  precludes  owner  from  treating  it  as  tort, 
ii.   137. 

To  render   election  between  opposite  rights  binding  there  must  be  notice  of  all 
material  circumstances  making  it  ;i  iluty  in  choose,   ii.  137. 

Estoppel  of,  binds  privies  as  well  as  parties,  ii.  138. 

By  vendor  to  agent  for  undisclosed  principal,  ii.  138. 

Fixtures  by,  ii.  241. 

ELECTOR. 

Action  by,  for  rejection  of  vote,  473  et  seq. 

Not,  where  not  entitled  to  vote,  495. 

Right  to  vote  for  county,  original  and  inseparable  from  freehold,  485. 

For  borough,  annexed  to  tenure,  486. 

ELEVATED  RAILWAYS. 

Whether  new  servitude  upon  highway,  ii.  184. 

EMBLEMENTS. 

Occupation  in  lieu  of,  933. 

Tenant  for  years  not  entitled  to.  933. 

Right  to,  on  entry  for  forfeiture,  106. 

Right  to,  in  ejectment  where  me&ne  profits  recovered,  1404. 

Origin  of  rule  of  law  as  to,  ii.  110. 

EMINENT  DOMAIN.     See  HIGHWAY. 

ENDORSER. 

Not  entitled  to  notice  when  drawee  assigns  to,  or  indemnifies  him,  ii.  65. 
If  endorser  with  full  knowledge  that  he  is  discharged,  promises   to   pay,  it  is   a 
waiver  of  notice,  ii.  68. 

Entitled  to  notice  where  note  or  bill  endorsed  for  accommodation  of  maker,  ii    69. 
Even  though  maker  insolvent,  ii.  69. 

For  whose  accommodation  maker  signed  note  not  entitled  to  notice,  ii.  69. 
Actual  fraud  by  upon  holder  of,  endorsee  forfeits  his  right  to  notice,  ii.  70. 
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ENDORSER. 

Where  same  party  maker  and  endorser  notice  not  necessary,  ii.  70. 
Joint,  each  entitled  to  notice,  ii.  70. 

ENEMIES,  PUBLIC. 
Who  are,  466. 

ENTIRETY.     See  DIVISIBILITY. 

ENTRIES.     See  DECLARATIONS;  EVIDENCE. 

By  persons  deceased,  are  evidence  on  proof  of  handwriting,  1.  if  against  interests, 
563  ;  2.  or,  in  the  course  of  business,  564,  567. 

The  latter  only  of  facts  which  bound  to  enter,  564,  567. 

Must  have  been  made  at  the  time,  564,  567. 

The  form  of  all  facts  connected  with  the  matter,  564,  567. 

Entry  of  facts  not  necessary  to  performance  of  duty,  565. 

Rule  of  cases,  565. 

Parol  statements,  567. 

Cases  of  inadmissibility  of,  566. 

Establishment  of  rule  of  Pi-ice  v.  Torrington,  in  United  States,  567. 

Examples:  notaries'  books,  church  book,  family  bibles,  etc.,  568-571. 

Law  of  the  states  examined  seriatim,  567-570. 

When  maker  of  entries  not  dead,  572. 

Is  absence  from  state  sufficient,  571. 

Admissible  if  identified,  though  he  does  not  remember  making  them,  572. 

These  cases  distinguished  from  refreshing  memory  by  memoranda,  572. 

Private  memoranda  verified  by  oath,  573. 

Same  entries  admissible  as  if  maker  dead,  573. 

2ases  of  business  memoranda,  574-575. 

Cases  of  private  memoranda,  575-577. 

Cases  of  refreshing  memory,  577-581. 

Summary  of  American  law  as  to  shop-books,  581. 

Summary  of  state  law  seriatim,  581-614.  . 

Maine,  581-584. 

New  Hampshire,  etc.,  584-585. 

Made  by  deceased  person  having  peculiar  means  of  knowledge,  and  against  interest, 
when  evidence,  ii.  361,  370-380. 

Must  be  against  pecuniary  or  proprietary  interest,  ii.  370,  .379. 

Distinction  between  effect  of,  and  entries  in  usual  course  of  business,  ii.  370. 

Distinction  between  effect  of,  and  entries  by  person  having  peculiar  knowledge, 
ii.  372. 

Query,  if  distinction  sound,  ii.  372. 

Effect  of  entries  charging  receipt  of  money,  ii.  373. 

Entries  by  mate  in  ship's  log,  ii.  373. 

Entries  by  stewards  of  manors,  ii.  375,  376. 

By  clerk  to  steward,  ii.  376. 

By  receiver  of  port  dues,  ii.  376. 

Entries  when  admissible  as  acts  of  ownership,  ii.  380. 

Entries  as  to  leases  and  licenses,  ii.  380. 

In  regular  course  of  persons'  business  and  against  interest  are  evidence  after  his 
death,  ii.  383. 

In  books  of  deceased  persons  against  interest,  ii.  385. 

ENTRY. 

Right  of,  may  be  enforced  by  peaceable,  262,  1347. 

Without  ejectment,  262,  1347. 

Criminal  liability  for  forcible  entry,  262,  1347. 

For  a  forfeiture,  what  sufficient,  104,  130. 

Estate  beginning  with  livery  only  determined  by  entry,  102,  119,  130. 

EQUITABLE  DEFENCE. 

Discharge  from  specialty,  by  simple  contract,  643. 

Agreement  to  refer,  semble,  not  an,  642. 

Agreement  to  suspend  right  of  action,  whether  an,  642. 

EQUITABLE  MORTGAGE. 

Where  a  breach  of  condition  in  lease,  105-106. 
By  pledging  title-deed,  389. 
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EQUITABLE  RIGHTS.     See  CHANCERY  ;  ESTOPPEL. 

When  equity  will  enforce  verbal  agreement  by  landlord  notwithstanding  Statute  of 
Frauds,  ii.  110. 

Power  of  courts  of  equity  to  rectify  deeds,  ii.  532. 

Effect  of  the  3  &  4  Wm.  IV.,  c.  27,  on  right  to  take  proceedings  in  equity,  ii.  690, 
694,  695. 

Effect  in  equity  of  representation  as  to  intention,  ii.  808,  809. 

Right  of  a  person  to  sue  in  equity  who  has  declared  an  intention  to  give  up  a 
debt,  ii.  808. 

Effect  in  equity  of  a  verbal  promise  to  provide  for  a  relation  by  will,  ii.  809. 

EQUITY.     See  CHANCERY  ;  ESTOPPEL  ;  SET-OFF. 

Will  not  relieve  against  forfeiture  for  breach  of  condition  when,  107-108,  113. 

Follows  the  law  in  questions  of  venue,  1074. 

But  may  act  on  the  person  even  in  contracts  touching  land,  1077. 

Notice  taken  of  an,  at  law,  1296. 

"  The  law  merchant  a  system  of,"  1297. 

Jurisdiction  of  equity  over  set-off,  ii.  348. 

Will  not  generally  enlarge  right  of  set-off,  ii.  355. 

How  dealing  with  mutual  creditors,  ii.  355. 

Interference  of,  to  carry  right  of  set-off  beyond  limits  fixed  by  law,  ii.  360. 

EQUITY  OF  REDEMPTION. 

Assignee  of,  has  no  legal  rights,  389. 
Assignments  of,  will  not  carry  covenant,  389. 

ERROR. 

A  writ  of  right,  508. 

Ex  debito  justitia,  1096. 

Except  in  treason  and  felony,  508. 

Does  not  lie  on  conviction,  1096. 

ESCAPE.     See  ARREST  ;  SHERIFF. 
Retaking  on,  244. 

ESTOPPEL. 

Nature  of  an  estoppel,  171. 

K>tati-  by,  foci  by  interest  becomes  one  in  interest,  171. 

Mutuality  of,   1108. 

None  in  case  of  eviction  by  title  paramount,  170. 

When  none  against  pleading  that  deed  void,  722. 

Rule  that  none  when  truth  appears  by  the  same  instrument,  171. 

None  when  pleadings  ili-rlose  the  truth,   172. 

None  against  denying  particular  estate  laid  in  lessor,  172,  173,  207. 

Unless  according  to  terms  <>t  lease  he  has  that  estate,  172,  173. 

Against  lessee,  though  lessor's  title  does  not  appear,  172,  173. 
nee  of  reversion  by,  may  sue  on  covenants,  171. 

Tin  nigh  assignment  discloses  want  of  title,  171. 

Covenants  will  run  with  an  estate  by,  171,  207. 

Receipt  does  not  work  one,  636. 

Entrusting  evidence  of  property  to  one  who  sells,  may,  1225. 

Advertisements  as  estoppels,  898,  903. 

Interest  when  it  accrues  feeds  the  estoppel,  ii.  726. 

Operation  of  fine  by,  ii.  731,  733,  755. 

Effect  of  lease  by  a  person  having  no  interest  in  land,  but  afterwards  acquiring 
one,  ii.  731-744. 

Judicial  proceedings  not  usually  admissible  in  evidence,  except  between  same 
parties,  ii.  734,  752-755. 

Effect  of  judgments  of  courts  of  concurrent  and  exclusive  jurisdiction,  ii.  735. 

Effect  of  judgments,  on  subject  of  marriage,  of  spiritual  and  divorce  courts, 
ii.  734,  762,  765. 

Effect  under  old  law,  of  certificate  of  ordinary,  ii.  735. 

Effect  of  sentence  in  a  suit  for  jactitation,  ii.  734,  741. 

Not  conclusive  evidence  so  as  to  exclude  proof  of  marriage,  ii.  733. 

Effect  of  sentence  may  be  avoided  by  fraud,  ii.  740,  741. 

Effect  of  sentences  of  nullity,  and  of  affirmance,  of  marriage,  ii.  735,  737. 

Power  of  temporal  courts  to  deal  incidentally  with  questions  belonging  to 
•piritual  courts,  ii.  737. 
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ESTOPPEL. 

Sentence  of  a  foreign  court  of  admiralty  on  question  of  prize  when  conclusive, 
ii.  742,  776-781. 

Effect  of  judgment  in  scire  facias  as  an  estoppel,  ii.  743. 

Definition  of  "estoppel  "  by  Lord  Coke,  ii.  744. 

Origin  and  reason  of  rule  of  law  as  to,  ii.  744,  745. 

Of  similar  effect,  but  higher  in  degree  than  admission,  ii.  745. 

Three  classes  of  estoppel,  ii.  746. 

Sometimes  said  to  be  odious,  ii.  816. 

Doctrine  of  election  which  prevents  party  from  claiming  in  repugnant  rights  ex- 
tension of  principle  of  estoppel,  ii.  816. 

Now  viewed  favorably  by  courts,  ii.  816. 

Office  of,  at  law  like  that  of  injunctions  in  equity,  ii.  817. 

Doctrine  that  regarded  estoppels  as  odious  should  be  understood  as  only  applying 
when  its  technicality  cannot  be  subordinated  to  its  equity,  ii.  817. 

When  deed  of  bargain  and  sale  by  feme  sole  and  recites  that  she  is  covert,  neither 
party  estopped  from  snowing  truth,  ii.  817. 

Definition  of,  ii.  817. 

Of  compromise,  ii.  818. 

Executory  agreement  seldom  operates  as  an  estoppel,  ii.  818. 

Estoppels  of  record,  ii.  746-760. 

Matters  appearing  in  record  cannot  be  denied,  ii.  746-748. 

Error  cannot  be  assigned  of  matter  contradicted  by  record,  ii.  746. 

Instances,  ii.  746. 

Effect  of  record  being  coram  nonjudice,  ii.  748. 

Of  truth  appearing  on  the  same  record,  ii.  748. 

Of  matter  averred  being  consistent  with  record,  ii.  748. 

Of  allegation  in  record  being  uncertain,  ii.  748,  755,  777. 

Of  matters  not  alleged  positively,  ii.  748,  755,  777. 

Of  matter  not  traversable,  ii.  748. 

Of  there  being  estoppel  against  estoppel,  ii.  748.  „ 

Of  estoppel  not  being  mutual,  ii.  748. 

No  estoppel  where  an  interest  passes,  ii.  749,  793. 

Of  judgment  not  intended  to  be  final,  ii.  749. 

Of  record  as  proof  of  the  judgment  itself,  ii.  749. 

Judgments  in  rem,  ii.  745-751,  761,  762,  777-790. 

How  they  differ  from  judgments  in  personam,  ii.  750. 

Their  binding  effect  on  all  persons,  ii.  750,  777. 

Condemnation  of  goods  in  the  Exchequer,  ii.  750. 

Acquittal  of  goods  in  the  Exchequer,  ii.  750. 

Orders  of  sessions,  when  in  rem,  750. 

Effect  of  order  of  sessions  unappealed  against,  or  confirmed  on  appeal,  ii.  751. 

Whether  judgment  in  rem  need  be  one  of  court  of  exclusive  jurisdiction,  ii.  751. 

Effect  of  sentence  of  Prize  Court,  ii.  751. 

Effect  of  judgments  in  rem  in  affecting  status  of  individuals  and  property  in 
goods,  ii.  750,  751. 

Judgment  of  outlawry,  ii.  751. 

Judgments  in  rem  only  conclusive  as  to  matters  in  question  and  material,  ii. 
751,  764. 

Effect  of  judgments  inter  partes,  ii.  751. 

Estoppel  of  parties,  ii.  752. 

Estoppel  of  husband  and  wife  by  previous  verdict  to  which  wife  was  a  party, 
ii.  752. 

Estoppel  by  finding  on  plea  of  set-off  in  former  action,  ii.  753. 

Effect  of  cases  upon  mode  of  replying  to  pleas  of  set-off,  ii.  754. 

Verdict  against  person  suing  in  one  capacity,  no  estoppel  when  he  sues  in 
another,  ii.  754. 

Effect  of  admissions  on  pleading  as  an  estoppel,  ii.  754. 

Estoppel  of  corporations  by  their  previous  acts,  ii.  754. 

Estoppel  of  privies,  ii.  755. 

Privies  in  blood,  ii.  755. 

In  law,  ii.  755. 

In  estate,  ii.  755. 

Estoppel  operates  on  all  persons  claiming  through  person  originally  estopped, 
ii.  755. 
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Where  verdict  is  relied  on  as  an  estoppel,  it  must  be  shown  that  same  point 
was  in  issue,  ii.  755. 

How  far  a  defendant  who  omits  to  set  up  a  defence  in  one  action  is  estopped 
in  another,  ii.  756. 

I*  is  enough  if  point  was  raised  as  one  of  issues  in  previous  proceedings,  ii.  756. 

Form  of  action  need  not  be  the  same,  ii.  757. 

Evidence  admissible  to  explain  record  in  previous  action,  ii.  757. 

Effect  of  magistrate's  decision  under  2  &  3  Viet.  c.  71,  s.  40,  ii.  757. 

Same  under  6  &  7  Viet.  c.  86,  s.  28,  ii.  757. 

How,  before  the  Judicature  Acts,  estoppel  by  verdict  was  to  be  taken  advantage 
of,  ii.  757. 

Whether  it  need  have  been  pleaded  or  was  conclusive  in  evidence,  ii.  757, 
760,  768. 

Effect  of  judgment  in  ejectment  in  action  for  mesne  profits,  ii.  758.  759. 

Effect  of  verdict  of  guilty  on  indictment  for  stopping  a  highway,  ii.  7*8. 

Effect  of  there  being  no  opportunity  to  raise  question  by  plea,  ii.  759. 

Effect  of  waiver  of  estoppel  by  not  pleading  it,  ii.  759. 

Effect  of  replication  by  way  of  estoppel  to  a  plea  of  libervm  tenemenlum,  ii.  760. 

Whether  a  judgment  unreversed  can  be  objected  to  as  erroneous,  ii.  760. 

Whether  it  can  be  shown  to  have  been  obtained  by  fraud,  ii.  741,  760,  772. 

Estoppels  by  record,  ii.  963. 

Matters  once  judicially  determined  cannot  be  again  drawn  into  controversy  as 
between  parties  and  privies  to  the  decision,  ii.  913. 

Nature  of  judgment  ha-  no  eHoct  on  operation  of  rule,  ii.  913. 

Immaterial  how  question   brought  before  court  if  it  be  actually  determined,  ii.  913. 

Illustrations  of  rule,  ii.  913,  914. 

Extends  to  every  allegation  which  was  at  issue  and  determined  in  course  of  pro- 
ceedings, ii.  914. 

Burden  of  proof  on  those  who  rely  on  estoppel,  ii.  915. 

When  it  appears  that  transaction  has  undergone  judicial  investigation  presumption 
that  judgment  covers  whole  irrefragable,  ii.  915. 

Illustrations  of  rule,  ii.  915. 

Of  former  adjudication  only  extends  so  far  as  subject-matter  of  second  suit 
substantially  same  with  first,  ii.  916. 

Dismissal  of  bill  in  equity  nearly  on  same  footing  with  judgment  for  defendant  in 
action  at  law,  ii.  916. 

Judgment  in  one  suit  will  be  conclusive  in  every  other  where  case  of  action  same, 
ii.  917. 

Question  which  has  been  judicially  determined  cannot  be  freed  from  estoppel  by 
change  in  form  in  which  presented  for  adjudication,  ii.  917. 

Rule  inflexible  and  will  not  yield  to  circumstances  or  hardships  of  applying  it  to 
case  in  hand,  ii.  917. 

Conclusivencss  of  former  recovery  cannot  be  overthrown  by  proof  that  it  was  pro- 
cured through  covin  or  subornation  of  witnesses,  ii.  917. 

Principle  same  where  cause  heard  and  determined  by  arbitrators,  ii.  918. 

And  like  result  will  follow  where  point  decided  on  merits  in  suit  at  law  again 
brought  in  question  on  same  ground*  in  equity,  ii.  918. 

In  order  that  judgment  in  one  action  shall  be  conclusive  in  another  it  must  appear 
that  question  in  controversy  in  second  suit  litigated  and  decided  in  h'rst,  ii.  919. 

Judgment  not  evidence  of  any  matter  which  came  collaterally  in  question,  ii.  920. 

Scope  and  application  of  rule,  ii.  920. 

Rule  that  estoppels  must  be  certain  applies  with  peculiar  force  to,  ii.  922. 

Record  must  show  precise  point  determined  in  preceding  suit  in  order  to  raise, 
ii.  922. 

Rule  that  estoppel  not  extended  by  implications  suffers  exception  where  implication 
irresistible,  ii.  923. 

When  what  was  actually  decided  in  former  suit  can  be  ascertained  by  parol  evidence 
it  will  be  conclusive  notwithstanding  ambiguity  of  record  or  change  in  form  in  which 
question  presented,  ii.  925. 

Of  judgment  limited  in  all  cases  to  points  actually  decided,  but  will  not  be  less 
conclusive  as  to  them  because  it  does  not  go  further,  ii.  926. 

How  far  parol  evidence  admissible  to  show  that  matters  prima  facie  within  estoppel 
of  judgment  exempt  from  its  operation,  ii.  928. 
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Consideration  of  principle  under  which  former  recovery  may  be  a  bar  even  when  it 
appears  from  record  that  it  does  not  cover  ground  of  subsequent  suit,  ii.  930. 

Splitting  up  actions,  ii.  930-934. 

Principle  applies  both  in  contracts  and  torts,  ii.  931. 

Exception  to  rule  that  entire  cause  of  action  cannot  be  divided,  ii.  934. 

Award  ordinarily  has  force  of  judgment,  ii.  933. 

Parol  evidence  sometimes  admissible  to  limit  but  never  to  extend  estoppel,  ii.  936. 

Illustrations  of  rule,  ii.  936. 

Legal  presumption  that  court  did  not  receive  evidence  foreign  to  record  irrefragable, 
ii.  937. 

Estoppel  of  adjudication  made  on  grounds  purely  technical  limited  to  point  actually 
decided,  ii.  937. 

Of  judgment  extends  to  whole  matter  in  dispute  in  cause  in  which  rendered,ii.  940. 

Adjudication  in  favor  or  against  title  to  goods  or  land  or  that  plaintiff  is  or  is  not 
entitled  to  sum  certain  when  not  conclusive  of  minor  issues,  ii.  944. 

Of  judicial  proceedings  should  be  restricted  to  contract  or  transaction  on  which 
suit  founded,  ii.  945. 

Judgment  for  party  plaintiff  or  defendant  establishes  his  right  but  not  facts  on  which 
that  right  depends  unless  set  forth  definitely  of  record,  ii.  946. 

General  rule  relative  to  judgments  being  given  in  evidence  in  civil  suits,  ii.  947. 

Application  of  rules,  ii.  947  et  seq. 

Effect  of  what  takes  place  in  one  judicial  proceeding  upon  another  sometimes  due 
to  doctrine  of  equitable  rather  than  legal  estoppel,  ii.  950. 

Proper  mode  of  taking  advantage  of,  by  pleading,  ii.  951. 

When  no  opportunity  of  pleading,  estoppel  will  be  conclusive  in  evidence,  ii.  952. 

Judgments  in  rein  and  equitable  estoppels  equally  conclusive   whether  pleaded  or 
given  in  evidence,  ii.  954. 

Estoppel  against  estoppel  will  set  matter  at  large,  ii.  954. 

What  necessary  to  produce  this  result,  ii.  954. 

Of  judgment  binds  parties  and  privies,  ii.  954. 

Illustration  of  rule,  ii.  954  et  seq. 

In  general  no  one  can  be  made  party  to  judicial   proceeding  without  voluntary 
appearance  or  formal  and  legal  summons  to  appear,  ii.  955. 

Notice  actual  or  constructive  necessary  to  make  decree  binding,  ii.  955. 

Who  are  privies,  ii.  957. 

Judgment  which  does  not  operate  as  estoppel  may  be  admissible  as  link  in  chain 
of  title  and  for  other  purposes,  ii.  959. 

Judgment  on  question  of  title  to  land  binding  on  privies  in  estate,  ii.  961. 

Generally  no  one  not  a  party  to  judgment   can    be    bound    as    privy  unless   his 
title  originates  subsequently  to  period  at  which  judgment  pronounced,  ii.  961. 

Same  rule  applies  in  case  of  chattels,  ii.  961. 

Operation  of  judgment  as  merger  may  extend  further  than  that  which  it  has  as 
an  estoppel,  ii.  961. 

Only  final  adjudications  create  estoppels,  ii.  962. 

Allegations  or  averments  made  in  pleading  not  ordinarily  binding  of  themselves, 
ii.  962. 

Exception  to  rule,  ii.  962. 

Judgment  on  demurrer  may  be  conclusive  in  subsequent  proceeding  founded  upon 
or  growing  out  of  same  transaction,  ii.  963. 

Effect  of  admission  in  pleading  in  one  action,  upon  another,  ii.  963. 
Estoppels  quasi  of  record,  ii.  760. 

Judicature  Act  makes  certain  judgments  formerly  quasi  of  record  now  of  record, 
ii.  760. 

Decrees  in  chancery,  ii.  761,  763. 

Proceedings  in  ecclesiastical  courts,  ii.  761-766. 

Effect  of  grants  of  probate,  ii.  761,  762. 

Grant  is  a  decision  in  rem,  ii.  762. 

Power  of  court  of  chancery  over  will  of  which  probate  has  been  granted,  ii.  762. 

Sentence  of  matrimonial  and  divorce  court,  ii.  762,  765. 

Sentences  of  deprivation,  ii.  762,  766,  767. 

Whether  decree  of  spiritual  court  is  conclusive  evidence  in  a  criminal  proceeding, 
ii.  762. 

Effect  of  decrees  of  spiritual  and  other  courts  on  questions  incidentally  determined, 
where  subsequent  suit  is  for  another  purpose,  ii.  762-766. 
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Rules  of  the  civil  law  as  to  the  effects  of  judgments,  ii.  764. 

Effect  of  allegations  and  equity  in  a  bill  being  different,  though  subject-matter  of 
earlier  suit  is  the  same,  ii.  765. 

Application  of  doctrine  of  estoppel  in  the  divorce  court,  ii.  765. 

Sentences  of  courts  of  admiralty,  ii.  766. 

Of  college  visitors,  ii.  766. 
t  Of  courts  martial,  ii.  766. 

Of  judge  under  Parlimentary  Election  Act,  ii.  767. 

Of  Vice  Chancellor  of  Cambridge,  ii.  767. 

Of  tribunal  created  by  private  individual,  ii.  766. 

Decision  of  trustees  of  a  school  dismissing  master,* ii.  767. 

Decision  of  arbitrator,  ii.  767. 

Effect  of  verdicts  in  compensation  cases,  ii.  767. 

Whether  matters  quasi  of  record,  when  relied  on  as  an  estoppel,  need  be  pleaded, 
ii.  768. 

Rules  with  reference  to  defence  of  res  judicata,  ii.  764,  767,  768. 

Requisites  to  this  defence,  ii.  768. 

Effect  of  judgment  in  favor  of  one  of  several  joint  debtors,  ii.  768. 

Effect  of  magistrate's  order  under  6  &  7  Viet.  c.  86,  s.  28,  ii.  768. 

Same  under  2  &  3  Viet.  c.  71,  s.  40,  ii.  768. 

Effect  of,  judgment  in  replevin,  ii.  768. 

There  must  have  been  an  opportunity  of  recovering  in  the  earlier  suit  what  is 
sought  in  the  later,  ii.  768. 

Application  of  rule  to  proceedings  at  law  after  proceedings  in  Admiralty  Court, 
ii.  768. 

Admiralty  Court,  ii.  768. 

Judgments  of  foreign  and  colonial  courts,  ii.  769. 

They  do  not  cause  a  merger  of  original  cause  of  action,  ii.  769. 

Effect  of  suing  here  on  original  ground  of  action,  ii.  769.   • 

Of  suing  here  on  the  foreign  judgment,  ii.  769. 

Foreign  judgment  prima  facie  evidence,  ii.  769. 

On  what  principle  enforced  here,  ii.  769,  770. 

Pleading,  ii.  769. 

Foreign  judgment  enforceable  though  appearing  on  face  of  it  to  proceed  on  incor- 
rect view  of  Knglish  law,  ii.  769. 

Effect  of  judgment  being  against  law  of  nations  or  common  justice,  ii.  771. 

Of  court  having  no  jurisdiction,  ii.  771,  772,  776. 

Of  barbarous  foreign  law,  ii.  771. 

Of  wilful  disregard  of  KnglMi  law,  ii.  772.  • 

Of  judgment  being  obtained   by  fraud,  ii.  741,  760,  762,  772. 

Of  party  not  having  been  summoned,  ii.  772-774,  776. 

Whether  step*  mentioned  in  foreign  proceedings  are  to  be  deemed  to  have  taken 
place,  ii.  772,  773. 

Of  party  not  having  been  within  jurisdiction  of  court,  ii.  772-774. 

Foreign  judgment  cannot  be  impeached  on  merits,  ii.  774. 

Authorities  on  question,  ii.  774-776. 

Effect  of  foreign  judgment  admittedly  erroneous  according  to  the  foreign  law,  ii.  776. 

Effect  of  pendency  of  proceedings  in  foreign  courts,  ii.  776. 

Foreign  judgments  not  conclusive  here  if  not  shown  to  be  so  abroad,  ii.  776. 

Effect  of  ambiguity  in  foreign  judgment,  ii.  776. 

Mode  of  pleading  decision  of  a  foreign  court,  ii.  776. 

Judgments  of  a  foreign  court  in  rem,  ii.  776. 

Sentences  of  Admiralty  Court  on  prize  questions,  ii.  777-781. 

Effect  of,  on  questions  as  to  enemy's  property  and  neutrality,  ii.  777,  778. 

Sentence  conclusive  as  to  ground  on  which  it  proceeds,  ii.  777. 

Effect  of  no  ground  of  decision  being  stated,  ii.  777,  778. 

Judgments  not  conclusive  as  to  ground  of  condemnation,  if  ambiguous,  ii.  778-779. 

Judgments  when  conclusive  in  evidence,  but  not  pleadable,  ii.  780,  781. 

Effect  of  court  having  no  jurisdiction,  ii.  781. 

Prize  court  of  one  belligerent  cannot  sit  in  dominions  of  neutral  power,  ii.  781. 

Effect  of  decision  of  foreign  court  as  to  validity  of  sale  of  goods  abroad,  ii.  781-786. 

Effect  of  a  sale  of  personal  property  abroad  according  to  the  lex  loci,  ii.  781-786. 

Rules  with  reference  to  whether  foreign  proceedings  are  in  rem  or  inpersonam,  ii.784. 

Foreign  judgment  in  rem  conclusive  till  reversed,  ii.  785. 
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Sentence  of  foreign  court  on  a  marriage  within  its  jurisdiction  in,  ii.  786. 

Effect  on  question,  of  national  character  of  parties,  ii.  786-790. 

Whether  foreign  court  can  annul  English  marriage  when  not  voidable  here,  ii.  787. 

Effect  of  domicil  of  parties,  ii.  787,  788. 

No  power  in  foreign  courts  to  dissolve  English  marriage  when  parties  domiciled 
in  England,  ii.  787. 

Lex  loci  cannot  validate  a  marriage  prohibited  by  the  country  of  domicil,  ii.  789. 

Power    of   foreign  court   over  a    marriage  between  strangers   or  in  a  different 
country,  ii.  789. 

Difference  between  judgments  of  a  foreign  court  affirming  and  dissolving  mar- 
riage, ii.  789. 

Effect  of  foreign  judgments  on  matters  of  a  local  nature,  ii.  789. 
Estoppels  by  deed,  ii.  745,  746,  789-794. 

Effect  of  deeds  on  parties  executing,  ii.  789. 

Effect  of  recitals  in  deeds,  ii.  745,  790-793. 

How  far  rule  prevails  in  equity,  ii.  791. 

Difference  between  general  and  particular  recitals,  ii.  791,  792. 

Effect  of  ambiguity  in  recital,  ii.  534,  791. 

Intention  of  deed  must  be  looked  to,  ii.  792. 

Effect  of  words  of  grant  or  covenant,  ii.  793. 

Whether  estoppel  can  beu^ed  except  in  actions  on  the  deed  itself,  ii.  793. 

Pleading,  ii.  793. 

No  estoppel  where  an  interest  passes,  ii.  793. 

Assignee  of  a  reversion  by  estoppel  may  set  up  estoppel,  ii.  793. 

When  interest  feeds  the  estoppel,  ii.  794. 

Effect  of  estoppels  by  deed  on  persons  claiming  under  person  estopped,  ii.  794. 

Whether   fraud    of    party  to  deed    may  be    set  up    by  person    claiming   under 
him,  ii.  794. 

Estoppel  will  not  prevent  objections  to  stamp,  and  other  objections  allowed  for 
benefit  of  public,  ii.  794. 

Definition  of,  ii.  818. 

Branch  of  doctrine  that    sealed    instrument   shall  not   be   contradicted    by  any 
evidence  of  less  solemnity  than  its  own,  ii.  818. 

Recital  or  allegation  in  deed  or  bond,  certain  in  its  terms  and  relevant  to  matter 
in  hand  conclusive  between  parties,  ii.  819. 

Instances  of  above  rule,  ii.  819. 

Recital  couched  in  general  terms   and  relating  to  past  transactions  does  not  gen- 
erally operate  as  estoppel,  ii.  820. 

Exceptions,  ii.  820. 

Recital  under  seal  that  thing  was  delivered  precludes  donor  and   those  claiming 
under  him  from  disputing  title  of  donee,  ii.  820. 

Date  of  deed  cannot  be  contradicted  when  result  will  be  to  vary  effect  of  instru- 
ment or  defeat  any  right  meant  to  be  conferred,  ii.  820. 

When  covenant  made  basis  of  deed  it  will  be  conclusive,  ii.  820. 

Describing  land  conveyed  by  deed  as  bounded  by  road  deters  grantor  from  denying 
truth  of  description,  ii.  820. 

Both  legal  and  equitable  rest  ultimately  on  same  principles,  ii.  820. 

No  exception  to  rule  that  operation  of  deeds  is  question  of  intention,  ii.  820. 

When  introduction  of  statement  into  a  sealed  instrument  will  render  it  conclusive, 
ii.  820. 

Estoppel  by  recitals  should  be  cautiously  received,  ii.  821. 

Vague,  general  or  ambiguous  statement  will  not  constitute  an  estoppel,  ii.  821. 

Conveyance  of  all  man's  right,  title  and  interest  in   tract  will  not  estop  him  from 
proving  no  right  to  convey,  ii.  821. 

Joint,  or  joint  and  several  obligor  may  aver  that  he  is  in  point  of  fact  a  surety, 
ii.  821. 

Reason  of  rule,  ii.  821. 

Not  essential   to  estoppel  of  instrument  under  seal  that  admission  be   made  in 
terms,  ii.  822. 

As  are  founded  on  intention,  they  will  be  limited  by  it,  ii.  822. 

Recital  may  be  estoppel  for  some  purposes  and  not  for  others,  ii.  822. 

Consideration   of  deed  may  be  varied  in   amount   or  nature   by  parol   evidence, 
ii,  822. 

Estoppel  of  a  warranty  may  be  limited  by  object  of  deed,  ii.  822. 
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When  founded  upon  grant  or  contract  will  not  endure  after  instrument  has  ceased 
to  operate,  ii.  822. 

Lease  by  deed  indented  does  not  preclude  lessee  from  disputing  landlord's  title 
after  expiration  of  term,  ii.  822. 

Of  deed  is  limited  to  suits  based  upon  it  and  does  not  extend  to  collateral  Action, 
ii.  823. 

Statement  made  in  one  transaction,  not  binding  in  another  which  it  was  not 
designed  to  influence,  ii.  823. 

When  recital  that  consideration  pecuniary,  open  to  contradiction,  ii.  823. 

Estoppels  roust  be  mutual,  ii.  823. 

When  tenant  precluded  from  denying  landlord's  title,  landlord  cannot  allege  tnat 
he  had  nothing  in  demise  at  time  of  demise,  ii.  823. 

Man  taking  lease  of  his  own  land  from  feme  covert,  not  estopped,  ii.  824. 

Rule  that  must  be  mutual  does  not  apply  in  general  to  unilateral  instruments,  to 
which  one  party  only  sets  his  seal,  ii.  824. 

Lease  by  deed  poll  did  not  preclude  lessee  from  denying  lessor's  title,  ii.  824. 

When  both  parties  to  suit  for  land  claim  under  same  grantor  or  ancestor,  each 
bound  to  admit  title  so  derived  is  good,  unless  he  can  show  he  has  acquired  a  bet- 
ter, ii.  824. 

When  title  and  possession  transferred  together,  and  constitute  sole  reliance  of  gran- 
tee, his  right  subject  to  every  claim  that  would  have  been  good  against  grantor,  ii.  825. 

Purchaser  holding  under  conveyance  in  fee,  cannot  resist  demand  of  grantor's 
widow  for  dower,  on  ground  that  husband  had  not  estate  he  assumed  to  convey,  ii.  825. 

Grantee  holding  under  two  distinct  deeds  when  not  estopped  from  alleging  that  no 
title  passed  by  one,  ii.  826. 

Whether  deed  poll  will  create  estoppel  against  grantor,  ii.  826. 

Whether  shall  bind  both  parties  to  deed,  a  question  of  intention,  ii.  826. 

When  existence  of  as  to  one,  will  be  reason  for  inferring  it  as  to  other,  ii.  826. 

When  tenants  in  common  join  in  deed,  each  only  bound  to  see  that  his  own  title  re- 
cited correctly,  ii.  827. 

One  cannot  deny  anything  which  he  requires  his  antagonist  to  admit,  ii.  827. 

Rule  that  when  truth  appears  on  face  of  instrument  or  proceedings  there  can  be  no 
estoppel,  ii.  827. 

Exceptions  to  this  rule,  ii.  827. 

In  order  to  give  rise  to,  parties  must  ordinarily  be  sui  juris  and  instrument  so  exe- 
cuted as  to  be  legally  valid,  ii.  829. 

Operation  of  recitals  in  deed  of  married  woman,  ii.  829. 

Deed  of  feme  covert  will  not  operate  as  an  estoppel  where  it  fails  as  a  grant,  ii.  829. 

When  deed  of  feme  covert  fails  as  conveyance  it  will  be  ineffectual  for  all  purpo- 
ses, ii.  829. 

When  wife  joins  in  conveyance  by  husband  she  is  not  estopped  from  settling  up  sub- 
sequently acquired  title,  ii.  829. 

Will  arise  when  wife  can  contract,  ii.  830. 

Limited  in  general  to  parties  and  privies,  ji.  830. 

When  takes  effect  upon  and  passes  an  after  acquired  title,  third  persons  when  pre- 
vented from  questioning  its  operation,  ii.  830. 

Privies  stand  in  same  position  as  parties,  ii.  830. 

Recital  of  particular  fact  affecting  title  conveyed  by  deed  conclusive  on  all  who 
derive  title  subsequently  from  grantor,  ii.  830. 

When  grantee  not  estopped  from  attacking  mortgage  received  in  conveyance,  ii.  831. 

Of  purchaser  at  judicial  sale,  ii.  831. 

Generally  seal  requisite  to  give  rise  to  presumption  that  stipulation  or  recital  meant 
to  be  conclusive,  ii.  831. 

Exceptions  to  this  rule,  ii.  831. 

Deed  or  bond  procured  by  fraud  will  not  operate  as  estoppel  on  party  defrauded, 
ii.  831. 

To  what  ordinarily  confined,  ii.  831. 

Cases  where  may  bind  estate,  and   confer  title  where  none  passed  originally,  ii.  831. 

Reversion  by,  not  an  estate  but  merely  conclusion  to  deny  that  an  estate  exists,  ii.  833. 

Rule  that  estoppel  to  prima  facie  a  reversion  in  fee,  ii.  833. 

Common  law  rule  confining  estoppels  by  deed  to  certain  modes  of  conveyance,  ii.  834 

Grant,  release  or  bargain  and  sale  may  operate  to  conclude  parties  and  privies,  but 
not  bind  or  transfer  future  or  contingent  estates  by  estoppel,  ii.  836. 
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Estate  acquired  after  execution  of  deed  will  not  pass  by  its  operation  merely  as 
such,  ii.  836. 

No  executory  or  contingent  interest  can  be  conveyed  by  common  law,  grant  or  un- 
der statute  of  uses,  ii.  836. 

General  words  do  not  estop,  ii.  837. 

Assuming  to  convey  by  bargain  and  sale,  lease  and  release,  will  not  preclude 
grantor  from  showing  that  he  had  nothing  in  land  at  time  on  which  deed  could  operate, 
ii.  837. 

If  instrument  contain  a  definite  recital  which  if  true  will  sustain  grant  rule  may 
be  different,  ii.  837. 

Grant  of  executory  or  contingent  estate  devoid  of  effect  both  as  conveyance  and 
estoppel,  ii.  837. 

Deed  which  fails  as  conveyance  cannot  be  set  up  as  an  estoppel,  ii.  838. 

Whether  assignor  of  mortgage  can  allege  that  it  was  invalid  as  security,  qucere  ? 
ii.  838. 

Rule  where  grantor  conveys  with  warranty,  ii.  838. 

When  mortgagor  conveys  with  warranty  and  obtains  conveyance  from  mortgagee, 
interest  thus  acquired  held  to  pass  by  estoppel  of  prior  deed  and  give  grantee  valid 
title  against  subsequent  assignee  of  mortgage,  ii.  838. 

Effect  of  warranty  in  deed  of  married  woman  in  binding  and  transferring  future 
estates  or  interests,  ii.  839. 

Reason  of  sweeping  effect  of  warranty  in  common  law  and  its  comparative  insig- 
nificance now,  ii.  846. 

Consideration  of  law  of  ancient  and  modern  warranty,  ii.  846. 

Distinction  between  warranty  and  covenant  for  title,  ii.  846. 

Covenants  for  title,  ii.  848. 

Argument  against  permitting  conclusion  of  covenants  or  recitals  in  deed  to  extend 
beyond  person  of  grantor  to  an  estate  which  he  does  not  hold  at  time.  ii.  848. 

Instrument  under  seal  expressing  intention  to  convey  estops  grantor  and  his 
heirs  from  denying  its  operation,  ii.  849. 

Bargain  and  sale  or  lease  must  fail  of  effect  unless  bargainor  or  releasor  has  vested 
estate  or  interest,  ii.  849. 

When  deed  contains  allegations  which  will  render  it  valid  unless  they  can  be 
disproved,  recital  may  take  effect  as  estoppel,  ii.  849. 

Effect  of  recitals  in  concluding  parties  and  binding  and  transferring  an  estate  in 
the  land,  ii.  850. 

Doctrine  that  mere  intention  to  convey  will  not  suffice  to  pass  subsequently  acquired 
title,  ii.  850. 

When  grant  failing  of  effect  at  law  may  be  enforced  in  equity  as  executory  agre*»- 
ment,  ii.  851. 

Warranty  now  converted  in  United  States  into  mere  covenant  personal,  ii.  852. 

When  deed  without  warranty  may  operate  as  an  estoppel,  ii.  852. 

Conveyance  with  warranty  of  right,  title  and  interest  of  grantor  will  not  preclude 
him  from  enforcing  a  title  acquired  subsequently  from  stranger  by  descent  or  purchase, 
Ii.  852. 

Covenant  to  warrant  and  defend  land  against  all  persons  claiming  under  grantor  wi!5 
not  estop  him  from  evicting  grantee  under  title  acquired  subsequently  to  grant, 
ii.  852. 

Rule  as  to  when  deed  will  pass  estate  or  interest  accruing  to  grantor  after  its 
execution,  ii.  854. 

Every  material  word  in  deed  may  bind  estate  as  well  as  parties,  ii.  855. 

And  covenant  which  indicates  that  intention  was  to  convey  the  land  absolutely  will 
be  as  effectual  as  warranty  in  binding  an  after  acquired  interest  in  equity,  ii.  855. 

Estoppel  of  conveyance  founded  on  intention,  ii.  856. 

When  it  arises,  ii.  856. 

Inconveniences  of  making  warranty  only  source  of  estoppel,  ii.  856. 

When  binds  after  acquired  estate,  it  will  extend  beyond  immediate  parties  enure  and 
in  favor  of  all  who  derive  title  from  grantor,  ii.  857. 

Second  grantee  ordinarily  entitled  to  receive  benefit  of  estoppel  and  enforce  it  againsl 
original  grantor  in  same  manner  as  first,  ii.  857. 

Of  warranty  intended  for  protection  of  parties,  ii.  857. 

Wherever  sufficient  cause  why  estoppel  should  not  arise  will  be  kept  in  abeyance, 
ii.  857. 
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While  heir  might  be  barred  at  common  law  by  descent  of  warranty  without  asset 
rule  inapplicable  to  conveyances  under  statutes  of  uses  or  by  way  of  grant,  ii.  857. 

When  conveyance  by  husband  and  wife  of  wife's  land  void  for  want  of  propel 
acknowledgment  as  to  her,  children  will  not  be  estopped  by  warranty  of  husband, 
ii.  858. 

Whether  title  to  chattels  pass  on  subsequent  acquisition  by  estoppel  of  prior  sale, 
ii.  858. 
Estoppel  by  matter  in  pais,  ii.  794-816. 

Instances  of  application  of  rule  given  by  Lord  Coke,  ii.  794. 

These  estoppels  need  not  before  the  Judicature  Acts  have  been  pleaded,  ii.  794. 

Semite  they  must  now,  ii.  795. 

Tenant  cannot  dispute  landlord's  title,  ii.  795. 

So  persons  claiming  under  tenant  are  estopped,  ii.  795. 

Rule  applies  to  unnamed  landlord,  ii.  880. 

To  case  of  a  licensee,  ii.  880. 

To  case  of  a  lodger  or  servant,  ii.  880. 

To  case  analogous  to  tenant,  ii.  796. 

Between  joint  tenants  on  demise  by  one  to  the  other,  ii.  796. 

Effect  of  interference  by  a  mortgagee  claiming  under  landlord,  ii.  796. 

Tenant  may,  however,  show  that  landlord's  title  has  expired,  ii.  796. 

Whether  any  corresponding  estoppel  on  landlord,  ii.  796. 

After  expiry  of  lease  estoppel  ceases,  ii.  796. 

When  tenant  may  dispute  validity  of  landlord's  title  before  the  tenancy,  ii.  797. 

Estoppel  of  this  sort  not  peculiar  to  action  of  ejectment,  ii.  797. 

Estoppel  by  payment  of  rent,  ii.  797. 

Tenant  may  explain  the  payment,  ii.  797. 

He  may  rebut  effect  of  payment  of  rent  under  a  distress,  ii.  797. 

But  apart  from  special  reason  concluded  by  payment  of  rent,  ii.  797. 

Kstoppel  by  admittance,  ii.  798. 

By  entry,  acceptance  of  an  estate,  etc.,  ii.  798. 

Surrender  by  operation  of  law,  ii.  798-804. 

Effect  of  taking  a  new  lea-e.  ii.  798. 

Kileet  of  agreement  tor  re-entry  of  landlord,  ii.  798. 

KH'cct  of  letting  a  third  person  into  possession,  with  assent  of  lessee,  ii.  798-804 
t  of  subject-matter  of  demise  being  <>f  an  incorporeal  nature,  ii.  880. 

of  Statute  of  Frauds  on  question,  ii   801. 

t    of    8  &   9    Viet.    c.    106,    in   requiring   surrenders  in   writing  to  be    by 
I,  ii.801. 

•  ppels  in  pats  in  mercantile  transactions,  ii.  804. 
When  applicable  to  parties  to  bills  and  notes,  ii.  804. 

•  ptor  for  honor  bound  by  estoppel,  ii.  804. 
Acceptor  may  <li<pute  authority  of  endorser,  ii.  804. 

When  agent  or  bailee  may  question  title  of  principal  or  bailor,  ii.  804. 

There  must  be  what  is  equivalent  to  an  eviction  by  title  paramount,  ii.  805. 

Rule  applicable  to  a  carrier,  ii.  805. 

Liability  of  partner  on  a  bill  accepted  in  fraud  of  partnership,  founded  on 
law  of  estoppel,  ii.  805. 

Estoppels  by  conduct,  demeanor  and  negligence,  ii.  805-816. 

General  rules,  ii.  805-807. 

By  representations  amounting  to  a  contract  or  licence,  ii.  805. 

Whether  representation  must  be  intended  to  be  acted  on,  805,  ii.  806. 

Whether  it  must  be  such  as  a  reasonable  man  would  act  on,  ii.  805,  706. 

When  neglect  creates  an  estoppel,  ii.  806,  807. 

K fleet  of  consent  to  an  act  which  would  have  been  otherwise  unlawful,  ii.  806. 

Effect  of  misrepresentation  to  sheriff,  ii.  807. 

Effect  of  false  statement  made  to  carriers  as  to  value  of  article  to  be  carried,  ii.  807 

K-toppel  as  to  vendor's  lien,  ii.  808. 

As  to  money  having  been  advanced  on  mortgage,  ii.  808. 

A  person  practicing  a  deception  with  view  to  a  particular  end  cannot  deny  its 
materiality,  ii.  808. 

Effect  of  statements  made  by  mistake,  ii.  808. 

Whether  these  estoppels  bind  infants  and  femes  covert,  ii.  808. 

Effect  of  representations  made  by  attorneys  of  married  women  relating  to  title  to 
lands,  ii.  808. 
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When  sheriff  not  bound  by  estoppel  which  would  have  bound  debtor,  ii.  808. 
Whether  representations  must  be  of  existing  facts,  ii.  809. 
Effect  as  to  representations  as  to  an  intention,  ii.  809. 

Right  of  person  to  sue  in  equity  for  a  debt  after  declaring  an  intention  not  to  do 
so,  ii.  809. 

Effect  in  equity  of  verbal  promise  to  provide  for  a  relation  by  will,  ii.  809. 
Instances  of  estoppel  by  conduct,  ii.  809. 

Necessity  for  Factors'  Acts  to  create  statutory  estoppel  as  to  title,  ii.  809. 
Between  companies  and  shareholders,  ii.  810. 

When  company  who  have  registered  transfer  by  forged  instrument  estopped  from 
disputing  the  supposed  transferee's  title,  ii.  810. 
When  instruments  negotiable  by  estoppel,  ii.  810. 
Orders  given  to  foreman,  ii.  811. 

When  assignor  of  patent  is  estopped  from  disputing  its  validity,  ii.  811. 
Licensee  using  patent  cannot  dispute  its  validity,  ii.  811. 

Effect  of  trustee  in  bankruptcy  permitting  bankrupt  to  carry  on  business,  ii.  811 
Effect  of  fictitious  documents  to  support  a  fictitious  sale,  ii.  811. 
Effect  of  representations  in  invoices  as  to  seller  of  goods,  ii.  812. 
Effect  of  appropriation  by  agents  of  ship  of  moneys  received  by  them  on  account 
ii.  812. 

Effect  of  warehousemen  acting  on  delivery  order,  on  their  right  to  question  title  to 
goods,  ii.  812. 

A  person  who  has  represented  that  another  is  authorized  to  act  for  him  cannot 
repudiate  arrangements  made  by  that  person,  ii.  812. 
Payment  of  prior  forged  bill,  ii.  812. 
Estoppels  in  pais,  ii.  858. 
To  what  formerly  confined,  ii.  858. 

One  may  be  estopped  as  effectually  by  matter  in  pais  as  by  matter  of  record,  ii.  858. 
Widow  who  has  received  dower  estopped  from  claiming  land  settled  on  her  in  joint- 
ure, ii.  858. 

Election  between  inconsistent  rights  amounts  to,  ii.  858. 

What  one  says  or  does  will  not  ordinarily  preclude  him  from  showing  truth  or  assert- 
ing any  right  he  may  possess,  ii.  859. 

When  one  changes  his  position  for  worse  on  faith  of  declaration  calculated  to  in- 
fluence his  conduct,  equity  intervenes  to  cut  off  power  of  retraction,  ii.  859. 
Originated  in  chancery,  but  now  adopted  by  courts  of  law,  ii.  859. 
Where  act  or  statement  cannot  be  withdrawn  without  breach  of  faith  and  injuring 
another,  it  works  an  estoppel,  ii.  859. 

Are  fictions  to  redress  injustice  and  cannot  be  employed  in  aid  of  fraudulent  pur- 
pose, ii.  859. 

What  necessary  to  create,  ii.  859. 

Chief  difference  between  equitable  and  legal  estoppels,  ii.  859. 
Rule  as  to  applies  whenever  attempt  made  to  assert  u  right  subsequently,  to  injury 
of  others  which  was  waived  by  acquiescence  at  time,  ii.  860. 
Illustrations  of  rule,  ii.  860. 

When  both  parties  equally  in  fault  no  estoppel  arises,  ii.  861. 
Immaterial  that  means  taken  to  deceive  if  no  one  actually  misled,  ii.  861. 
Will  not  bg  carried  further  than  requisite  to  prevent  one  party  from  being  injured 
by  reliance  upon  acts  or  declarations  of  others,  ii.  861. 

Equity  will  not  carry  estoppel  of  admission  further  than  requisite  to  indemnify  per- 
son misled,  ii.  861. 

May  arise  in  one  form  of  action  and  not  in  another,  although  growing  out  of  same 
transaction,  ii.  862. 

Will  not  arise  without  proof  that  wrong  has  been  done  or  is  threatened  on  one  side 
from  which  injury  will  result  on  other,  ii.  862. 

Nor  unless  injury  so  closely  connected  with  wrong  that  it  might  and  ought  to  have 
been  foreseen  by  guilty  party,  ii,  862. 

Statement  innocent  in  itself  and  susceptible  of  being  withdrawn  cannot  be  rendered 
binding  by  subsequent  event  which  could  not  have  been  anticipated,  ii.  862. 

Not  enough  that  person  alleged  to  be  estopped  said  what  was  true  or  knew  it  to  be 
false,  ii.  862. 

It  must  appear  that  he  had  reason  to  believe  it  would  influence  conduct  of  party  re- 
lying on  estoppel,  ii.  862. 
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In  order  to   estop,  must   show  first,  party  was   aware  of  result  to  which  words 
and  acts  would  lead  if  not  corrected,  ii.  862. 

Cannot  arise  out  of  answer  to  question  put  incidentally  without  communicating  in- 
tention of  person  asking  to  be  guided  by  reply,  ii.  862. 

To  create,  wrong  must  be  coupled  with  injury,  and  with  injury  which  is  legal  re- 
sult of  wrong,  ii.  863. 

Limited  to  purpose  of  preventing  one  man  from  being  injured  by  acts  or  misrepre- 
sentation of  another,  ii.  863. 

Whole  object  to  protect  from  loss,  not  to  work  gain,  ii.  864. 

Connection  between  wrong  and  injury  should  be  direct  and  apparent,  ii.  864. 

To  raise  must  be  shown  not  only  that  its  retraction  will  be  injurious,  but  that  in- 
jury results  from  course  of  action  induced  by  admission,  ii.  864. 

Nor  unless  clearly  apparent  that  injurious  influence  exercised  by  acts  and  declarations 
if  not  intended  might  at  least  have  been  foreseen,  ii.  864. 

Does  not  arise  unless  loss  is  direct  and  natural  result  of  wrong,  ii.  864. 

One  not  bound  by  response  to  frivolous  or  impertinent  question,  ii.  864. 

Or  to  one  where  object  not  disclosed,  ii.  864. 

Nor  unless  party  has  notice  that  person  who  puts  question  means  to  shape  his  course 
by  reply,  ii.  865. 

When  acts  and  statements  are  of  nature  to  be  injurious,  it  may  be  presumed  that 
re-ult  was  intended  or  foreseen,  ii.  865. 

When  language  admits  of  two  interpretations,  question  is  what  meaning  it  was 
calculated  to  convey,  ii.  865. 

Not  allowed  in  favor  of  one  who  overheard  declaration,  ii.  865. 

When  will  be  carried  sufficiently  tar  to  protect  every  one  who  may  be  presumed  to 
have  acted  upon  or  been  governed  by  it,  ii.  866. 

It*  effect  on  third  parties,  ii.  866. 

Whether  representations  made  publicly  or  through  press  are  evidence  for  or  against 
persons  whom  they  are  not  proved  to  have  readied,  ii.  867. 

How  far  estoppel  attached  by  comm<.n  law  to  sealed  instruments  destroyed  or  modi- 
fy |  by  matute  i.r  custom,  ii.  868. 

Purchase  of  instrument  under  seal  for  payment  of  money  by  third  person,  in  coiv 
sequence  of  statement  by  covenantor  or  obligor  that  he  is  liable  to  pay,  will  give  rise 
to  e-toppel,  ii.  868. 

While  common  law  estoppel  of  a  declaration  of  debt  under  seal  to  obligee  in  great 
measure  gone,  a  subsequent  paml  .-tatcment  to  assignee  has  become  binding, 
ii.  869. 

Kule  applies  with  same  force  whether  debt  assigned  is  by  simple  contract  or  under 
seal,  ii.  869. 

Burden  of  proof  upon  him  who  seeks  to  shut  out  defence  prima  facie  admissible, 
ii.  870. 

Or  exclude  defence  valid  under  ordinary  rules  of  law,  ii.  870. 

Admission  must  be  made  directly  to  assignee,  ii.  870. 

Or  in  such  manner  as  to  justify  ink-mice  that  he  was  intended  to  hear  it,  ii.  870. 

Transfer  must  be  for  value,  ii.  870. 

Taking  debt  due  by  third  person  in  satisfaction  of  existing  demand  is  suffiusm 
consideration  to  give  force  of  e.-toppel  to  declaration  that  it  is  due,  ii.  870. 

Whether  this  is  true  of  assignment  made  as  collateral  security  for  antecedent  debt, 
ii.  870. 

What  necessary  to  call  this  principle  into  operation,  ii.  870. 

Will  probably  not  arise  from  an  admission  made  in  good  faith  under  inference  of 
mistaken  impression,  ii.  870. 

Unqualified  assurance  of  debtor  that  he  has  no  defence  or  that  debt  will  be  paid 
enures  as  new  contract,  ii.  871. 

Kstoppel  will  arise  \\hen  representations  made  recklessly,  ii.  871. 

Every  dine  participating  in  sale  of  bond  or  note  or  takes  active  part  in  inducing 
another  to  become  purchaser  of  instrument  bound  by  what  he  says  or  does  in  course 
of  transaction,  ii.  871. 

Will  be  suppressed  when  fraud  would  be  brought  into  existence,  ii.  871. 

General  estoppel  of  admissions  under  seal  no  longer  exists  in  suit  brought  for 
purchase-money  or  to  enforce  covenants  for  title,  ii.  871. 

I.vidence  may  be  given  to  vary  consideration  in  amount  and  character,  ii.  87 1. 

Or  to  show  that  it  was  not  paid,  ii.  872. 
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Or  to  show  that  consideration  was  meritorious  though  stated  to  he  valuable. 
ii.  872. 

True  explanation  of  rule  just  cited,  ii.  872. 

Arising  from  recital  of  nature  of  or  payment  of  consideration  ordinarily  confined 
to  the  parties,  ii.  873. 

Equitable  may  sometimes  arise  in  favor  of  third  persons,  ii.  873. 

Declaration  of  admission  will  not  give  rise  to  estoppel  unless  with  full  knowledge  of 
right  alleged  to  be  precluded,  ii.  873. 

Exception  to  rule,  ii.  873. 

Culpable  indifference  or  gross  negligence  may  give  rise  to,  ii.  873. 

When  agreement  void  for  infancy  or  coverture  estoppel  founded  solely  upon  it 
equally  invalid,  ii.  873. 

May  arise  to  prevent  infants  or  married  women  from  profiting  by  their  owri  wrong 
or  fraud,  ii.  874. 

Illustrations  of  rule,  ii.  874. 

How  far  married  women  and  infants  may  be  estopped,  ii.  877. 

When  contract  void  from  want  of  power  or  ability  cannot  be  rendered  valid  by 
estoppel,  ii.  877. 

Application  of  doctrine  to  ultra  vires  acts  by  corporations,  ii.  877. 

Whether  body  holding  itself  out  as  corporation  estopped  as  against  those  dealing 
on  faith  of  the  representations,  ii.  877. 

One  who  has  dealt  with  corporation  as  such  estopped  from  denying  corporate  exist- 
ence or  authority  to  make  contract,  ii.  877. 

Conclusive  effect  of  embraces  privies  as  well  as  parties,  ii.  878. 

Illustration  of  rule,  ii.  878. 

Whether  declarations  made  or  course  adopted  of  nature  to  mislead  others  and  how 
far  latter  misled,  question  of  fact  for  jury,  ii.  878. 

What  facts  constitute  question  of  law  for  court,  ii.  878. 

When  bond  or  deed  executed  on  faith  of  assurance  that  it  shall  be  subject  to  qual- 
ification or  condition  inconsistent  with  its  terms,  ii.  879. 

Application  of  doctrine  of  equitable  estoppel  to  land,  ii.  880. 

With  reference  to  boundaries,  ii.  881. 

Where  disputed  title  to  real  estate  submitted  to  decision  of  arbitrators  under  verbal 
agreement,  ii.  883. 

Operation  of  on  real  estate,  ii.  884. 

Party  cannot  impugn  decree  or  title  when  he  has  set  up  or  relied  on  in  prior  pro- 
ceedings if  effect  injurious  to  either  party,  ii.  886. 

One  who  accepts  benefit  conferred  by  will  estopped  from  disputing  its  provisions, 
ii.  886. 

One  claiming  rights  under  deed  cannot  dispute  its  validity,  ii.  886. 

Case  when  sale  made  without  authority  or  title  sanctioned  or  ratified  by  owner  and 
rendering  title  to  purchaser  valid  by  imposing  silence  on  real  owner,  ii.  886. 

Principle  irrespective  of  nature  of  property  sold,  ii.  886. 

Illustrations  of  rule,  ii.  887. 

Every  one  who  encourages  or  stands  and  sanctions  acquisition  of  land  by  another 
estopped  from  invalidating  interest  acquired,  ii.  888. 

But  may  be  compelled  to  execute  conveyance  to  purchaser,  ii.  888. 

Rule  applies  to  public  and  private  sales  the  act  of  parties  or  act  of  law,  ii.  888. 

Cases  of  erection  of  building  on  land  with  consent  of  owner  and  in  ignorance  of 
title,  ii.  888. 

Will  not  spring  from  mere  silence  or  acquiescence  unless  circumstances  render  it 
duty  to  put  purchaser  on  guard,  ii.  889. 

What  necessary  to  preclude  one  from  claiming  what  conceded  to  be  his  own,  ii.  890. 

When  owner  concurs  in  sale  by  participating,  it  becomes  his  own  act  and  he  is 
bound,  ii.  891. 

One  cannot  adopt  that  part  of  transaction  which  makes  in  his  favor  and  reject  rest 
<vhen  effect  injurious  to  others,  893. 

When  those  entitled  to  avoid  sale  adopt  and  ratify  by  receiving  purchase-money 
^stopped  from  setting  aside,  ii.  893. 

Illustrations  of  rule,  ii.  893. 

No  difference  whether  sale  voidable  or  void,  ii.  893. 

When  acquiescence  or  participation  in  transfer  gives  rise  to  estoppel,  ii.  894. 

Whether  grantee  can  deny  grantor's  title  as  between  vendor  and  vendee,  mortgagor 
and  mortgagee  and  landlord  and  tenant,  ii.  894-908. 
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Bailee  cannot  dispute  title  of  bailor,  ii.  906. 

Bailment  or  lease  of  chattels  creates  estoppel  of  same  nature  as  that  arising  from 
devise  of  land,  ii.  906. 

Bona  fide  purchaser  from  bailee  not  precluded  from  denying  bailor's  title,  ii.  907. 

Doctrine  of  as  bearing  on  surrender  of  particular  estates  to  those  in  remainder  or 
reversion  and  consequent  extinguishment  of  rights  and  duties  incident  to  tenure,  ii. 
908-912. 

Acceptor  of  bill  or  draft  estopped  from  denying  its  genuineness,  ii.  912. 

One  who  pleads  former  recovery  cannot  dispute  validity  of  judgment  in  any  subse- 
quent proceedings,  ii.  138. 

Where  defendant  defeats  one  action  on  ground  that  third  person  ought  to  have  been 
joined  as  partner,  he  cannot  deny  partnership  in  subsequent  suit,  ii.  138. 

One  who  pleads  former  recovery  for  same  cause  ot  action  cannot  dispute  validity 
of  judgment  in  subsequent  proceeding,  ii.  139. 

Legatee  or  devisee  accepting  benefit  under  a  will  estopped  from  impugning  right  of 
testator  to  dispose  of  other  property  by  same  instrument,  ii.  139. 

One  claiming  dividend  under  asssignment  cannot  impeach  validity  of  assignment, 
ii.  139. 

As  applied  to  dedications,  ii.  160. 
Estoppels  by  negligence,  ii.  813-815. 

What  is  negligence,  ii.  813. 

Application  of  rule,  ii.  813. 

Effect  of  negligence  in  mode  of  filling  up  of  cheque,  leading  to  fraud  by  holder, 
ii.  813. 

irence,  in  order  to  create  estoppel,  must  be  directly  connected  with  transac- 
tion itself,  and  proximate  cause  of  loss,  ii.  813. 

t  of  negligence  in  executing  deeds  of  transfers  of  shares  in  blank,  ii.  814,  815. 

Whether  owner  of  shares  who  has  executed  deeds  in  blank,  and  whose,  agent  has 
fraudulently  assigned  them  to  iimoeeiit  purchasers,  can  sue  company  for  removing 
his  name  1'rom  n-u'i-ter.  ii.  814,  815. 

Whether  estoppel  by  signing  instruments  in  blank  extends  beyond  case  of  nego- 
tiable instrument.-,  ii.  815. 

Limitation  of  rule  iti  cases  of  sales  by  a-vut  as  apparent  principal,  ii.  815. 

limitation  to  place  party  relying  on  estoppel  in  same  position  as  if  repre- 
sentation had  not   been  made,  ii.  816. 

Mode  in  which  courts  now  deal  with  estoppels,  ii.  816. 

Estoppel  in  rem,  ii.  964. 

Rule  that  estoppels  binding  only  on  parties  and  privies  meets  with  exception  '» 
case  of  estoppels  in  rein,  ii.  '.'04. 

Act  directly  on  thing,  ii.  964. 

Illustrations  of  rule,  ii.  964,  et  seq. 

How  far  proceeding  liy  attachment  of  specific  things  partake  of  nature  of  proceed 
ings  in  rem,  ii.  965-967. 

Distinctions  between  proceedings  by  attachment  and  proceedings  in  rem,  ii.  967. 

Same  rules  apply  to  proceedings  in'replevin,  ii.  968. 

Limit  of  where  title  to  land  in  dispute,  ii.  968. 

Exercise  by  government  of  its  authority  by  laws  operating  in  rem,  ii.  969. 

Distinction  between  proceedings  where  res  itself  is  subject  of  adjudication  and  those 
in  which  title  of  parties  alone  in  question,  ii.  969-973. 

Where  court  assumes  control  or  custody  of  particular  thing  act  partakes  of  nature 
of  proceeding  in  rem,  ii.  973. 

In  such  cases  founded  on  action  of  court  in  ministerial  capacity  as  guardian  of  pro- 
perty and  may  under  certain  circumstances  arise  from  acts  of  private  individuals, 
ii.  973 

Extends  beyond  thing  to  grounds  on  which  judgment  pronounced,  ii.  974. 

Acquittal  of  vessel  libelled  by  government,  ii.  975. 

Estoppel  of  judgments  in  rein  confined  to  subject  matter  of  adjudication,  ii.  976. 

Decree  or  judgment  invalid  unless  subject-matter  within  jurisdiction  of  court,  ii.  977 

Estoppel  will  not  be  enlarged  by  implication,  ii.  978. 

EVIDENCE.     See  WITNESS. 

Parol.     See  PAROL  EVIDENCE. 
Hearsay.     See  HEARSAY  EVIDENCE. 
Books  or  Entries.     See  ENTRIES. 
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Entries  by  deceased  against  interest,  563. 
Entries  by  deceased  in  course  of  business,  564. 
Presumption  against  party  withholding  evidence,  686,  689. 
Opinion,  when,  863,  875.     See  WITNESS. 
When  not.  875. 

Of  custom,  to  explain,  &c.,  written  instrument,  928.     See  CUSTOM. 
What  sufficient,  of  request,  275. 

Parol  inadmissible  to  vary  written  instrument,  520-522,  934  et  seq. 
Exception,  when  to  rebut  fraud,  30. 
Inadmissible  to  explain  word  defined  by  statute,  944. 
In  action  against  carrier,  406. 
Judgments  conclusive  in,  of  facts  stated  in,  1086. 
So  conviction,  1086.     See  CONVICTION. 
Conviction  when  bad  for  want  of,  1099.     See  CONVICTION. 
Gross  negligence  may  be  evidence  of  fraud,  854  et  seq. 
Governed  by  lex  fori,  1059. 
Indian  registration  law  not  mere  law  of,  1059. 
Expert,  as  to  risks  of  insurance,  902. 

Advertisements,  how  far  affecting  contracts  afterwards  made,  338,  898.  903. 
Of  mutual  fraud  in  illegal  contracts,  whether  should  be  admitted,  749-755. 
Entries  made  by  person,  since  dead,  having  peculiar  means  of  knowledge,   and 
against  interest,  when  evidence,  ii.  361-385. 

Principle  upon  which  hearsay  and  reputation  admissible  in  certain  cases,  ii.  368,  523. 
Entry  admissible  if  made  against  pecuniary  or  proprietary  interest,  ii.  370,  379. 
Distinction  when  only  made  by  person  having  peculiar  means  of  knowledge,  ii.  372. 
Effect  of  entry  operating  both  against  and  for  interest  of  person  making,  ii    37 0, 
374. 

Whether  entry  which  is  itself  the  only  evidence  of  a  charge  of  which  it  show  the 
payment  is  admissible,  ii.  370,  374. 

Not  necessary  that  person  making  entry  should  have  been  a  good  witness  if  alive, 
ii.  371. 

Effect  of  entries  by  deceased  persons  having  peculiar  means  of  knowledge,  and  no 
interest  to  misstate  facts,  ii.  371,  372. 

Distinction  between  entries  in  the  usual  course  of  business,  and  against  interest 
ii.  372. 

In  former  case,  only  portion  which  it  was  duty  of  party  to  make  is  admissible,  ii.  372. 

In  latter  all  statements  in  entry  connected  with  its  subject  are  receivable,  ii.  372. 

When  they  are  evidence  of  collateral  facts  stated  in  them,  ii.  373. 

Effect  of  entries  charging  the  receipt  of  money,  ii.  373-378. 

When  admissible  though  persons  who  paid  money  might  be  called,  ii.  373. 

Entries  of  executors,  ii.  373. 

Effect  of  such  entries  being  in  private  book,  ii.  373. 

Entry  by  mate  in  ship's  log,  ii.  373. 

Entry  when  admissible  though  both  sides  of  an  account  are  stated  and  a  discharge 
shown,  ii.  374. 

Entries  by  private  persons  never  admissible  when  they  are  for  their  interests,  ii. 
373,  374. 

Declaration,  for  instance,  by  a  deceased  person  that  he  has  not  acted  illegally, 
ii.  373. 

Declarations  of  deceased  persons  against  interest,  when  admissible,  ii.  373,  375-379, 
1001-1025. 

By  owners  and  occupiers  of  land,  ii.  375-378. 

Declarations  of  deceased  tenant  not  admissible  in  derogation  of  landlord's  title, 
ii.  375. 

Entry  as  to  hiring  of  a  servant,  ii.  376. 

Entry  by  steward  of  a  manor  charging  himself,  ii.  375,  376. 

Entry  by  clerk  to  steward,  ii.  376. 

Entries  of  receiver  of  port  dues,  ii.  376. 

Admissibility  of  old  receipts,  ii.  376. 

Indorsements  of  payments  of  interest  on  old  bonds,  ii.  378. 

Whether  presumed  to  be  made  on  date,  ii.  378. 

Effect  of  9  Geo.  IV.,  c.  14,  ii.  378. 

Entries  against  interest  by  a  person  who  has  gone  abroad  under  criminal  charge  not 
admissible,  ii.  378. 
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Effect  of  oral  declarations  against  interest  by  deceased  persons,  ii.  379,  523. 

They  probably  stand  on  the  same  footing  as  written  declarations,  ii.  379. 

Kind  of  interest  necessary  in  person  making  entries,  or  declarations,  ii.  361,  370,  379. 

Effect  of  admission  of  parol,  to  show  that  contract  was  made  only  as  agent,  ii.  415. 

Evidence  admissible  to  charge  principal,  but  not  to  discharge  agent,  ii.  416-421. 

What  is,  of  adultery  of  wife,  ii.  503. 

Admissibility  of  hearsay  evidence  on  questions  of  public  nature,  ii.  515,  521-523. 

When  not  admissible  on  questions  of  private  right,  ii.  522. 

Acknowledgment  or  receipt  of  third  person  not  evidence  during  his  life,  ii.  380. 

When  endorsement  on   bond   or  note  by  obligee  or  promisee  without  privity  o: 
debtor  admissible  as  evidence  in  favor  of  party  making  it,  ii.  381. 

Endorsement  of  partial   payment  on  note  made  by  holder  without  privity  of  maker 
not  per  se  sufficient  evidence  of  payment  to  repel  defence  of  statute  of  limitations,  ii.  381 

Endorsement  dated  within  twenty  years  after  date  of  bond  and  proved  to  have  beet. 
made  when  dated  admissible  to  repel  presumption  of  payment,  ii.  381. 

Entries  in  regular  course  of  business  and  against  interest  admissible  after  death, 
ii.  383. 

Declarations  of  deceased  person  that  he  had  brother  competent  evidence  of  right 
of  brother's  heirs  to  take  from  him  by  inheritance,  ii.  385. 

Entries  in  books  of  deceased  persons  against  interest,  ii.  385. 

When  verbal  and  written  declarations  admissible  in  evidence  between  third  parties, 
ii.  384. 

Of  legitimacy,  ii.  385. 

Admission  of  genuineness  of  deed  by  heir  of  grantor,  ii.  385. 

EXCHEQUER. 

Bill,  whether  negotiable,  reference,  846. 

:  of  condemnation  of  goods  in,  ii.  750. 

EXCUSE.     See  BILL  OF  EXCHANGE. 

For  not  giving  notice  <>f   dishonor,  ii.  54,  59-62. 

When  no  efforts  of  drawer  in  drawee's  hands,  ii.  59. 

When  bill  an  aeei>iimn>dation  bill,  ii.  60. 

When  same  et)«  t-.,  but  not  enough  to  cover  bill,  ii.  60. 

Mode  of  pleadings,  ii.  61. 

Difference  as  to,  as  against  drawer  and  indorser,  ii.  61. 

For  non-presentment,  ii.  61,  22. 

EXECUTION.     See  ACT  OF  BANKRUPTCY;  BANKRUPTCY;  FRAUDULENT  CONVEY 
ANCE. 

Intent  to  defeat,  does  not  avoid  sale,  18. 

To  defraud  creditors,  void  within  13  Eliz.  c.  5  ;   19,  90-94. 

When  good,  though  by  tn-sj.a-s  247. 

Tilings  taken  in,  not  distrainable,  791. 

Entirety  of  an,  814,  816-818,  821. 

Debt  discharged  by  sei/.nre  under  //./«.,  821. 

Phiintiff  .lying  after  sei/.ure  in,  sheriff  must  sell  the  goods,  fi. /a.,  821. 

Error,  no  superseded*  of,  822. 

Sale  in,  not  avoided  by  reversal  in  error,  822. 

Writ  of,  delivery  of  to  sheriff,  when  goods  not  bound  by,  823. 

Crown  not  barred  by  inception  of,  823. 

After  act  of  bankruptcy,  when  void  against  assignees,  810  et  seq. 

When  render  valid  by  act,  827. 

Executed  by  seizure  and  sale  without  notice,  827. 

Notice  to  invalidate  must  be  of  act  of  bankruptcy  prior  to  seizure,  827. 

inst  trader  for  not  less  than  50/.  an  act  of  bankruptcy,  827. 
Effect  of  s.  87  in  such  cases,  827. 

Not  avoided  by  bankruptcy  subsequent  to  14  days,  when,  828. 
Distinction,  where  procured  by  debtor,  828. 
Effect  of,  subsequent,  when  prior  defeated  by  bankruptcy,  829. 
Seizure  before  act  of  bankruptcy,  sale  after  with  notice,  valid,  827. 
"  Bona  fide  executed"  meaning' of,  in  2  &  3  Viet.  c.  29,  829. 
Refers  to  conduct  of  creditor,  829. 
"  Notiee"  of  an  act  of  bankruptcy,  to  whom,  829. 
To  sheriff  or  officer  insufficient,  829. 
Semblt,  to  assignee  of  sheriff,  insufficient,  829. 
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Fawcett  v.  Fearne  explained,  829. 

What  sufficient,  831. 

When  house  may  be  broken  to  levy,  238.     See  HOUSE  ;  SHERIFF. 

When  an  act  of  bankruptcy,  827. 

What  fixtures  may  be  taken  in,  787. 

What  interest  may  be  taken  in  under  fi.  fa.,  1350. 

Liability  for  arrest  for  more  than  due,  495. 

EXECUTOR  AND  ADMINISTRATOR.     See  FIXTURES. 
Ratification  by,  684. 

Acknowledgment  by,  1009.     See  LIMITATIONS. 
Conveyance  by,  when  void  against  creditors,  26. 
When  property  conveyed  by,  assets,  26. 
When  may  sue  as  "  assignees,"  148. 
When  partners,  1342. 
Debt  maintainable  against,  773. 

Not  bound  by  condition  against  assignment  when,  106. 
Are  assigns,  106. 
Executor  de  son  tort,  assign,  106. 

Right  of,  to  fixtures  as  against  heir  and  remainderman,  ii.  199,  215. 
Admissibility  of  entries  by,  ii.  373. 

Whether  notice  of  dishonor  of  bill  or  note  to  one  notice  to  all,  ii.  70. 
When  may  make  valid  dedication,  ii.  158. 
Right  to  fixtures  as  between  executor  and  heir,  ii.  232. 
Fixtures  do  not  pass  to,  ii.  245. 
Set-off  by  or  against,  ii.  358. 
Set-off  by,  ii.  345. 

EXECUTORY  CONTRACT. 

When  plaintiff  has  performed  part  and  refuses  to  perform  residue,  ii.  37. 

EXETER. 

Custom  of,  for  sale  of  horse  at  livery  eating  more  than  worth,  252. 

EXONERATION  AND  DISCHARGE. 

From  claims  not  under  sea/,  640. 

By  oral  waiver  before  breach  of  contract,  667. 

Unless  contract  within  Statute  of  Frauds,  664. 

Without  consideration,  669. 

For  less  than  agreed,  669. 

This  doctrine  combatted,  669,  670. 

Unliquidated  overdue  claim  for  payment  of  less,  669. 

So  uncertain  and  disputed  overdue  claim,  669. 

Liquidated  overdue,  by  payment  if  different  thing,  669. 

Negotiable  instrument,  669. 

Of  third  person,  669. 

By  substitution  of  several  for  joint  liability,  669. 

On  bill  of  exchange  or  note,  before  due,  beyond  waiver,  641,  667,  671. 

Overdue,  by  oral  waiver,  669. 

By  act  of  third  person,  though  claim  liquidated,  641,  675-6. 

By  payment  by  third  person,  641,  675-6. 

Assent  of  debtor,  whether  required,  641,  675-6. 

By  composition  with  creditors,  678. 

By  substitution  of  another  as  debtor,  when,  678. 

By  promise  accepted  in  satisfaction,  640. 

Distinction,  640. 

By  executory  accord,  whether,  664,  676. 

By  covenant  not  to  sue,  642. 

Forgiving  debt,  672  et  seq. 

Release  of  debt,  necessity  of  consideration,  675. 
From  claims  on  instruments  under  seal. 

Could  not  be  by  accord  and  satisfaction  before  breaca,  640. 

Nor  after,  unless  sounding  in  damages,  640. 

Payment  on  day  and  acquittance,  when  required,  640. 

Effect  of  C.  L.  P.  Act,  1854,  and  Judicature  Acs  1373,  as  to  contracts  for  exon- 
eration, &c.,  640. 
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EXONERATION  AND  DISCHARGE. 

Distinction  between  prevention  and  waiver,  665. 
What  defendant  must  prove  to  escape  obligation,  666. 
Consideration,  666. 
Principal  by  election  to  look  solely  to  agent,  ii.  435. 

EXTENT. 

After  seizure  under fi.  fa.,  when  good,  823. 

EXTINGUISHMENT. 

Of  liability  on  covenant,  643,  665.     See  DEED. 

Of  debt  by  seizure  under  ji.  fa.,  821. 

By  alteration  of  instrument,  1304. 

Of  debt  by  higher  security.     See  ACCORD  AND  SATISFACTION. 

EXTORTION.     See  MONEY  HAD  AND  RECEIVED. 

Money  paid   under  compulsion  of  legal  process   not  recoverable   back,  ii.  435, 
437-439. 

Unless  there  has  been  fraud,  ii.  439. 

Even  then  judgment  must  first  be  set  aside,  ii.  439. 

By  abuse  of  process  of  courts,  ii.  439-441. 

Effect  of,  colore  officii,  ii.  440. 

Effect  of  by  carrier,  ii.  441. 

By  duress  of  goods,  ii.  441-443,  455. 

EXPERT. 

Evidence  of,  as  to  risk  of  insurance,  902. 

EXTRAS. 

Right  to  claim  for  in  indebitatus  assumpsit  when  there  is  a  special  contract,  ii.  33. 

FACTOR.     Sec  PRINCIPAL  AND  AGENT  ;  SET-OFF. 

laturc   liy,  effect  of,  524. 
Principal  bound  by  sale  by,  1209,  1221. 
Principal  bound  by   plnl^e  by.  when,   1210. 
Principal  when  bound  by  acts  of,  under  5  &  6  Viet.  c.  39,  1210. 
Provisions  of  that  act,  1210. 

to  -ell  in  own  name,  938. 

If  he  sells  goods  as  his  own,  demands  against  him  may  be  set  off,  ii.  118-124. 
Otherwise  it  he  is  known  to  be  agent,  ii.  120,  124. 

Whether  above  rule  applicable  in  case  of  unliquidated  damages,  ii.  122. 
M-'le  of  pleading  ilefencc,  ii.  121. 

KtVect  of  adoption  of  bankrupt  by  assignees  as  their  factor,  ii.  124,  130-134. 
Where  goods  sold  by,  for  undisclosed  principal,  he  may  sue  in  his  own  name, 
ii.  420. 

FACTORS'  ACTS. 

Necessity  for,  to  create  statutory  estoppel  as  to  title,  ii.  809. 

FACTS. 

Laws  of  governments  of  other  states  and  private  laws  of  one's  own  state  regarded 
as,  ii.  454. 

FALSE  IMPRISONMENT. 

In  colony,  action  against  governor  of,  for,  1027  et  seq. 

FALSE  REPRESENTATION.      See  BANKRUPT  ;    BOUNDARIES  ;   FRAUD  ;    Miwo*  ; 
I'KOMISSORY  NOTE  ;  PRINCIPAL  AND  AGENT  ;  WARRANTY. 

Seller  not  liable  for.  unl«-s<  warranty  or  fraud,  294-297,  306  et  seq. 

When  fraudulent,  294-297,  317. 

False  representation  distinguished  from  warranty,  294-297,  312,  337. 

Injrc.lients  of  action  for  the  former,  2lJ4-297,  318. 

Scienter,  295,  317. 

Proof  of  fraud,  296. 

The  very  words  need  not  be  set  out  in  declaration,  302,  318. 

Actionable,  though  not  to  plaintiff  directly,  296. 

Measure  of  damages,  365. 

Of  agency,  action  for,  297  et  seq.     See  PRINCIPAL  AND  AGENT. 

As  to  ability,  character,  &c.,  299-301. 

Effect  of,  on  demise,  302. 
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By  seller,  of  nature  of  goods,  when  a  condition  of  sale    302,  312,  317. 

Does  not  generally  rescind  sale,  317,  334. 

Of  agent,  liability  of  principal,  348-350. 

Effect  of,  on  consideration  of  note  for  purchase-money,  364. 

May  be  implied  from  actions,  319. 

Not  the  whole  truth,  319,  323. 

Silence,  319-323. 

When  actionable,  ii.  75,  88,  104. 

Whether  moral  fraud  is  necessary  to  give  a  right  of  action,  ii.  88-93. 

Effect  of  statement  by  agent  being  false  within  knowledge  of  principal,  but  not  of 
agent,  ii.  88-92. 

Effect  of  representation  to  sheriff  as  to  person  to  be  arrested,  ii.  89. 

Person  making  representation  not  liable  unless  it  is  fraudulent,  ii.  89,  90,  93. 

Effect  of  representation  to  sheriff  as  to  goods  to  be  taken  in  execution,  ii.  93. 

No  action  lies  if  information,  though  incorrect,  is  not  fraudulent,  ii.  89,  90,  93. 

Mere  naked  falsehood  not  ordinarily  actionable,  ii.  89,  90,  94. 

Effect  of  term  "fraudulent"  in  pleadings,  ii.  89,  90. 

Effect  of  adoption  by  innocent  principal  of  a  contract  procured  by  false  statement 
of  agent,  ii.  91. 

Whether  the  principal  can  be  sued  in  such  a  case  for  a  false  representation,  ii.  91 ,  92. 

Ground  of  liability  of  principal  for  representation  by  agent,  ii.  92,  93. 

By  members  of  public  companies,  ii.  93. 

Action  against  insurance  office  for,  as  to  mode  of  carrying  on  their  business,  ii.  93. 

Effect  of  representations  to  sureties  to  induce  them  to  become  such,  ii.  93. 

Fraudulent  use  of  trade  marks,  ii.  94. 

Action  for,  as  to  safety  of  gun,  94. 

When  a  person  injured  may  sue,  though  representations  not  made  to  him,  ii.  93-95. 

Fraudulent  recommendation  ground  for  damages,  ii.  97. 

Representation  to  be  actionable  must  be  fraudulent,  ii.  97. 

If  there  be  only  misrepresentation  and  no  fraud,  plaintiff  will  be  nonsuited, 
ii.  97. 

Declaration  must  allege  representation  was  made  with  intention  to  deceive  and 
defraud,  ii.  98. 

To  be  actionable  must  be  false,  ii.  98. 

Must  be  fraudulent,  ii.  98. 

Must  be  communicated  to  party  or  his  agent,  to  be  actionable  and  must  be  relied 
on  and  cause  the  damages,  ii.  98. 

Any  fact  or  assertion  by  which  another  injured  actionable,  ii.  95. 

As  to  value  of  real  estate,  ii.  99. 

As  to  boundary  and  quantity  by  vendor  actionable,  ii.  99. 

As  to  genuineness  of  forged  note,  ii.   100. 

Of  solvency  of  another,  ii.  100 

Legal  fraud  may  exist  without  any  intention  to  injure,  ii.  100. 

Of  minor  as  entitled  to  credit,  ii.  101. 

As  to  boundaries,  ii.  102. 

To  maintain  action  for  scienter  should  be  averred  and  proved,  ii.  103. 

Not  enough  to  show  defendant  had  reason  to  believe  statement  untrue,  ii.  103. 

Enough  to  show  statement  was  recklessly  made,  ii.  103. 

Use  in  Pennsylvania,  ii.  103. 

Essential  that  defendant  should  have  meant  plaintiff  to  act  upon  his  statement, 
ii.  103. 

Fraud  an  essential  ingredient  of  action  for,  malice  is  not,  ii.  10  ' 

Statement  of  defendant  not  be  the  sole  cause  of  plaintiff's  action  to  sustain  action 
for,  ii.  103. 

To  sustain  action  of,  there  must  be  a  false  representation  of  a  fact,  not  mere  ex- 
pression of  opinion,  ii.  103. 

As  to  credit  of  third  party  actionable,  ii.  103. 

Rule  qualified  in  Georgia,  ii.  103. 

Action  for,  how  reconciled  with  Statute  of  Frauds,  ii.  104. 

Effect  of  misrepresentation  as  to  authority  of  a  person  to  act  as  agent,  ii.  408-410, 
411. 

Person  affecting  authority  not  liable  on  contract  itself,  ii.  408-410,  411. 

Liable  for  implied  misrepresentation,  ii.  408—410,  411. 

Extent  of  liability  for  consequences  of  the  assuncption  of  authority,  ii.   409. 
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FALSE  REPRESENTATIONS. 

Liability  for  costs  of  abortive  proceedings  against  supposed  principal,  ii.  409. 

Or  against  third  party,  ii.  568. 

Effect  of  procuring  the  supply  of  goods  to  a  third  person  by  fraud,  ii.  413,  414. 

Whether  person  committing  fraud  can  be  treated  as  vendee,  ii.  414. 

Effect  of  false  representation  being  byparol,  ii.  414. 

FATHER. 

Liability  of,  for  maintenance  of  destitute  child,  274. 

Promise  to  pay  for,  when  implied,  274. 

Not  liable  for  son's  debt,  274. 

How  far  bound  to  support  child,  274. 

Future  maintenance  of  it  a  consideration,  274. 

Right  to  children,  736. 

Right  of  action  for  seduction  of  child,  807. 

FEIGNED  ISSUE.     See  WAGKR. 

Not  within  Wager  Act,  ii.  312. 

FELON.     See  CARRIER  ;  INDICTMENT. 

When  house  may  be  broken  to  arrest,  246. 
Suspicion  will  not  justify  breaking,  245. 
Conveyance  after  felony  when  valid,  5. 
Compounding  felony,  illegality  of,  715,  722. 

FELONY. 

When  cause  of  action,  505,  506. 

FEOFFMENT. 

Effect  of,  ii.  614-616,  622,  625,  627-632,  634,  637,  651,  65«. 

FERRY.     See  HIGHWAYS. 

Carriers  by,  liability  of  transit,  395,  407. 

FL  FA.     See  EXECUTION. 

Delivery  ..f  i<>  sheriff  when  does  not  bind  goods,  822. 
What  interest  eun  lie  levied  on  by,  1350. 
Manure  cannot  be  taken,  under,  ii.  238. 

FICTION  OF  LAW. 

In  presumptione  juris  semper  subsistit  cequitas,  281. 
In  trover,  819. 

Ill  ejectment,    1396. 

Relation  to  act  of  bankruptcy,  810. 

•  tf  writs,   1043. 

Of  law,  when  not  to  be  contradicted,  1043. 
When  it  may  he,  1O43. 

•  date  of  \vrit>,  when  may  not,  1043. 
As  to  venue,  1030,  1042. 

FINDER. 

Trover  by,  679,  693. 

Of  instrument,  title  of,  710. 

No  lien  for  expenses,  699. 

FINE. 

Effect  of  fines,  ii.  597,  613,  619,  627,  630,  631,  632,  662-665. 
Operation  of,  by  estoppel,  ii.  731,  733,  755. 

FIRE. 

Deed  burnt  with  house,  parol  evidence  of  its  terms,  1303. 
Damage  by.  when  act  ion  aide,  501  et  seq. 
Pawnbrokers'  liability  for  damage  by,  391. 
Carrier  by  sea,  not  liable  for  loss  by,  403. 
When  held  liable  for,  404. 
Liability  of  bailee  for  loss  by,  371. 

HRE  INSURANCE.     See  INSURANCE. 

FISHING. 

Right  of  in  streams  above  ebb  and  flow  of  tide,  ii.  187. 


INDEX.  1103 

FIXTURES. 

Within  Bill  of  Sale  Act,  12. 
Not  distrainable,  787,  794. 

May  be  taken  in  execution,  what,  787,  788,  794 
Right  of  landlord  to  a  forfeiture,  106. 
Mortgagee's  right  to,  919. 
Severed,  may  be  replevied,  707. 
Or  trover  may  be  brought  for,  707. 

But  plaintiff  must  have  possession  of  the  land  at  the  time  of  the  conversion,  707. 
Or  the  right  of  possession  afterwards  established  by  action,  707. 
Right  of  tenant  to  remove  agricultural  and  trade,  ii.  191-219,  247. 
As  to  beast  house,  ii.  191. 
Carpenter's  shop,  ii.   191. 
Fuel-house,  ii.  191. 
Cart-house,  ii.  191. 
Pump  house,  ii.  191. 
Cider-mill,  ii.  201,  216. 
Furnace,  ii.  200. 
Dyeing-vats,  ii.  200. 
Fire-engine,  ii.  201,  207. 
Wainscot,  ii.  193,  195,  215,  216. 
Chimney-pieces,  ii.   195,  201,  211. 
Varnish-house,  ii.  202. 
Green-houses,  ii.  203,  208. 
Dutch  barns,  ii.  203,  207. 
Salt-pans,  ii.  201.  215. 
Soap-boiler's  vats,  ii.  200,  207. 
Limekiln,  ii.  207. 

General  rule  as  between  heir  and  executor,  ii.  199,  201,  215. 
As  between  landlord  and  tenant,  ii.  200,  206. 
Meaning  of  term,  ii.  204. 
When  barns  removable,  ii.  198,  202,  204. 
When  granaries,  ii.  204. 
Manufacturing  machinery,  ii.  204,  216. 
Steam-engine,  boiler  and  machinery,  ii.  205,  208,  216. 
Effect  of  constructive  annexation,  ii.  205. 
Mill-stone,  ii.  205. 
Keys,  ii.  205. 
Heir-looms,  ii.  205. 

Charters  attendant  on  inheritance,  ii.  205. 
Effect  of  custom  on  right  to,  ii.  207. 
Effect  of  actual  annexation  to  freehold,  ii.  208,  217. 
Right  of  heir  to  heirlooms,  ii.  205. 

When  removable  as  between  landlord  and  tenant,  ii.  206-215. 
Usually  not  removable,  ii.  206. 
Exceptions  to  rule,  ii.  206,  212. 
In  case  of  trade  fixtures,  ii.  206,  207. 
Effect  of  custom  on  right  to  remove  trade  fixtures,  ii.  207. 
Effect  of  special  agreements,  ii.  208,  211,  214,  216. 
General  rule  as  to  right  to  remove  agricultural  fixtures,  ii.  202,  212. 
Rights  of  nurserymen  and  gardeners,  ii.  208. 
Effect  of  the  14  &  15  Viet.  c.  25,  ii.   209. 
Of  the  38  &  39  Viet.  c.  92,  ii.  209,  215. 
Removal  of  ornamental  fixtures,  ii.  210. 
What  articles  are  removable,  ii.  210-212. 

When  right    to  remove  must  be   exercised   in   cases  of    tenancy,  ii.    206,  207 
212-214. 

Right  must  be  exercised  within  a  reasonable  time,  ii.    213. 
May  be  fixed  by  agreement,  ii.  214. 
Effect  of  custom  on,  ii.  214. 
Effect  of  a  new  lease  being  granted,  ii.  214. 

When  removable  as  between  personal  representative  and  heir  or  remainderman, 
ii.  215. 

Between  executor  of  clergyman  and  successor,  ii.  215. 
Between  heir  and  executor,  ii.  215. 
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In  case  of  trading  fixtures,  ii.  216. 
In  case  of  ornamental  fixtures,  ii.  216. 
Not  recoverable  in  trover,  ii.  216. 
Rights  of  heir  as  to  heirlooms,  ii.  205,  215. 
Between  vendor  and  vendee,  ii.  217. 

Effect  of  demise  of  house  with  fixtures,  ii.  217,  267. 

Between  mortgagor  and  mortgagee,  ii.  217,  218,  267,  268. 

When  does   a   mortgage  of   fixtures   require  registration  as   a  bill    of    sale,   ii. 
218,  270. 

Between  assignees  of  bankrupts  and  other  claimants,  ii.  218. 

Trustee  of  bankrupt  tenant  disclaiming  lease  cannot  remove,  ii.  219. 

Measure  of  damages  for  wrongful  sale,  ii.  219. 

Between  heir  and  devisee,  ii.  219, 

Whether  goods  and  chattels  within  bankrupt  act,  ii.   219,  247,  267. 

When  they  pass  under  reputed  ownership  clauses,  ii.  247,  267. 

Stills  affixed  to  freehold  not  within  clause,  ii.  247. 

Vats  not  affixed,  within  clause,  ii.  247. 

Effect  of  usage  of  trade  on  question,  ii.  247,  268. 

Effect  of  count  for  fixtures  bargained  and  sold,  ii.  267. 

Effect  of  mortgage  of  fixtures,  ii.  217,  267. 

Effect  of  affixing  chattel  to  freehold  for  more  convenient  use  of  chattel,  ii.  268. 

Auctioneer  cannot  bring  trespass  for,  when  placed  in  his  possession  to  sell,  ii.  423. 

Everything  annexed  to  realty  becomes  fixture,  ii.  219. 

Rule  as  to  annexation  irrespective  of  intention  of  nffixer,  ii.  220. 

Annexation  of  chattel  makes  it  part  of  fee,  ii.  220. 

Cannot  be  recovered  in  trover  or  replevin,  ii.  220. 

Cannot  be  recovered  in  trover  and  replevin  unless  deprived  by  severance  from  real 
estate  of  their  character,  ii.  220. 

Rule  that  trover  and  replevin  will   not  lie  for,  only  applies  where  mode  in  which 
structure  erected  such  as  to  give  it  character  of,  ii.  220. 

Building  not  built  into  land  not  a,  ii.  220. 

What  necessary  to  give  chattels  character  of,  ii.  221. 

Machinery  when,  ii.  221. 

When  steam  engine  regarded  ns,  ii.  221. 

Shelves,  drawers,  counter  tables,  ii.  221. 

Test  for  determining  whether  article  is  or  not,  ii.  221,  222. 

Intention  of  parties  as  to,  ii.  221. 

Adaptibility  of  article  to  place  in  which  it  stands  as  determining  its  character  as, 
ii.  222. 

Rolls  forming  part  of  machinery  of  mill,  ii.  223. 

Plates  of  iron  as,  ii.  223. 

Sun  dial,  a,  ii.  22.3. 

Manure  as,  ii.  223. 

Lathes  as,  ii.  223. 

Steam  enirine,  ii.  223. 

Doors,  224. 

Win. low  blinds,  224. 

Shutters,  ii.  224. 

Mirrors,  ii.  224. 

Wardrobes,  ii.  224. 

Test  to  determine,  ii.  224. 

Furniture,  not  a,  ii.  224. 

Ice  chest,  ii.  224. 

Chandelier  not,  ii.  224. 

Keys  of  house,  ii.  225. 

Fences  and  walls,  ii.  225. 

Bathing  tubs  and  pipes  leading  to  it,  ii.  225. 

Manure,  ii.  225. 

Cannot  exist  without  actual  annexation,  ii.  226. 

Machinery,  ii.  226. 

Chandeliers,  ii.  226. 

Gas  pipe.  ii.  226. 

Machines,  ii.  226. 

Cars,  locomotives,  etc.,  not,  ii.  227. 
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Kettles  set  in  brick  arches,  ii.  227. 

Chattel  would  not  become,  by  being  annexed  with  view  to  more  convenient  use  as 
chattel,  ii.  228. 

Engines  and  boilers  of  saw-mill,  ii.  228. 
Actual  annexation  as  test  of,  ii.  228. 
Fences  of  farms,  ii.  229. 
Chandeliers,  ii.  229. 

Whether  chattel  which  has  been  affixed   shall   preserve  that  character  or  be  con- 
verted depends  on  circumstances,  ii.  230. 

Intention  to  annex  a  chattel  personal  never  carried  into  effect  will  not  render  it  so, 
ii.  2-30. 

When  chattels  acquire  character  of,  they  become  mere  incidents  to  realty,  ii.  230. 
Cannotvbe  sold  under  execution  against  personalty,  ii.  231. 
Cannot  be  distrained  for  rent,  ii.  231. 
Or  taken  and  removed  under  writ  of  replevin,  ii.  231. 
Bound  by  lien  of  prior  and  subsequent  judgment  against  real  estate,  ii.  231. 
Bound  by  mechanics'  lien,  ii.  231. 
Within  Statute  of  Frauds,  ii.  231. 

Under  ordinary  circumstances  cannot  be  deprived  of  character  of  real  estate  with- 
out severances  by  owner  of  inheritance,  ii.  231. 

If  severed  for  temporary  purpose  still  retain  character  of  fixtures,  ii.  831. 
Cider  mill  as,  ii.  231. 

Church  bell  erected  in  detached  belfry,  ii.  231. 
May  be  detached  and  converted  into  personalty,  ii.  231. 
Representatives  of  life  tenant's  right  to  fixtures,  ii.  232. 
Tenant's  right  to  remove  trade  and  agricultural,  ii.  232. 
Right  to,  as  between  executors  and  heirs,  ii.  232. 
Indulgence  shown  to  tenants  as  to  removal  of,  ii.  232. 
Buildings  are,  ii.  233. 
Dock  beyond  low- water  mark  not,  ii.  233. 

Rule  rendering  fixtures  of  ancestor  assets  for  payment  of  debt,  has  but  little  weight 
now,  ii.  233. 

Machinery  as,  ii.  233. 

Manure  descends  to  heir  and  passes  to  purchaser,  ii.  233. 

Purchaser  of  soil  is  purchaser  of  fixtures,  ii.  234. 

Mortgagees  stand  on  same  footing  with  regard  to,  as  ordinary  purchaser,  ii.  234. 

Trees  planted  by  mortgagor,  ii.  234. 

Gas-burners  not,  ii.  234. 

Ice  chest,  ii.  234. 

What  purchaser  entitled  to,  ii.  235. 

Tenant  failing,  to  remove  during  term,  loses  right,  ii.  235. 

Tenant's  right  to  remove  does  not  exist  if  holds  over  wrongfully,  ii.  235. 

Stipulation  in  lease  as  to  removal  of,  ii.  235. 

When  tenant  has  reasonable  time  to  remove,  ii.  236. 

Landlord  and  tenant  may  agree  as  to  removal  of,  ii.  236. 

Trespass  against  tenant  removing,  ii.  236. 

Annexation  of  chattel  conditional  gift  to  landlord,  ii.  236. 

Agreement  as  to,  between  parties,  ii.  237. 

Cannot  generally  be  taken  in  execution  as  personal  property,  ii.  238. 

Trees  planted  by  tenant  may  be  removed,  ii.  238. 

Agricultural,  ii.  238. 

Manure,  a,  ii.  239. 

Extent  of  tenant's  right  to  remove,  ii.  239. 

Right  to  move  not  confined  to  cases  between  tenants  of  particular  estates  and  those 
in  remainder,  ii.  240. 

Agreement  by  purchaser  that  fixtures  shall  remain  property  of  vendor,  ii.  241. 

Mechanics'  lien  for  purchase-money  of,  enforced  against  subsequent  incumbrances, 
H.  240. 

Agreement  between  landlord  and  tenant  as  to  removal  of,  ii.  241. 

By  election,  ii.  241. 

Machinery  of  cotton  mill  as,  ii.  242. 

Parol  agreement  as  to  removal  of,  ii.  242. 

Fences  of  farm  as,  ii.  242. 

Structures  of  permanent  character  may  retain  character  of  personalty,  ii.  244. 
VOL.  IT.,  PART  II. — 33 
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FIXTURES. 

Owner  may  agree  that  annexation  shall  not  deprive  chattel  of  character  of  per- 
sonalty, ii.  243. 

House  or  shop  erected  under  license  may  be  removed  when  license  withdrawn,  ii.  244. 

Distinction  between  right  to  remove  a,  and  the  ownership  of  chattel  which  though 
affixed  retains  by  agreement  character  of  personalty,  ii.  244. 

Trover  lies  for  chattel  placed  on  soil  without  becoming  part  of  it,  ii.  245. 

Pass  generally  to  heir  and  not  to  executor,  ii.  245. 

When  vendee  under  articles  comes  within  protection  accorded  to  tenant  as  to  re- 
moval of  fixtures,  ii.  245. 

Put  on  land  by  one  not  in  rightful  possession,  ii.  245. 

Right  of  mortgagor  to  remove,  ii.  245. 

When  mortgagor  liable  for  removal  and  asportation  of,  ii.  246. 

Trade,  ii.  246. 

Bound  by  lien  of  payment  and  pass  as  part  of  land,  ii.  246. 

FOOD. 

Warranty  of,  315. 

FOOT  RACE. 

A  lawful  game,  ii.  312. 

FOOTWAY.  See  HIGHWAY. 
May  be  highway,  ii.  144. 
May  be  created  by  dedication,  ii.  164. 

FORBEARANCE. 

A  good  consideration,  292,   559. 

FORCIBLE  ENTRY. 

Under  title,  no  cause  of  action,  semble,  263,  1359. 

FOREIGN  ATTACHMENT. 

Against  buyer  docs  not  defeat  stoppage  in  transitu,  1204. 

To  support  judgment  in,  record  must  show  actual  notice  impracticable,  1132. 

Not  so  in  America,  1133. 

FOREIGN  COURT.     Sec  ESTOPPEL  ;  JUDGMENT. 

FOREIGN  GOVERNMENTS. 

Laws  of,  regarded  as  facts,  ii.  454. 

FOREIGN  INSTRUMENT. 

When  liable  to  probate  duty  in  England,  853. 

FOREIGN  JUDGMENT.     See  ESTOPPBL  ;  JUDGMENT. 

Effect  of  in  our  courts,  ii.  769. 

Not  impeachable  on  merits,  ii.  769-771. 

Or  for  mistake  of  law,  ii.  769-771. 

Except  where  mistake  admitted,  ii.  776. 

How  pleaded,  ii.  776. 

When  in  rem,  ii.  777-786. 

As  to  marriage,  ii.  786-790. 

On  local  matters,  ii.  790. 

Establishing  status  of  a  thing  or  person  in  one  state  or  country  conclusive  in  every 
other  where  question  again  arises,  ii.  979. 

Conclusive  unless  impeached  for  fraud  or  want  of  jurisdiction,  ii.  979. 

This  rule  true  whether  question  arises  on  foreign  or  domestic  judgment,  ii.  980. 

Judicial  decision  cannot  impose  personal  liability  unless  court  had  jurisdiction 
and  parties  subject  to  its  authority,  ii.  980. 

Doctrine  that  sentence  of  foreign  tribunal  less  conclusive  as  cause  of  action  than 
when  alleged  by  way  defence,  ii.  980,  981. 

Obligation  of  founded  on  comity,  ii.  981. 

When  judgment  rendered  in  personam  in  one  sovereignty  may  be  disputed  in 
another,  *.  981. 

Presumption  in  favor  of  proceedings  of  all  duly  constituted  tribunals,  ii.  981. 

How  to  be  declared  on,  ii.  981. 

When  defendant  at  time  of  judgment  not  subject  of  country  where  judgment  ren- 
dered, ii.  981. 

Equally  conclusive  with  foreign  law,  ii.  982. 
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FOREIGN  JUDGMENT. 

Not  every,  should  be  enforced  by  courts  of  another  state,  ii.  982. 

To  what  inference  conclusive  effect  of  due,  ii.  983. 

Whether  one  able  to  appear  in  defence  of  goods  when  attached  in  another  jurisdit 
tion  without  subjecting  himself  to  authority  of  court,  ii.  983. 

Do  not  rise  above  rank  of  evidence  or  operate  as  merger  of  on  cause  of  action. 
ii.  984. 

Judgment  of  different  states  of  union  under  National  Constitution,  ii.  984. 

How  judgment  rendered  in  one  state  may  be  impeached  in  another,  ii.  984. 

FOREIGN  LAW.     See  ASSAULT  ;  VENUE. 

Transitory  causes  of  action  decided  here  according  to  lex  /oci,1054,  1067. 
Distinction  in  case  of  contracts,  1054,  1067. 
Mode  of  procedure  according  tolexfori,  1056,  1071. 
Instances,  1056,  1071. 

Statute  of  Limitations  when  lexfori,  1056-1058. 
Statute  of  frauds,  8.  4,  held  lex  /on,  1060. 
May  extinguish  cause  of  action,  1056. 
If  only  bars  remedy,  no  bar  to  action  here,  1056. 
Arrest  may  be  here,  though  no  right  of,  where  debt  contracted,  1056. 
Evidence,  rules  of,  rejected  here,  1059. 
Indian  registration  law  not  mere  law  of  evidence,  1059. 
Case  of  real  property  1059. 

Locus  regit  actum,  a  canon  of  jurisprudence,  1053. 

Contract  abroad  to  do  act  lawful  there  and  unlawful  here,  not  enforceable  nere, 
1051.     Contra,  1067. 

Injury  abroad  no  ground  for  action  here  unless  actionable  there,  1067. 
What  discharges  foreign  cause  of  action,  1057,  1058. 
As  to  party  to  action,  when  binding  here,  1058. 

Distinction  when  applies   "  ad  valorem  contractus,"  when    "ad  modum  actioni* 
instituendas,"  1056. 

Pendency  of  action  abroad,  how  far  ground  of  stay,  1060. 

Means  of  proving  or  ascertaining,  1039. 

Enforceable  in  our  courts,  1066. 

One  of  the  parties  must  be  a  citizen  here  in  cases  of  personal  injury,  1067. 

Secus  as  to  injury  to  chattels,  1068. 

Or  at  least  a  citizen  of  the  United  States,  1068. 

Injuries  committed  on  high  seas  actionable  here  regardless  of  citizenship,  1069. 

But  courts  exercise  discretion  as  to  hearing  them,  1070. 

Vessel  governed  by  laws  of  state  where  she  belongs,  1070. 

Except  prize  cases,  which  are  heard  in  admiralty,  1070. 

Contracts  between  belligerents  void,  735. 

With  Confederate  States  not  entirely  so,  735. 

When  right  to  notice  of  dishonor  affected  by,  ii.  62. 

FOREIGN  OFFICIALS. 

Actions  between,  in  England,  1063. 

FOREIGN  PRINCIPAL.     See  PRINCIPAL  AND  AGENT. 
Effect  of  sale  by  agent  for,  ii.  385,  403,  424,  425. 

FOREIGN  SHIPS. 

Not  within  statute  requiring  interest  in  assured,  ii.  316. 

FORFEITURE.     See  CONDITION. 

Not  favored  in  law,  100,  ii.  53. 
When  will  be  relieved  against,  113. 

FORGERY. 

A  misdemeanor  at  common  law,  1285. 

FORNICATION. 

Bond  for  payment  for  future,  void,  724 
In  consideration  of  past,  good,  724. 
Though  future  intended,  724. 

FRAUD.     See  FALSE  REPRESENTATION  ;  PRINCIPAL  AND  AGENT. 

Judgment  obtained  by,  and  not  set  aside,  may  be  impugned  in  collateral  proceed- 
ings,  1103. 


1108  INDEX. 

FRAUD. 

Avoids  all  judicial  acts,  ecclesiastical  or  temporal,  1103. 

Fraudulent  conveyance  "clad  with  trust,"  2. 

"  Badges  of"  on  assignment,  2. 

Abhorred  by  law,  4. 

Vitiates  everything,  1103. 

Statutes  against,  liberally  construed  to  defeat,  4. 

Statute  of  frauds,  not  to  be  made  a  means  of,  875. 

Action  for,  when  lies,  294. 

Rights  of  buyer,  where,  302. 

What  amounts  to,  296,  319  et  seq.,  804. 

Question  of  admitting  evidence  of  mutual  fraud  in  illegal  contracts,  749-755. 

Conviction  obtained  by,  to  be  quashed,  1103. 

Estate  obtained  by,  when  not  avoided,  6,  7,  8. 

Lease  without  rent  void  agninst  prior  fraudulent  lease,  7. 

Intent  to  defraud,  what  such  under,  27  Eliz.  c.  4,  27. 

Notice  of,  to  holder  of  bill,  858. 

What  constitutes  fraud  in  law,  ii.  75,  88-104. 

Moral  fraud  necessary  to  give  right  of  action,  ii.  88-91,  92. 

Effect   of,  in  principal,  when   contract  made  by  an    agent  who   is   innocent,   ii. 
38-91,  92. 

Effect  of,  in  agent  when  innocent  principal  adopts  contract  procured  by  agent,  ii. 
«1,  92. 

By  creditors  to  sureties,  ii.  93. 

In  use  of  trade-marks,  ii.  94. 

Vitiate-  evi -i y  sale,  ii.  46. 

By  endorser  on  holder  or  endorsee  forfeits  his  right  to  notice,  ii.  70. 

Legal,  may  exist  without  any  intention  to  injure,  ii.  100. 

tin!  element  of  action  for  fraudulent  representation,  ii.  103. 

Effect  of  assumption  of  character  of  agent   without  authority,  ii.  408,  409. 

Remedies   ;ig:iin*t  professed    a-_rent.  ii.    408,  409. 

•   of  fraudulent  a«umption   of  character  of  agent,  ii.  408,  409. 

Whether   pcr-on   committing  fraud  may  he   treated   as    principal,  ii.  408,  409. 

:  of  inducing  another  to  Mipply  goods  to  a  third  person  by  fraud,  ii.  414,  *17. 

Etfect  of  fal-e   rcpreM-ntation  being   by  parol,  ii.  415,  416. 

t  of  in  making  niotiev  obtained  under  judgment  recoverable,  ii.  439. 

Effect  of  fraud  on  binding  effect  of  judgments,  ii.  741,  760,  762,  772,  782. 

Whether  affects  damage*,  ii.  564. 

FRAUDS,  STATUTE  OF.     See  GUARANTY  ;    PRINCIPAL    AND    AGENT;    TENANT 

FROM    YKAR    TO    YKAR. 

Not  to  be  made  means  of  fraud,  559,  875. 

characters,  not  within  s.  4,  300. 
Lord  Tenterden's  Act,  as  to,  3<>o. 
Composition  with  creditors,  when  void  by  s.  4,  639. 
Agreements  to  answer  for  the  debt,  etc.,  tjfa*0tmer,  516,  527. 

No  action  on,  unless  in  writing  and  signed,  516,  527,  560. 
What   agreement  is  such,  528  ft  .«.•»</. 
Not  such  unless  principal  remains  liable,  517,  532. 
The  nature  of  the  promise,  tin-  test  whether  such,  517,  529,  532. 
Indemnities  not  such,  5^9,  532,  536. 

Only  promises  to  creditor,  etc.,  of  principal  are  such,  529,  532,  536. 
Promise  with  reference  to  supposed  future  liability,  518. 
Must  be  no  liability  on  part  of  promisor  if,  518,  529,  541,  554. 
Even  if  not  personal,  555. 

Promise  to  pay  off  charge  on  own  goods  for  which  another  liable,  not  such,  518, 
541. 

Agreement,  meaning  of,  519. 

Del  credere  employment  of  agent  not  such,  518,  557. 

What  must  be  written,  518. 

The  consideration  need  not  be  in  writing,  519. 

Parol  evidence  of,  inadmissible  to  supply  promise,  519,  520. 

Parol  evidence  admissible  to  identify  subject  of  promise,  520. 

Rules  as  to  admission  of  parol  evidence,  519-521. 

To  what  extent  promise  may  he  inferred,   519-521. 

Surrounding  circumstances  may  be  looked  to,  522. 
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Construed  ut   res  magis  laleat   quam  pereat,  522. 
Agreement  may  be  in  several  documents,  522. 
Connection  between  them  must  be  patent,  522. 
Parol  evidence  inadmissible  to  connect,  522. 
Letter  to  a  third  person  may  satisfy  the  statute,  523. 
Memorandum  is  evidence,  not  contract,  523,  527. 
Offer  in  writing  may  be  enough,  523. 
Names  of  both  the  parties  must  appear,  523. 
Signature  by  the  party  to  be  charged  sufficient,  523. 
Unless  agreed  that  both  should  sign,  524. 
By  signing  instructions  for  telegram,   524. 
Signatures  by  auctioneer  or  factor,  524. 
Place  of  signature,  525. 
May  be  by  seal,  632. 
Agreement  unwritten  not  void  by,  525. 
Admissible  in  evidence  except  in  action  on  it,  525. 
Parol  guarantee  enforced  against  attorney,  525. 
Difference  herein  between  ss.  4  and  17  of  Act,  525. 
Not  illegal,  525. 

Inadmissible  if  defendant  would  be  charged  by  it,  525. 
Third  persons  may  take  advantage  of  the  statute,  525. 
Agreement  must  be  in  writing  before  action,  525. 
Reduction  to  writing  may  have  a  retroactive  effect,  526. 
Letter  long  after  actual  agreement  will  satisfy  the  act,  526. 
Though  disclaiming  liability,  526. 
Agreements  not  to  be  performed  within  one  year. 
S.  4,  not  actionable  if  unwritten,  614,  615. 
Object,  614,  615. 

Capable  of  performauce  wilhin  year,  not  within,  615,  619,  632. 
Hire  for  beyond  year  determinable  on  payment  for  year,  is  within,  615,  6*9 
For  a  year's  service  from  a  future  day,  is  within,  615,  633. 
From  next  day  not,  615,  633. 
Contract  to  pay  annuity  within,  615,  623. 
Contracts  determinable  within  year,  maybe  within,  615,  619. 
To  support  child  for  life,  not, '615,  619. 

Contract  performable  on  one  side  within  year,  not,  616,  624,  629 
Need  not  be  mutuality,  629. 
Donellan  v.  Reed  discussed,  616-617. 

Part  performance,  statute  not  satisfied  by,  617.     See  523,  625 
Contract  to  purchase  an  annual  within,  522. 
Guaranty  distinguished  from  suretyship,  528  et  seq. 
Cases  on  the  border  line,  556. 
Burden  of  proof  on  defendant,  533. 
Trilateral  agreements  not,  534. 
Must  be  a  collateral  promise,  530. 
Must  have  been  a  legal  liability  in  principal,  533. 
Promise  to  pay  in  merchandise,  534. 
Promise  to  endorse,  535. 
Promise  to  procure  a  guaranty,  535. 
Guaranty  of  debt  assigned  at  the  time,  554. 

Agreements  between  sureties  that  one  is  to  bear  whole  burden,  538. 
Rights  of  acceptors,  &c.,  of  bills  of  exchange,  538-541. 
Time  when  agreement  was  made,  542. 

Agreement  made  after  debt  incurred,  new  consideration,  542 
Consideration  moving  to  promisor,  543,  558. 
What  a  sufficient,  546,  552,  559. 
From  whom  consideration  moves,  552,  558. 
Promise  in  consideration  of  funds,  544—554. 
If  original  debt  extinguished  no  writing  necessary,  561. 
If  part  within  statute,  all  within,  562. 
Promise  by  executor,  etc.,  562. 

Examples  of  contracts  that  cannot  be  performed  infra  annum,  618. 
Contracts  for  year  and  renewable  not  within,  619. 
If  can  be  fulfilled  by  event  of  death,  not  within,  619,  623. 
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.  Contracts  otherwise  within,  not  taken  out  because  event  within  a  year  may  render 
performance  impossible,  620. 

Contract  determiuable  by  mutual  consent,  not  therefore  without  the  statute,  621. 

Contracts  for  indefinite  periods,  621. 

Distinction  between  and  for  term  certain,  622. 

Question  is,  whether  an  entire  contract  or  a  renewable  one,  622. 

Contract  as  evidence  of  damages  under  part  performance,  625. 

Contracts   invalid   under   Statute   of   Frauds,  effect  of    part  performance,  625, 
630,  633. 

Measure  of  damages,  625. 

When  compensation  to  be  in  land,  626. 

Form  of  action,  627,  631,  633. 

The  consideration  must  have  enured  to  defendant's  benefit,  628. 

Effect  of,  on  parol  leases,  ii.  105-108,  108-117. 

On  tenancies  from  year  to  year,  ii.  105-108,  108-117. 

Effect  of  tenancy  where  letting  is  void  as  to  duration  of  term  by,  ii.  105,  106,  107. 

Tenant  holds  on  terms  of  letting  in  other  respects,  ii.  105,  106,  107. 

Notice  to  quit  must  he  given  accordingly,  ii.  105,  111,  112. 

Tenancy  determined  at  end  of  term  without  notice,  ii.  112. 

Liability  to  repair,  &c.,  is  regulated  by  parol  contract,  ii.  106,  107. 

When  ordinary   inference  on   a  holding   over  may  IK-  rebutted  by  showing  that 
owner  of  land  docs  not  know  terms  of  previous  lea>e.  ii.  108. 

These  rules  arc  only  applicable  where  there  is  a  real  holding  over,  ii.  108. 

Yearly  tenancy  will  arise  on  payment  of  rent,  ii.  105-108,  109. 

If  intention  be  that  relation  should  t  xist,  not  otherwise,  ii.  113-115. 

Equitable  right  not  to  be  di-turhed,  during  term,  ii.  111). 

As  bearing  on  doctrine  of  Parley  r.  Freeman,  ii.  104. 

Third  section  of,  ii.  116,  117. 

Under  third  section  term  cannot  be  ^in-rendered  by  cancelling  lease,  ii.  117. 

Where  one  part  of  entire  contract  invalidated  by,  whole  will  fail,  ii.  116. 

Effect  of,  on  miarantee-,  ii.  L'71.  278. 

What  is  sufficient  signature  of  party  to  \w  charged,  ii.   278-292. 

Signature  by  auctioneer,  ii.  280. 

By  initials. 'ii.  281. 

My  a  mark,  ii.  281. 

By  stamped  lac  simile,  ii.  281. 

,:me  by  illegible  writing,  ii.  281. 
.nd  of'third  person,  ii.  281. 

Hy  agent,  ii.  282. 

Whether  it  must  be  in  name  of  principal,  ii.  282. 

Assent  to  alterations  after,  ii.  280. 

Document  to  be  sufficient  within,  must  contain  names  of  both  parties,  ii.  282. 

It  need  not  however  he  addressed  to  the  other  contracting  party,  ii.  295. 

Must  govern  the  whole  contract,  ii.  279,  282. 

Effect  of,  on  written  contracts   by  agents,  ii.  417,  418,  421,  423. 

Parol  evidence  admissible  to  charge  principal,  but  not  to  discharge  agent,  ii. 41 7, 418, 

Effect  under  B.  17,  of  buyer  asking  seller's  agent  to  write  a  note    of  contract, 
ii.  421. 

Fixtures  within,  ii.  231. 

Agreement  to  answer  for  debt  of  another,  ii.  283. 

How  requirements  of  satisfied,  ii.  283. 

Consideration  and  promise  in  writing  under  fourth  section  of,  ii.  285. 

Under  fourth  section  contract  need  not  be  in  writing  but  there  must  be  written 
evidence  of  contract,  ii.  286. 

Whether  stranger  to  terms  of  written  contract  can  be  shown  to  be  party  by  oral 
testimony,  ii.  429. 

Not   necessary  to   validity  of  contract  under  that  writing  disclose   the   principal, 
ii.  429. 

FRAUDULENT  CONVEYANCE,  TRANSFER  OR  GIFT. 

Void  against  creditors  and  others,  13  Eliz.  c.  5,  1-27,  31  et  seq. 
Assignment    in    consideration    of   debt,    without  change    of     possession,   void, 
when,  1. 

Assignment  void,  if  not  bona  fide  and  for  good  consideration,  2—4. 
Not  bona  fide,  if  subject  to  trust,  2. 
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Trust  implied,  where  consideration  only  of  nature,  3. 
Consideration  of  nature  insufficient,  3. 
After  indictment,  to  defeat  the  crown,  void,  4,  18. 
Secus  of  bonafide  and  for  good  consideration,  18. 
"Badges  of  fraud,"  what  are,  2. 
Good  consideration,  what,  2-4. 
Fraud,  a  question  for  jury,  9,  11,  36,  78. 
In  some  states,  a  question  for  the  court,  35-36. 
Presumption  of,  from  continuance  in  possession,  9. 
From  joint  possession  of  debtor  and  assignee,  10. 
May  be  rebutted  how,  10. 
By  notoriety  of  transfer,  1 1 . 
By  provision  for  continuance  in,  11. 
By  impossibility  of  transfer  of  possession,  16. 
By  whom  may  be  avoided,  7. 
Good  as  against  parties  to,  17. 
And  all  but  creditors  or  bona  fide  purchasers,  17. 
Sometimes  void  against  maker,  17. 

Transfer  in  preference  to  a  particular  creditor,  not  at  common   law,    17.      So* 
FRAUDULENT  PREFERENCE. 

Execution,  with  intent  to  defeat  sale,  valid,  18. 

Assignment  by  person  in  extremis,  how  far  valid,  18. 

By  one  charged  with  felony,  void  against  crown,  when,  18. 

Trust  deeds  for  carrying  on  trade,  when,  18. 

Separation  deed,  when  a,  18. 

Marriage  settlement,  when  a,  18. 

Sale  for  annuity  to  a  wife,  when  a,  18. 

Deed  in  trust  for  creditors,  when  a,  18. 

Execution,  when  a,  19,  90-94. 

Deed  of  dissolution  of  partnership,  when  a,  19. 

Voluntary  conveyance  not  necessarily  a,  24. 

Future  creditors,  conveyance  void  against,  when,  24. 

Though  debtor  not  insolvent  at  date  of,  24. 

Rule  derivable  from  cases,  25. 

Where  debt  incurred  by  ancestor,  26. 

By  heir,  void,  as  against  intestate's  creditor,  26. 

By  personal  representative,  when  propeity  assets,  26. 

By,  since  deceased,  when  assets,  26. 

Penalty  for,  26. 

Parties  entitled  to,  26. 

Of  copyholds,  within  13  Eliz.  c.  5,  26. 

Of  choses  in  action  within  13  Eliz.  c.  5,  when,  26. 

13  Eliz.  c.  5,  generally  only  applies  to  things  leviable  in  execution,  2ft 

Void  against  purchasers,  27  Eliz.  c.  4,  5,  27-31. 

Valid  against  grantor,  27. 

Lessee,  without  fine  or  rent,  not  a  purchaser,  7,  28. 

Purchaser,  not  such,  unless  for  value,  7. 

Issue  advanced  in  consideration  of  nature,  not  such,  7. 

Voluntary  conveyances  are,  27. 

Though  purchaser  had  notice  of,  27. 

Conveyances  with  power  of  revocation,  are,  when,  7,  27. 

Though  the  power  be  future,  6. 

With  powers  to  mortgage,  when  such,  27. 

Power  to  charge,  27. 

With  powers  to  lease,  27. 

With  powers  to  be  exercised  with  others'  consent,  not,  27. 

Unless  they  be  under  control  of  settlor,  27. 

A  will  is  a  voluntary  conveyance,  28. 

Conveyance  for  inadequate  consideration  may  be  such,  semblc,  28 

Purchasers,  who  are,  28. 

A  mortgagee  is  a,  28. 

Lessee  at  rack  rent  is  a,  28. 

Purchaser  under  settlement,  when,  28. 

Judgment  creditors  not,  28. 
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Purchaser  from  heir  of  voluntary  grantor  not,  28. 

From  devisee  of  voluntary  grantor  not,  28. 

Burrel's  case  explained,  28. 

Proviso  in  27  Eliz.  c.  4,  in  favor  of  bona  fide  purchasers,  28. 

Who  such,  29-30. 

Inadequacy  of  consideration,  how  far  material,  30. 

27  Eliz.  more  beneficial  than  13  Eliz.,  30. 

Copyholds  are  within  27  Eliz.  c.  4,  31. 

Equitable  interests  are,  30. 

Personalty,  not,  30. 

Endowment  of  a  charity,  not,  31. 

Void  against  assignees  in  bankruptcy,  19-24. 

Distinction  between  gifts    fraudulent    under    27    Eliz.  and    under    Bankruptcy 
Act,  19. 

Three  classes  of,  19. 

By  bill  of  sale,  etc.,  11-16.     See  BANKRUPTCY  ;  BILL  OF  SALE  ;  SETTLEMENTS. 

Sheriff,  with  notice  of  the  fraud,  bound  to  levy,  26. 

Summary  of  the  American  law  of  transfers  without  possession,  including  condi- 
tional sales,  36-90. 

Federal  courts,  36-38. 

Alabama,  43-45. 

Arkansas,  86. 

California,  89-90. 

Colorado,  89. 

Connecticut,  71-74. 

Delaware,  57. 

Florida,  46. 

Georgia,  86. 

Illinois,  42-43. 

Indiana,  45-46. 

Iowa,  87-88. 

Kansas,  88-89. 

Kentucky,  38-42. 

Maine,  81-82. 

Maryland,  58. 

Massachusetts,  78-81. 

Michigan.  84. 

Minnesota,  87. 
-i|>j»i,  88. 

Missouri,  84-85. 

Nebraska,  88. 

Nevada,  89. 

New  Hampshire,  52-54. 

New  Jersey,  58. 

New  York",  59-64. 

North  Carolina,  86. 

Ohio,  82-83. 

Oregon,  90. 

Pennsylvania,  33,  64-71. 

Rhode  Island,  87. 

South  Carolina,  54—57. 

Tennessee,  83-84. 

Texas,  86. 

Vermont,  74-78. 

Virginia,  47-52. 

West  Virginia,  52. 

Wisconsin,  86-87. 

FRAUDULENT  PREFERENCE. 

What  is  a,  20,  21-24. 

Common-law  right  to  prefer  particular  creditor,  19 
32  &  33  Viet.  c.  71,  8.  92,  20. 

Must  be  voluntary  and  in  state  of  facts  from  which  contemplation  of  bankruptcy 
would  have  been  inferred,  22. 

Circumstances  substituted  for  intention  of  debtor,  22. 
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Effect  of  words  "  three  months  afterwards  "  in  statutory  definition,  22. 

"  Payee  in  good  faith  and  for  valuable  consideration,"  22. 

Past  debt  a  valuable  consideration,  24. 

Qucere,  an  act  of  bankruptcy,  24. 

Void,  not  voidable,  22,  829. 

Was  voidable  by  assignee  of  bankrupt,  829. 

FRAUDULENT  SALE.     See  SALE. 
Voidable  only,  713. 
Purchaser  from  vendee  has  good  title,  713. 

FREEHOLD.     See  FIXTURES. 

Things  annexed  to  not  distrainable,  787. 

May  be  taken  in  execution,  787. 

Annexations  to,  when  removable,  ii.  204,  217. 

In  case  of  agricultural  fixtures,  ii.  191,  208,  209. 

General  rule  that  what  is  attached  to  freehold  forms  part  of  soil,  ii.  204,  217. 

Ordinary  presumption  may  however  be  rebutted,  ii.  206. 

Cases  of  constructive  annexation,  ii.  205. 

Rules  with  reference  to  trade  fixtures,  ii.  206-208,  216,  217,  218. 

Right  to  remove  trade  and  agricultural  fixtures  under  the  14  &  15  Viet.  c.  25,  ii.  209 

As  to  agricultural  fixtures  under,  38  &  39  Viet.  c.  92,  ii.  209. 

Rules  with  reference  to  ornamental  fixtures,  ii.  210-212,  215,  216. 

Effect  of  contracts  to  leave  all  things  affixed  to,  ii.  211,  214. 

Right  to  not  touched  by  establishment  of  highway,  ii.  167. 

FREE  ON  BOARD. 
Effect  of,  1202. 

FREIGHT. 

Liability  of  party  receiving  cargo  for,  848. 

When  receipt  by,  on  claim  under  bill  of  lading,  849. 

Lien  for  charter  freight.  1232. 

Damage  to  goods  carried,  could  not  be  set  up  in  answer  to  claim  for,  ii.  19. 

Effect  of  judicature  act,  ii.  19. 

Pro  rata  itineris,  when  claimable,  ii.  22. 

Within  reputed  ownership  clauses  of  old  bankrupt  act,  ii.  269. 

Whether  included  now  as  a  chose  in  action,  ii.  269. 

FUNERAL  EXPENSES. 

Liability  of  husband  for  those  of  wife,  ii.  500,  506. 
Of  widow  for  those  of  husband,  ii.  505. 

FURNITURE.     See  FIXTURES. 

Reputed  ownerships  within  reputed  ownership  clauses,  ii.  269. 
Not  a  fixture,  ii.  224. 

FUTURE  STATE. 

Disbelief  in  by  witness,  goes  to  credibility,  1374. 

GAMING.     See  ILLEGALITY  ;  INSURANCE  ;  WAGER. 
Law  against,  voids  bond,  725. 
Consideration,  avoids  contract,  725. 
Money  lent  for  purpose  of,  not  recoverable,  ii.  543. 

GAS. 

Damage  by  explosion  of,  when  not  actionable,  502. 

GAS  PIPES. 

Beneath  highway,  ii.  185,  186. 

GAZETTE. 

Notice  of  dissolution  of  partnership  in,  when  sufficient,  1333. 

GIFT. 

Fraudulent,  1.     See  FRAUDULENT  CONVEYANCE. 
Of  chattels,  by  parol  without  delivery,  void,  276. 
Must  be  delivery  or  declaration  of  trust,  672-3. 

GOD. 

Belief  in  existence  of,  1373.     See  WITNESS. 
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GOODS. 

Mortgage  of,  may  be  without  deed,  .189. 

GOVERNMENT. 

Officer  of,  doing  wrong  under  order  of,  liable  to  action,  1063. 
Immunity  of  soldiers  for  acts  authorized  by,  1063. 
Powers  of,  how  distributed  in  United  States,  1135. 

GOVERNOR. 

Of  colony,  extent  of  his  exemption  from  liability,  1038,  1060. 
Of  Jamaica,  action  against  for  false  imprisonment,  1040. 
Of  Gibraltar,  for  execution  of  sentence  confirmed  by,  1041. 
Of  colony,  vice-regal  character,  no  plea  to  debt,  1060. 
Qucere,  liable  to  civil  process  while  resident  in  the  colony,  1060. 

GRANT. 

Implied  a  warranty,  150. 

Qucere,  does  it  now,  283. 

Does  not  in  case  of  freehold,  150. 

Covenant  may  enure  as,  150. 

By  crown  to  unincorporated  burgesses  to  elect  members  of  parliament,  void,  486. 

GRATUITOUS. 

Service,  268.     See  CONSIDERATION. 

Agent,  or  bailee,  liability  of,  370,  372-375,  380. 

GROUND-RENTS. 

Assignee  of  reversion  may  bring  covenant  for  the  rent,  137,  193  et  seq. 

GUARANTEE.     See  AGREEMENT  ;  CONSIDERATION  ;  STATUTE  OP  FRAUDS. 
Avoidance  of,  by  alteration,  1307. 
When  a  continuing  one,  522. 

Within  fourth  section  of  Statute  of  Frauds,  must  be  in  writing,  516. 
What  promises  full  within  that  section,  516,  517. 
What  must  appear  in  writing.     See  STATUTE  OF  FRAUDS. 
Where  parol  evidence  admitted  to  explain.     Set   M  ATUTE  OP  FRAUDS. 
As  to  character,  etc.,  299.     See  LORD  TENTERDEN'S  ACT. 
When  it  must  be  in  writing,  ii.  271,  278-292. 
Consideration  need  not  now  appear  on,  ii.  271,  278. 
Reason  for  alteration  of  earlier  rule,  ii.  278. 
What  is  sufficient  signature  of  party  to  lie  charged,  ii.  278-292. 
It  need  not  be  in  any  particular  place,  ii.  278,  282. 

The  name  on  the  instrument  must  he  intended  to  he  the  signature,  ii.  279,  282. 
And  to  govern  or  authenticate  the  whole  instrument,  ii.  279,  280. 
How  far  this  question  is  a  matter  of  law,  ii.  279,  280. 
Signature  by  acce»orics,  ii.  280. 
Signature  as  a  witness,  not  sufficient,  ii.  280. 
By  party  to  contract,  ii.  280. 
Signature  by  initials,  ii.  281. 
By  mark,  ii.  281. 

By  person  unable  to  write  but  guided,  ii.  281. 
By  illegible  writing,  ii.  281. 
By  a  stamp,  ii.  281. 
By  agent  in  his  own  name,  ii.  282. 

Signature  in  book  already  containing  name  of  one  of  parties,  ii.  279. 
Acknowledgment  of  previously  written  signature  under  Wills  Act,  ii.  282. 
No  consideration  need  be  set  forth  in  guarantee  under  seal,  ii.  283. 
What  essential  to,  ii.  284. 

Recital  that  9  is  given  for  value  received  sufficient  under  4th  section  statute  of 
frauds,  ii.  285. 

When  consideration  must  appear  in,  need  not  be  averred  to  have  been  performed, 
ii.  285. 

Parol  evidence  may  explain  ambiguity  in,  ii.  286. 

Recovery  on  may  be  had  when  proved  by  several  instruments,  ii.  286. 

Of  negotiable  instrument  not  expressing  consideration,  ii.  288. 

When  contract  will  be  presumed  to  have  been  accepted  on  faith  of,  ii.  288. 

Of  negotiable  instruments,  ii.  290. 
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GUARANTY. 

Of  bond  or  covenant,  ii.  290. 

Of  sealed  instrument  failure  to  express  consideration  in,  ii.  291. 

Rule  as  to  in  different  states,  ii.  291. 

When  consideration  may  be  shown  by  oral  testimony,  ii.  291. 

GUEST,  255,  412.     See  INNKEEPER. 

HARDWICKE,  LORD. 

Decisions  of,  ill  reported,  1190. 

HEARSAY  EVIDENCE.     See  EVIDENCE. 

Entries  in  books  by  deceased,  563.     See  ENTRIES. 

Parol  declarations  by  deceased,  admissible,  when,  567. 

When  admissible  on  questions  of  private  right,  ii.  515,  521. 

Evidence  of  general  reputation  admissible  on  rights  of  a  public  nature,  ii.  520-523. 

On  questions  of  custom,  ii.  521. 

Of  boundaries  of  counties,  ii.  521. 

Of  liabilities  as  to  highways,  ii.  521. 

Not  necessary  to  lay  a  foundation  by  evidence  of  a  more  direct  kind,  ii.  522. 

Declarations  to  be  evidence  should  be  made  ante  litem  motam,  ii.  520. 

What  is  a  Us  within  this  rule,  ii.  522. 

Difference  as  to  admission  of  evidence  when  public  at  large  or  only  part  of  public 
interested,  ii.  522. 

In  latter  case  evidence  must  be  derived  from  persons  having  means  of  knowledge, 
ii.  522. 

Evidence  of  reputation,  not  admissible  on  private  rights,  ii.  522. 

Otherwise  if  a  public  right  involved  in  private,  ii.  522. 

On  question  as  to  free  warren,  ii.  522. 

As  to  liability  to  repair  highway  ralione  tenurce,  ii.  522. 

Admission  of  evidence  of  this  character  in  other  cases,  ii.  523. 

Admission  of  evidence  of  reputation  to  prove  a  man's  character  in  society,  ii.  523. 

To  prove  trustworthiness  of  a  tradesman,  ii.  523. 

HEIR.     See  FIXTURES  ;  HEIRLOOM. 

Conveyance  by,  when  void  against  ancestor's  creditors,  26. 

Of  assignee  may  bring  covenant,  148. 

Mandamus  for,  against  lord  of  manor,  481. 

Rights  of,  with  respect  to  heirlooms,  ii.  205,  215. 

As  to  fixtures  as  against  executor  and  remainderman,  ii.  199,  215. 

As  against  devisee,  ii.  219. 

Effect  of  the  3  &  4  Wm.  IV.,  c.  27,  on  rights  of,  ii.  669. 

Right  of  fixtures  as  between  executor  and  heir,  ii.  232. 

Fixtures  pass  to,  ii.  245. 

Rule  that  debt  of  ancestor  cannot  be  set  off  in  suit  by,  ii.  345. 

HEIRLOOMS.     See  FIXTURES. 

Nature  of  and  right  of  heir  to,  ii.  205,  215. 

Effect  of  devise  of,  ii.  205,  217. 

Ornaments  of  a  bishop's  chapel  in  the  nature  of,  ii.  215. 

HERBAGE. 

In  highway  belongs  to  owner  of  soil,  ii.  167. 

HERIOTS. 

Not  within  word  "  rent "  in  the  3  &  4  Wm.  IV.,  c.  27,  ii.  700. 

HIGH  SEAS. 

Action  against  alien  for  injury  on,  1058,  1069. 

HIGH-WATER  MARK.     See  RIVERS. 

HIGHWAY.     See  RIVERS. 

Right  of  passage  on,  ii.  140,  144-147,  148-150,  157. 
Ownership  of  soil  in,  ii.  140,  144,  145. 

In  pleading  to  an  avowry  for  taking  cattle,  necessary  to   show  that  cattle  were 
lawfully  on  highway,  ii.  140. 
What  it  is,  ii.  143,  144. 
Need  not  be  a  thoroughfare,  ii.  144. 
Different  kinds  of,  ii.  144. 
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HIGHWAY. 

Railroads,  ii.  144. 

Public  rivers,  ii.  144,  157. 

Interest  of  public  in,  ii.  144,  146,  150. 

Subject  to  right   of  passage   in  public,  the  owner  of  soil  has  all  rights  incident 
to  ownership,  ii.  144. 

Presumption  as  to  ownership  of  soil   when  land   adjoining   belongs  to  different 
owners,  ii.   145. 

Ground  of  presumption,  ii.  145. 

Presumpt:on  that  waste  land  on  side  of,  belongs  to  adjoining  owner,  ii.  145 

May  be  subject  to  private  as  well  as  a  public  right  of  way,  ii.  146. 

To  a  custom  of  partial  interruption,  ii.  H8,  149. 

Right  of  passage  over  adjoining  lands  when  highway  out  of  repair,  ii.  146. 

When  way  obstructed  by  grantor,  ii.  146. 

Whether  this  right  exists  when  highway  is  wrongfully  obstructed,   ii.  146. 

Right  of  abating  nuisance,  ii.  155. 

How  created,  ii.  155. 

Effect  of  dedication  of,  ii.  155. 

When  presumed,  ii.  147,    155. 

Effect  of  open  user  by  public,  ii.  147. 

No  particular  time  necessary  as  evidence  of  dedication,  ii.  147. 

Dedication  cannot  usually  be  presumed  against  crown,  ii.  147. 

How   presumption  of  dedication  may  he  rebutted,  ii.  147. 

Effect  of  putting  up  a  bar  or  gate,  ii.  148. 

Of  user  under  an  agreement,  ii.  148. 

Dedication  may  be  limited  in  point  of  time,  ii.  148. 

And  may  be  qualified,  but  not  limited  to  portion  of  public,  ii.  148. 

A  right  limited  to  portion  of  public  may  however  exist  by  custom,  ii.  149. 

Effect  of  dedication,  subject  to  a  pre-existing  right  of  user,  ii.  148. 

t    of  dedication,  with    au    existing    obstruction,    or   nuisance    on    way,   ii. 
148,  155. 

Public  cannot  complain  in  such  cases  of  nuisance,  ii.  148. 

Rights  of  public  subject  to  limited  dedication,  ii.  148,  155. 

Dedication   by  corporation,   ii.  149. 

Not  compulsory  on  public  to  accept  dedication,  ii.  149. 

Effect  of  dedication  on  revci>ioncrs  and  remaindermen,  ii.  149. 

;it  of  parish  not    necessary  at  common   law   to   dedication,    quoad   repair, 
ii.  149. 

Effect  of  5  &  6  Wm.  IV.,  c.  50,  ii.  149,   153. 

Eilect  of  later  acts,  ii.  15:1,  154.  157. 

How  highway  may  be  lost,  ii.  150. 

By  statute,  ii.  I'm. 

Stopping  and  diverting  of,  ii.  150. 

Proceedings  necessary  under  5  &  C>  Wm.  IV.,  c.  50,  ii.  150. 

Certificate   for  diversion,  etc.,  of,  ii.    150,  151. 

May.be  granted  if  new  highway  is  either  nearer  or  more  commodious,  ii.  151. 

Appointment  of  highway  hoards,  ii.-  151. 

Substitution  of  rural  sanitary  authority,  for,  ii.  151. 

Power  of  highway  authority  to  have  highways  stopped  up,  ii.  151,  252. 

So  that  liability  of  parish  ceases,  ii.  152. 

Revival  of  liability  of  parish,  ii.  152. 

Repair  of,  ii.  152/157. 

At  common  law,  ii.  152. 

Under  the  5  &  6  Wm.  IV.,  c.  50,  ii.  152. 

Property  liable  to  rate,  ii.  152. 

Timber" woods,  ii.  152. 

When  property  rateable  in  one  parish  may  not  be  so  in  another,  ii.  152. 

In  extra-parochial  places,  ii.  152. 

Suspension  and  revival  of  liability  of  parishioners,  ii.  153. 

Liability  of  parish  cannot  be  extinguished  by  agreement,  153. 

Application  of  highway  rate  to  repair  of  turnpike  roads,  ii.  153,  162  . 

Protection  of  parishes  from  liability  where  new  road  is  not  useful,  ii.  154. 

Road  still  a  public  highway,  though  parish  may  not  be  liable,  ii.  154. 

Appeal  to  sessions  against  decision  of  justices  that  road  is  not  useful,  ii.  154. 

Liability  to  repair  streets  under  public  health  acts,  ii.  154. 
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HIGHWAY, 

Mode  in  which  streets  may  be  made  highways,  ii.  154. 

Right  of  owner  to  object,  ii.  154. 

Where  roads  pass  along  boundary  of  two  parishes,  ii.  155. 

Liability  to  repair  by  reason  of  enclosure,  ii.  155. 

How  got  rid  of,  ii.  155. 

Owner  of  land  adjoining  highway  when  bound  to  enclose  it,  ii.  155. 

Owner  of  adjoining  land  not  obliged  to  fence  excavation,  unless  so  near  high- 
way as  to  be  a  nuisance,  ii.  155. 

Liability  of  highway  dedicated  with  nuisance  on,  or  adjoining  it,  ii.  148,  155. 

Liability  to  repair  by  prescription,  ii.  156. 

When  corporation  liable,  ii.  156. 

Liability  to  repair  ratione  tenures,  ii.  156. 

Against  whom  enforceable,  ii.  156. 

Effect  of  destruction  of  road  on  liability  to  repair,  ii.  156. 

Effect  of  road  being  widened,  ii.  156. 

Liability  to  repair  by  custom,  ii.  157. 

Liability  of  township,  ii.  157. 

Navigable  rivers,  when  highways,  ii.  148,  157. 

Effect  of  obstruction  in,  ii.  157. 

Ownership  of  soil  in,  ii.  157. 

Erection  of  weirs  in,  ii.  157. 

Evidence  of  reputation  when  admissible  on  questions  relating  to  repair  of  ii. 
521,  522. 

Effect  of  verdict  of  guilty  on  an  indictment  for  stopping,  ii.  758. 

An  easement,  ii.  157. 

How  it  may  be  created,  ii.  157. 

By  dedication,  ii.  158. 

Definition  of  dedication,  ii.  158. 

Dedication  may  be  express  or  implied,  ii.  158. 

Dedication  must  be  by  owner  of  soil,  ii.  158. 

Dedication  cannot  be  made  by  one  tenant  in  common,  ii.  158. 

Nor  by  stranger,  ii.  158. 

Nor  tenant,  ii.  158. 

Nor  squatter,  ii.  158. 

Nor  Indian  under  disability,  ii.  158. 

Dedication  when  valid  by  executor,  ii.  158. 

Mortgagor,  ii.  158. 

Trustees,  ii.  158. 

Married  woman,  ii.  158. 

Agent  authorized  to  lay  out  town,  ii.  158. 

Corporation,  ii.  158. 

Dedication  may  be  presumed  from  lapse  of  time,  ii.  158. 

In  strict  sense  highway  cannot  be  created  by  prescription,  ii.  159. 

Presumption  of  dedication  from  lapse  of  time,  ii.  159. 

When  intention  to  dedicate  will  be  presumed  against  owner,  ii.  159. 

Dedication  implied  from  user,  ii.  159. 

Indictment  for  obstructing,  ii.  159. 

When  user  will  give  title  to,  ii.  160. 

Public  acquire  no  rights  to  property  for  by  prescription  any  sooner  than  individuals, 
ii.  160. 

Dedication  may  take  place  by  immediate  presumption,  ii.  160. 

Exhibiting  maps  with  streets  marked  out  and  selling  lots  with  reference  thereto 
amounts  to  dedication,  ii.  160. 

Dedication  of  land  for  not  vitiated  because  effected  by  payment  of  money,  ii.  161. 

Dedication  of  land  for  when  once  made  and  accepted  irrevocable,  ii.  161. 

Dedication  of  land  for  may  be  made  in  prcesenti  to  be  carried  into  effect  in  future, 
ii.  161. 

Dedication  of  land  for  may  be  conditional,  ii.  161. 

Dedication  for  recognized  at  common  law,  ii.  161. 

Mere  opening  of  way  and  permitting  public  to  use  not  per  se  dedication,  ii.  161. 

Mere  widening  of  existing  by  owner  does  not  amount  to  dedication,  ii.  162. 

If  continued  for  great  length  of  time  it  would,  ii.  162. 

Dedication  of  land  for,  rests  on  intention  of  owner,  ii.  162. 

Intention  of  owner  to  dedicate  land  for,  for  jury,  ii.  162 
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Question  of  what  constitutes  a  legal  dedication  of  land  for,  is  for  court,  ii.  162. 

Assent  of  owner  to  dedication  of  land  for,  how  manifested,  ii.  162. 

Dedication  of  land  for  must  indicate  abandonment  by  owner,  ii.  162. 

Declarations  of  owner  inconsistent  with  idea  of  intention  to  dedicate  will  negative 
presumption  of  dedication,  ii.  162. 

Acceptance  by  public  necessary  to  make  dedication  of  land  for  complete,  ii.  162. 

Dedication  of  land  for  may  be  revoked  until  accepted,  ii.  162. 

Reason  of  rule  making  acceptance  by  public  necessary  of  land  dedicated  for,  ii.  163. 

No  formal  acceptance  of  land  dedicated  for  necessary,  ii.  163. 

When  acceptance  of  land  dedicated  for  may  be  presumed,  ii.  163. 

Repairing,  evidence  of  acceptance,  ii.  163. 

Repairing  not  only  evidence  of,  ii.  163. 

User  by  public  best  evidence  of  acceptance  of  land  dedicated  for,  ii.  163. 

Dedication  and  acceptance  of  may  concur  on  single  day,  ii.  163. 

User  of  land  dedicated  for  not  acceptance  per  se,  ii.  163. 

To  establish  acceptance  of  by  user,  proof  should  be  clear,  ii.  163. 

Acceptance  of  necev-ary  to  charge  public  with  expense  of,  ii.  163. 

Right  of  way  over  forest  or  woodland,  ii.  164. 

Land  for  must  be  dedicated  to  whole  public,  ii.  165. 

Cul  de  sac  may  be  a  highway,  ii.  164. 

II<.w  right  to  may  be  terminated,  ii.  165. 

Obstruction  is  nonuser,  ii.  165. 

Right  of  may  cease  by  abandonment,  ii.  166. 

v.     /  amounts  to  abandonment  of,  ii.  166. 

Dctinition  of,  ii.  166. 

What  it  includes,  ii.  167. 

Includes  all  kinds  public  ways,  ii.  167. 
167. 

NavigaMe  rivers,  ii.  167. 

Carriage  ways,  ii.  167. 

Briill  .  167. 

Foot  ways",  ii.  167. 

Brides  ii.  167. 

Turnpike  roads,  ii.  167. 

Canals,  ii.  167. 

:i. nt  of   pulilie  comprehends  no  interest  in  soil,  ii.  167. 

Right  of  freehold  not  touched  by  establishment  of,  ii.  167. 

Use  of  by  citizen,  ii.  167. 

How  may  be  used  for  construction  of  drains,  etc.,  ii.  167. 

••el  to  easement  of  public  ownership  of  soil  remains  in  adjacent  owner,  ii.  167. 

Adjacent  owner  may  sink  wnter-cour-es  or  drains,  ii.  167. 

Adjacent  owner  entitled  to  minerals  beneath,  ii.  167. 

ll-'i-lia-c  in  belongs  to  owner  of  soil,  ii.  167. 

Cattle  in,  ii.  167,  168. 

_'ainst  one  loitering  in,  ii.  168. 

Cutting  tiinlKT  in,  ii.  168. 

Piling  wood  in,  ii.  168. 

No  private  person  has  right  to  open  or  close,  ii.  168. 
action  in  not  nuisance  jn-r  .se,  ii.  168. 

Partial  and  temporary  obstruction  of  when  lawful,  ii.  168. 

One  may  deposit  g Is,  etc.,  in  temporarily,  ii.  169. 

Scaffold  may  be  erected  in,  ii.  169. 

M    .  .•  j  bOQM  through,  ii.  169. 

When  land  dedicated  or  taken  for,  abutting  owner  retains  everything  but  public 
easement,  ii.  170. 

Abutting  owner  may  recover  subject   to  easement  in  ejectment  writ  of  entry  and 
writ  of  right,  ii.  170,  171,  172. 

When  abandoned  ownership  reverts  to  owner  of  abutting  land,  ii.  170. 

Right  as  to  ownerships  of  soil  same  in  city  streets  as  in  country,  ii.  172. 

Conveyance  of  land  bounded  by,  ii.  172,  et  seq. 

Where  party  sells  property  bounding  it  by,  such  sale  implies  covenant  that  pur- 
chaser shall  have  use  of,  ii.  176. 

Horse  railroads  upon,  ii.  181-183. 

Steam  railroads  upon,  ii.  183,  184. 
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Elevated  railroads  upon,  ii.  184. 

Water  pipes  and  sewers  beneath,  ii.  184,  185. 

Gas  pipes  beneath,  ii.  185,  186. 

HIGHWAY  RATE. 

Irregularity  in  distress  for,  262. 

HIRING.     See  BAILMENT. 

Contract  by  servant  for,  ii.  43. 

HOMICIDE. 

In  defence  of  house  justifiable,  239. 

In  self-defence,  or  by  misfortune,  was  felony,  239. 

HORSE. 

In  Lincoln's  Inn  Fields,  the  case  of,  802. 

Pawnee  of,  feeding,  may  use  reasonably,  378. 

Lender  of,  duty  of  to  disclose  vices,  410. 

Hirer  of,  when  liable  for  damage  to,  by  doctoring  it  himself,  387 

Liability  of  carrier  of,  395-399,  440,  451. 

HORSE  RACE. 

When  wager  on  legal,  ii.  308,  310,  312. 

HORSE  RAILROADS. 

Do  they  impose  new  servitude  upon  property,  ii.  181-183. 

HOTEL.     See  INNKEEPER. 

HOUSE. 

Right  of  support  for,  from  other's  land  is  prescriptive,  499,  682. 
When  right  need  not  be  laid  in  declaration,  682. 
When  must,  682. 

Action  for  negligent  removal,  though  no  prescriptive  right,  500. 
For  removal,  where  subsidence  not  by  weight  of  house,  500,  501. 
Right  of  support  from  house  to  house,  501. 
Offensive  trade  near,  action  for,  499. 
Only  justifiable  by  prescription,  semble,  499. 
Support  to,  action  for  removal  of,  499  et  seq. 
Domus  sua  cuique  est  tutissimum  refiigium,  238. 
Extent  of  maxim,  243  et  seq. 
Not  to  separate  outhouse,  244. 

As  to  arrests,  only  to  those  made  in  first  instance,  246. 
Killing  in  defence  of,  when  justifiable,  238. 
Assemblage  to  defend,  lawful,  238. 
"  Every  man's  house  his  castle,"  238. 
Only  a  castle  for  self  and  family,  242,  243. 
What  is  a  man's,  244. 

Sheriff  must  not  break,  without  notice  of  process  and  previous  request  tc  cfen.and 
refusal,  239. 

May  break,  to  deliver  it  in  execution,  239. 

May,  after  request,  &c.,  to  execute  crown  process,  239. 

To  arrest  for  felony,  or  on  suspicion  of,  240. 

Doors  open,  may  enter  to  do  execution,  240. 

Must  not  break  into,  to  execute  civil  process  on  defendant,  242. 

May,  after  request,  to  execute  process  against  another,  243. 

Trespass  if  neither  defendant  nor  his  goods  are  there,  243. 

Unless  defendant  residing  there,  244. 

Or  breaking  by  inducement  of  occupant,  245. 

May  break  inner  doors  without  demand,  246. 

HUNDREDERS. 

Not  necessary  on  a  jury,  1048. 

HUSBAND  AND  WIFE. 

Action  for  enticing  away  wife,  494. 

Agreements  for  separation,  when  void,  when  valid,  723,  724. 
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Wife  may  plead  non  estfactum,  721. 

Insurance  by  wife  on  husband's  life,  ii.  313. 

Liability  of  husband  on  a  bill  accepted  by  wife  in  her  own  name  by  his  authority, 
ii.  418. 

When  husband  liable  on  wife's  contracts,  ii.  458,  514. 

Effect  of  departure  of  wife  from  husband's  house,  ii.  458,  461,  472,  482,  496- 
505. 

Effect  of  prohibition  of  husband  to  persons  to  trust  wife,  ii.  472,  474,  480,  493, 
501. 

General  prohibition,  ii.  472,  480. 

Special  prohibition,  ii.  472,  479,  494,  501. 

Ancient  remedy  of  wife,  in  chancery,  for  necessaries,  ii.  474,  477. 

In  spiritual  court,  ii.  470,  471,  478. 

Effect  of  consumption  in  household  of  goods  ordered  by  wife,  ii.  474,  479. 

What  are  necessaries,  ii.  458,  466,  476,  483,  489,  503,  505. 

Effect  of  supply  by  husband  to  wife  of  proper  necessaries,  ii.  489,  493. 

Question  whether  husband  liable,  one  of  agency,  ii.  458,  483,  489,  492,  494,  497, 
498,  500,  505. 

There  must  be  an  express  or  implied  authority,  458,  483,  489,  492,  494,  497. 
498,  500,  505. 

In  what  cases  authority  may  be  implied,  458,  483,  489,  492,  494,  497,  498,  500, 
505. 

Liability  of  husband  when  contract  made  during  cohabitation,  ii.  483,  492,  493- 
496. 

Presumption  as  to  implied  power  of  wife,  ii.  483,  492,  493-496. 

Effect  of  private  agreement  between  husband  and  wife  on  wife's  authority,  ii 
494-496. 

Effect  of  express  revocation  by  husband  of  wife's  agency,  ii.  494,  498. 

When  husband  and  wife  are  living  together,  ii.  493,  494. 

When  husband  and  wife  are  Irving  apart,  ii.  498,  500. 

Not  necessary  that  revocation  should  be  communicated  to  tradesmen,  ii.  494. 

Effect  of  allowing  a  person  to  pass  as  wife,  ii.  493. 

Effect  of  husband  allowing  wife  to  assume  a  station  beyond  his  real  one,  ii.  493. 

Eight  of  husband  to  rebut  presumption  as  to  wife's  agency,  ii.  493. 

Effect  of  warning  to  tradesmen  not  to  trust  wife,  ii.  472,  476. 

Effect  of  allowance  by  husband  for  necessaries  during  temporary  absence,  ii.  494. 

Effect  of  election  by  tradesmen  to  trust  wife,  not  husband,  ii.  494. 

Effect  of  husband  making  a  suitable  allowance  to  wife,  ii.  494,  496,  497,  499,  501. 

Allowance  must  be  sufficient  and  paid  when  living  apart  by  consent,  ii.  497. 

Except  in  case  of  special  agreement,  ii.  497. 

Liability  of  husband  where  wife  living  apart,  ii.  496. 

Presumption  is  then  against  wife's  authority,  ii.  496. 

Separation  de  facto  a  revocation  of  wife's  authority,  ii.  496,  498. 

This  presumption  may  be  rebutted,  ii.  496,  498. 

Whether  creditor  may  be  considered  as  standing  in  wife's  place,  ii.  497. 

Effect  of  elopement  and  adultery  of  wife,  ii.  497. 

Of  husband  making  and  paying  a  sufficient  allowance,  ii.  497. 

Of  special  agreement  by  wife  to  accept  a  certain  allowance,  ii.  497. 

Duty  of  creditor  to  make  inquiries,  ii.  497. 

Whether  allowance  must  be  paid,  ii.  498,  500. 

Alimony,  if  decreed,  must  be  paid,  ii.  498. 

Whether  when  husband  does  not  make,  or  does  not  pay  allowance,  any  presump- 
tion of  law  as  to  wife's  agency,  ii.  498,  499. 

No  authority  of  necessity  where  wife  leaves  with  consent  and  no  allowance  paid, 
ii.  498,  499. 

No  authority,  where  wife  leaves  without  consent,  ii.  498,  499. 

Liability  of  husband  on  express  promise  to  pay  debts  of  wife  contracted  during 
separation,  ii.  499. 

No  necessity  for  proof  of  notice  to  tradesmen  of  allowance,  ii.  499,  500. 

Liability  of  husband  in  cases  of  cruelty  or  unjust  expulsion  of  wife,  ii.  500. 

Whether  prohibition  to  trust  wife  operates  after  a  separation  through  husband's 
fault,  ii.  501. 

Effect  of  adequacy  of  allowance  to  wife,  ii.  501. 

Effect  of  wife  having  pension,  or  funds  of  her  own,  ii.  500. 
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Liability  of  husband  for  expense  of  wife's  obtaining  articles  of  the   peace  against 
•lira,  ii.  501. 

For  medical  expenses  caused  by  his  cruelty,  ii.  502. 

For  expense  of  divorce  rendered  necessary  by  his  cruelty,  ii.  504. 

Whether  it  is  necessary  that  legal  proceedings  for  wife's  protection  should  have 
been  successful,  ii.  504. 

Or  only  undertaken  on  reasonable  grounds,  and  after  due  inquiry,  ii.  504. 

Liability  of  husband  for  funeral  expenses  of  wife,  ii.  500. 

Liability  of  husband  when  separated  from  wife  by  act  of  law,  ii.  502. 

After  a  divorce,  ii.  502. 

Effect  of  allowance  of  alimony,  ii.  502. 

In  cases  of  judicial  separation,  ii.  502. 

Protection  of  property  and  earnings  of  wife  from  husband's  debts,  ii.  502. 

Separation  order  by  magistrate,  ii.  502. 

Effect  of  wife's  adultery  or  misconduct,  ii.  503. 

Of  husband's  allowing  her  to  remain  under  roof  notwithstanding,  ii.  503. 

Effect  of  husband  taking  back  adulteress,  ii.  503. 

What  is  evidence  of  wife's  adultery  in  actions  of  this  nature,  ii.  503. 

Wife  an  admissible  witness  to  prove  her  adultery,  ii.  503. 

Forfeiture  of  dower  by  wife,  by  adultery,  though  forced  to  leave  husband  through 
his  cruelty,  ii.  503. 

Effect  in  equity  of  limitation  acts  on  wife's  right  to  dower,  ii.  503. 

Necessaries  for  wife,  what  they  are,  ii.  466,  473,  483,  489,  503-505. 

Money  lent  to  wife  to  prosecute  husband  for  an  assault,  not  recoverable,  as,  ii. 
505. 

Burden  of  proof  is  on  tradesman,  ii.  505. 

Money  lent  to  purchase  necessaries  not  recoverable  as  necessaries  at  law,  ii.  505. 

Secus  in  equity,  ii.  505. 

Whether  rule  in  equity  will  prevail  after  Judicature  Act,  1873,  ii.  505. 

Costs  of  divorce  proceedings,  when  recoverable,  ii.  504. 

Costs  of  counterpart  of  deed  of  separation,  not  recoverable,  ii.  505. 

Right  of  wife  to  pledge  husband's  credit  for  maintenance  of  child  when  living 
apart  through  husband's  adultery,  ii.  505. 

Liability  of  widow  for  funeral  of  husband,  ii.  505. 

Of  husband  not  destroyed  by  his  insanity,  ii.  505,  511. 

Eight  of  a  wife  to  borrow  money  for  her  and  her  husband's  support  when  he  is  a 
lunatic,  ii.  505. 

Effect  on  agency  of  wife,  of  husband's  death  unknown  to  her,  ii.  506. 

When  set-off  not  available  by  husband,  ii.  345. 

Wife  as  agent  of  husband,  ii.  506. 

Liability  of  husband  for  wife's  funeral  expenses  when  living  apart,  ii.  506. 

Where  agency  implied  in  law,  ii.  507. 

By  virtue  of  marital  relation   husband  liable  for  necessaries  fnrnished  wife,  ii.  507. 

If  she  violates  her  duty  as  wife  obligation  of  husband  for  necessaries  ceases,  ii.  507. 

Fact  that  husband  and  wife  are  living  together  evidence  that  he  does  provide  her 
with  necessaries,  ii.  507. 

This  may  be  rebutted,  ii.  507. 

If  husband  turns  wife  out  of  doors  without  just  cause  he  sends  his  credit  with  her 
for  necessaries,  ii.  507. 

Rule  as  to  burden  of  proof,  in  action  by  tradesman  to  charge  husband  with  nece  - 
saries  furnished  wife,  ii.  507. 

If  wife  has  abandoned  husband,  plaintiff  must  make  out  case  negativing  all  idea  of 
captious  abandonment,  ii.  507. 

Husband  not  liable  ipso  facto  for  necessaries  furnished  wife  without  his  consent,  ii.  508. 

Facts  which  render  husband  liable  for  necessaries  must  be  proved,  ii.  508. 

Where  wife  leaves  husband  against  his  consent  and  without  proper  cause  she  carries 
no  authority  to  pledge  his  credit,  ii.  508. 

Husband  not  liable  to  wife's  parents  for  her  board  during  voluntary  absence   from 
him,  ii.  508. 

Husband  not  liable  for  wife's  board  during  action  of  divorce  by  her,  ii.  508. 

Her  proper  remedy  an  application  for  alimony,  ii.  508. 

If  wife  returns  and  lives  with  husband  he  is  not  liable  for  her  board  during  her 
absence  if  absence  was  no  fault  of  his,  ii.  508. 
VOL.  II.,  PART  II. — 34 
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What  treatment  by  husband  will  justify  wife  in  leaving  him  so  as   to  render  nim 
liable  for  necessaries,  ii.  508. 

Introducing  profiligate  woman  into  house  good  cause  for  wife's  leaving,  ii.  509. 
When  wife  has  left  husband  without  just  cause  husband  not  liable  for  necessaries, 
ii.  509. 

When  wife  leaves  with  just  cause  and  no  provision  by  him  for  her  support  husband 
liable  for  necessaries,  ii.  509. 

When  husband  makes  sufficient  provision  for  support  of  wife  separated  from  him 
not  liable  for  necessaries,  ii.  509. 

Where  alimony  decreed  and  paid  husband's  liability  for  necessaries  ends,  ii   509. 
Adequacy  of  cannot  be  collaterally  inquired  into,  ii.  509. 

Wife  living  apart  from  husband  with  his  consent  on  condition  that  she  supports 
herself,  ii.  509. 

Credit  husband  gives  his  wife  a  limited  not  a  general  credit,  ii.  510. 
If  article  furnished  be  not  a  necessary  husband  not  liable  for,  ii.  510. 
What  are  necessaries,  ii.  510. 

Attorney's  fee  to  defend  wife  in  libel  in  divorce  for  adultery  a  necessary,  ii.  510. 
Whether  any  article  a  necessary  question  of  facv  for  jury,  ii*.  510. 
In  estimating  what  are  necessaries,  no  account  taken   of  wife's  separate  estate, 
ii.  511. 

Infancy  of  husband  no  bar  to  suit  for  necessaries  furnished  wife,  ii.  511. 
Wife  as  actual  agent  of  husband,  ii.  511. 

Ratification  by  husband  of  wife's  contract  for  goods  purchased  on  his  credi*.  ii. 
511. 

Mere  fact  of  cohabitation  evidence  that  woman   is  agent  of  husband  to  purchase 
necessaries  for  herself,  ii.  512. 

In  management  of  household  affairs  it  will  be  presumed  until  contrary  appears  that 
wife  is  acting  as  husband's  agent,  ii.  512. 

Extent  of  wife's  power  toi>ind  husband  in  domestic  affairs,  ii.  512. 
Wife's  power  to  bind  Imsbsiml  in  domestic  affairs  more  extensive  in  case  of  hus- 
band's long  absence  from  home,  ii.  512. 

Notice  by  husband  not  to  trust  wife,  ii.  513. 
When  husband  protected  by  notice  not  to  trust  wife,  ii.  513,  514. 
Ktl'rct  of  illness  of  wife  caused  by  slanderous  words  not  actionable  in  themselves, 
ii.  552. 

Action  by  husband  and  wife  for  slander  of  wife  causing  her  loss  of  consortium   ir. 
552-554. 

Effect  of  decree  in  matrimonial  suits,  ii.  733,  762,  765,  865-871. 
When  husband  is  estopped,  by  verdict  to  which  wife  is  party,  ii.  752. 
Effect  of  sentence  of  foreign  courts  on  question  of  marriage,  ii.  786-790. 
Effect  of  Scotch  divorce,  ii.  786-790. 
How  far  married  women  bound  by  estoppel  in  pais  by  statement,  ii.  808. 

IDEM  SONANS.     See  NAME. 

IDENTIFICATION. 

Of  passengers  with  driver,  qua  negligence  of  latter,  505,  506. 
Of  child  with  attendant,  qua  negligence  of  latter,  506. 

IGNORANCE. 

When  a  defence  to  action  for  unlawful  act,  822. 
When  no  defence,  280. 

IGNORANCE  OF  FACT.     See  MONEY  HAD  AND  RECEIVED. 
Money  paid  under,  recoverable,  ii.  446,  451. 
Of  means  of  proving  fact  not  ignorance  of  fact,  ii.  452. 

ILLEGALITY.     See  CONTRIBUTION. 

By  statute  and  by  common  law,  no  distinction  between,  sew.,  717,  736. 

Of  contract  to  pay  for  not  committing  a  crime,  719. 

Of  contract  tempting  to  breach  of  law,  719. 

Of  consideration  plcadable  to  action  on  deed,  722. 

Though  inconsistent  with  terms  of  deed,  722. 

Though  bond  good  on  face,  720. 

Examples  of  deeds  illegal  at  common  law,  722,  723. 

Deeds  against  public  policy,  722,  723. 
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For  compromise  of  offences,  734-735. 

When  compromise  lawful,  734. 

For  withdrawal  of  opposition  to  railroad  line,  734. 

For  future  separation  of  husband  and  wife,  723,  724,  735. 

Separation  deed,  when  lawful,  735. 

Contracts  relating  to  divorce,  736. 

Covenant  to  let  wife  live  as  unmarried,  not  void,  724. 

Other  instances  of  illegality  at  common  law,  736-737. 

Covenant  by  husband  to  part  with  control  of  children,  736. 

To  marry  none  but  covenantee,  724. 

Conditions  in  wills  in  restraint  of  marriage  of  widow,  724. 

For  immoral  consideration,  724,  725,  736-737. 

In  consideration  of  past  seduction  not,  725,  736-737. 

Bonds  illegal  by  statute,  instances,  725,  736. 

Bond  contrary  to  policy  of  act,  void  for,  726. 

Maintenance  and  champerty,  726. 

Contracts  capable  of  being  legally  performed,  726. 

Void  condition  of  bond  does  not  avoid  other  conditions,  726. 

Unless  by  terms  of  statute,  726. 

Distinction  between  void  and  illegal,  730. 

One  illegal  consideration  avoids  a  contract,  727. 

Penalty  implies,  728. 

Contracts  with  persons  incurring  penalties  when  illegal,  727. 

Test  whether  act  imperative  or  directory,  733. 

Directory,  though  without  remedy  for  d'isobeclience,  instance,  734. 

By  relation,  none  in  case  of  contracts,  728. 

Execution  of  contract  may  cure,  728. 

Contract  not  illegal  because  consideration  breach  of  private  duty,  729. 

Contract  when  void  for  past  illegality,  729. 

Bridges  v.  Fisher,  considered,  729,  730. 

Doctrine  of  Ultra  Vires  explained,  731,  737.     See  CORPORATION. 

Contracts  not  against  known  rules  of  law  to  be  supported,  731,  737. 

Of  contracts  in  restrainst  of  trade,  756,  777.     See  RESTRAINT  OF  TRADE. 

Of  trade  unions,  773. 

Of  promise  to  reward  for  endeavor  to  get  pardon,  268. 

Contracts  between  belligerents,  735. 

With  confederate  states,  735. 

Penalty  implies  prohibition,  737. 

Contracts  made  in  relation  to  things  prohibited,  737. 

Deed  void  if  consideration  is  contra  legem,  739. 

Examples  of  considerations  against  public  good,  740,  744. 

Urging  public  measures,  742. 

Touching  freedom  of  elections,  745. 

Law  leaves  parties  to  illegal  transactions  where  it  finds  them,  749. 

In  what  cases  they  will  be  enforced,  749. 

Contribution  between  wrongdoers  when  not  allowed,  ii.  542-548. 

Money  paid  under  illegal  contract  not  recoverable  back,  ii.  543. 

Money  lent  for  purpose  of  gaming,  ii.  543. 

Premium  on  illegal  insurance,  ii.  533. 

Exceptions  to  rule,  ii.  543,  544. 

Cases  where  money  obtained  by  coercion  though  facts  are  known,  ii.  436,  437-447, 
450,  543. 

Cases  of  illegality  by  statute  for  protection  of  a  class,  ii.  543. 

Money  recoverable  before  illegal  purpose  carried  out,  ii.  544—546. 

Case  of  money  lent  to  pay  bills  lost  before  loan,  ii.  543,  544. 

Property  placed  in  trust  for  purposes  illegal  but  not  accomplished,  recoverable, 
ii.  544. 

Effect  of  money  being  in  stakeholder's  hands,  ii.  544,  546. 

Effect  of  payment  of  money  over  by  stakeholder,  ii.  550. 

Agent  receiving  money  under  illegal  agreement  cannot  set  up  illegality,  ii.  544. 

Stakeholder  not  an  agent  within  this  rule,  ii.  544. 

But  money  recoverable  from  third  person  to  whom  stakeholder  pays  it  for  use  of 
winner,  ii.  544. 

Conspiracy  to  act  on  an  illegal  bail,  ii.  545. 

Right  to  set  up  illegality  when  action  brought  on  illegal  deed.  ii.  545. 

Effect  of  party  conveying  an  estate  being  privy  to  illegality,  ii.  545. 
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Conveyance  to  give  a  colorable  gaming  qualification,  ii.  545. 

Money  paid  to  effect  release  of  one  accused  of  theft  cannot  be  recovered  back 
ii.  547. 

Couveyance  to  evade  the  mortmain  acts,  ii.  545. 

When  corporation  estopped  from  setting  up  illegality  of  their  debentures  against 
innocent  assignee,  ii.  545. 

Money  paid  in  consequence  of  an  illegal  act  not  recoverable  back,  ii.  545. 

Rule  not  applicable  in  case  of  a  tort  feasor  by  inference  of  law  only,  ii.  546. 

Cases  where  rule  of  Merry  weather  and  Nixan  not  to  be  applied,  ii.  547. 

IMPOUNDING. 

Effect,  distress,  of  tender  before,  260. 

IMPROVEMENTS. 

Compensation  for  in  ejectment,  1401,  1404. 
To  whom  allowed,  1404. 

INADEQUACY.     See  CONSIDERATION. 

INCORPOREAL  HEREDITAMENTS. 
Adverse  possession  of,  ii.  721. 

INDEBITATUS  ASSUMPSIT.     See  ACTION  ;  CONTRACT  ;  PLEADING. 
When  it  lay,  a  special  contract  being  unperformed,  ii.  53. 
Though  form  of  notion  obsolete,  pleading  test  still  of  use,  ii.  13. 
Usually  will  not  lie,  ii.  8-17,  18. 
Exceptions  to  general  rule,  ii.  17,  23,  27. 
When  it  will  lie,  in  cases  of  wrongful  dismissal,  ii.  29-33. 
Constructive  service  not  sufficient,  ii.  30. 
Right  to  sue  in,  when  claim  is  for  extras,  ii.  33. 
Effect  of  suing  in  as  a  waiver  of  torts,  ii.  124,  130-134. 

INDEMNITY.     See  ILLEGALITY  ;  INSURANCE. 
To  agent,  275. 

To  surety  from  principal,  276,  278.     See  SURETY. 
Where  principal  a  bankrupt,  1270  et  seq. 
Between  joint  debtors  when  one  a  bankrupt,  1271. 
For  compulsory  payments,  276,  278. 
When  for  payment  of  costs  of  defence,  277. 
Not  for  costs  of  improperly  defending  action,  277. 
Question  for  jury,  whether  eo<ts  reasonably  incurred,  277. 
For  amount  of  compromise  when,  277. 
Threatened  with  action  should  Liive  notice  to  principal,  277. 
When  costs  of  defence  not  recoverable  from  sub-lessee,  278. 
Right  of  surety  to  securities  held  by  principal,  279. 
NV\v  remedy  given  by  statute  to  sureties,  279. 
Effect  of  receipt  of,  by  surety,  on  right  of  co  surety,  278. 
When  remedy  for,  only  on  special  agreement,  284. 
None  to  wrongdoers,  279,  280. 
Qualification,  279. 

Case  of  newspaper  proprietor  discussed,  280. 
None  agaiiist  the  consequences  of  a  crime,  280. 
Case  where  party  held  not  jxirticeps  criminis,  281. 
By  landlord  to  tenant,  281.     See  LANDLORD  AND  TENANT. 
Implied,  when  excluded  by  implied  covenant,  283. 
Between  lessee  and  assignees,  288. 
By  unregistered  purchaser  of  shares.  288. 

Between  transferor  on  B  list  of  shareholders  and  transferee,  288. 
Contract  of,  net  within  Statute  of  Frauds,  s.  iv.,  517,  536. 
When  principal  a  bankrupt,  1270  et  serj. 
Between  joint  debtors  when  one  a  bankrupt,  1271. 

INDIA  BOND. 

Negotiable,  847. 

INDIAN. 

Under  disability  cannot  dedicate  land,  ii.  158. 

INDICTMENT. 

What  material  in,  1432. 
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What  part  of  need  be  proved,  1433. 
Variance  between  and  proof.     See  VARIANCE. 

INDORSEMENT. 

Of  bills  and  notes.     See  BILLS  OF  EXCHANGE. 
Of  bills  of  lading.     See  BILLS  OF  LADING. 

INDORSER  OF  BILL.     SEE  BILL  OF  EXCHANGE. 
Notice  of  dishonor  to,  when  excused,  ii.  61. 

INFANCY. 

Of  husband  no  bar  to  recovery  for  necessaries  furnished  wife,  ii.  511. 

INFANT. 

Debt  of  new  promise,  1460. 

INFIDEL.     See  WITNESS. 

Could  not  be  witness,  1361,  1371. 

Who  an,  1361,  1371. 

Present  effect  of  disbelief,  1374  et  seq. 

INFORMATION  OR  COMPLAINT. 

The  foundation  of  jurisdiction  for  summary  conviction,  1091. 

Exception  where  power  to  convict  on  view,  1091. 

Generally  sufficient  if  in  words  of  act  creating  the  offence,  1092. 

Defects  in,  or  variances,  when  immaterial,  1091. 

When  a  ground  for  adjournment  of  case,  1090. 

What  should  be  set  forth  in.  1091. 

When  need  or  need  not  be  on  oath,  1091-1093. 

When  justice  may  proceed  ex  parte  on,  1093. 

When  warrant  for  non-appearance  to  summons  on,  1093. 

When  complainant  need  not  prove  negative  stated  in,  1092. 

When  exceptions  in  act  must  be  negatived  in,  1092. 

When  not,  1092. 

Evidence  not  to  be  stated  in,  1093. 

When  it  need  not  be  in  writing,  1091. 

When  warrant  may  be  issued  on,  1091. 

Proceedings  on,  1091. 

INITIALS.     See  GUARANTY. 

Signature  of  guaranty  by,  whether  sufficient,  ii.  281. 

INJUNCTION. 

To  enforce  restraint  of  trade,  766-772. 

Against  carrying  on  trade  in  breach  of  contract,  772. 

For  breach  of  express  negative  promise,  642. 

INJURY.     See  ACTION  ;  DAMAGE. 
Legal  test  of,  503. 
Damage  presumed  from,  503. 

INN. 

Definition  of  a  common  inn,  256. 

INLAND  BILL. 

Notice  of  protest  and  dishonor  of,  distinct,  ii.  73. 

INNKEEPER. 

Who  an    412. 

Liability  of,  for  loss  of  guest's  property,  249,  412  et  seq. 

For  loss  of  what  property,  liable,  251,"  252,  416,  420. 

Liable  for  loss  not  arising  from  guest's  negligence,  254,  412. 

Not  for  act  of  God,  255,  412. 

Or  public  enemies,  255,  412. 

Form  of  old  writ  against,  249. 

Not  liable  for  loss  of  horse,  when,  413.  416. 

When  guest's  negligence  discharges  him  from  liability,  253-256. 

Delivery  of  key  of  room  to  guest  no  defence,  251. 

Not  liable  for  theft  by  guest's  companion,  or  servant,  251,  412. 

Is  for  by  person  put  by  him  into  same  room,  251,  412. 


1126  INDEX. 

INNKEEPER. 

Not  liable  for  battery  of  guest,  252. 

Limitation  of  liability  of,  by  26  &  27  Viet.  c.  41,  253. 

Who  a  guest,  255,  412. 

Lodger  not,  250,  255,  412. 

One  coming  in  for  temporary  refreshment  may  be,  255. 

Not  liable  as  such  for  goods  not  delivered  to  him  as  such,  255.     But  see  416. 

Duty  of  as  to  receiving  guests,  256. 

His  lien,  256. 

None  on  guest's  person,  257. 

Definition  of  inn,  256,  413. 

Innkeepers'  Act,  1878,  256. 

Necessity  of  depositing  money  with  clerk,  414. 

State  acts,  414. 

When  his  liability  ends,  417. 

INQUISITION. 

Quashed  for  error  not  appearing  on  face  of,  1099. 

INSANITY. 

Of  witness,  how  proved,  1376. 

Of  husband,  does  not  relieve  liability  to  support  wife,  ii.  505,  511. 

INSOLVENCY,     See  SET-OFF. 

Tests  of,  24  et  seq. 

Law  as  to,  merged  in  that  of  bankruptcy,  864.     See  BANKRUPTCY. 

Does  not  excuse  notice  to  drawer  and  endorser  of  bill,  ii.  65. 

Set-off  in  insolvency,  ii.  346. 

Of  mutual  insurance  company  may  preclude  right  of  set-off  to  debt  due  to  one  of  its 
members  against  a  demand  on  him  tor  premiums,  ii.  354. 

Alone  will  not  authorize  equity  to  enforce  a  set-olf  not  valid  at  law,  ii.  355. 

Effort  of  on  right  of  set-oli',  ii!  355. 

In  settling  insolvent  estates  justice  promoted  by  allowing  mutual  debts  to  balance 
each  other  without  regard  to  period  of  maturity,  ii.  359. 

INSOLVENT. 

When  one  is  an,  24  et  seq. 

So  as  to  justify  stoppage  in  transitu,  1237. 

INSPECTORSHIP. 

1  >red  of,  when  does  not  create  partnership,  1328-1330. 

INSTRUMENTS. 

Of  man's  business,  when  privileged  from  distress,  783,  787,  792. 
Of  husbandry,  their  privilege  from  di-tivss,  783,  787,  792. 

otiable.     See  NEGOTIABLE  INSTRUMENT. 
Alteration  of.     See  ALTERATION. 

Refusal  to  produce,  does  not  render  owner  a  spoliator,  689. 
Finder  of  lost,  acquires  no  title,  710. 
May  be  trover  or  replevin  for,  709. 
But  not  for  the  contract  evidenced  thereby,  709. 

INSURANCE. 

Nature  of  contract  of,  866,  892. 
Concealment  by  underwriters  may  vitiate,  866,  892. 
Why  concealment  avoids  policy,  866,  892. 
What  information  to  underwriters  superfluous,  867,  879,  880. 
What  waived,  874,  881. 

Not  within  year  clause  of  Statute  of  Frauds,  620. 
Concealment  of  matter  within  private  knowledge,  872. 
Information  may  be  waived,  874. 
Warranty  of  seaworthiness  implied,  872. 
Except  in  case  of  time  policy,  872. 

When  property  has  not  passed  under  Statute  of  Frauds,  872. 
Wiiircring,  when  void,  as,  863. 
Who  has  insurable  interest,  916. 
Concealment  of  facts  avoids  a  policy  of,  916. 

Semble,  opinion  of  policy  broker  may  be  evidence  as  to  materiality  of  uncomnmni- 
cated  facts,  874,  878,  902. 
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Of  fort  by  governor  when  valid,  550. 

But  not  by  third  person  referred  to  for  information,  884. 

News  received  after  application  and  before  policy  issued,  884. 

Misrepresentation  made  in  good  faith  vitiates,  885. 

Against  fire,  interest  of  insured  a  material  fact,  886. 

Degree  of  accuracy  required,  887,  894. 

Distinction  between  warranty  and  representation.  888. 

When  a  representation  becomes  a  warranty,  888. 

When  a  representation  becomes  a  condition,  890. 

Distinction  between  warranty  and  condition,  890. 

"Representations  as  to  future  actions,  891-2. 

Representations  as  to  value,  893-4. 

Immaterial  misrepresentations  do  not  vitiate,  893. 

Unless  so  stated  in  the  policy,  894. 

What  facts  material,  895. 

Materiality  how  judged,  895. 

A  question  for  the  jury,  896. 

Burden  of  proof  of  fraud  in  misrepresentation,  896. 

Representations  made  under  guidance  of  insurer's  agents,  896. 

Effect  of  advertisement  on  contract  of,  898,  903. 

Effect  of  oral  communication  of  truth  to  agent,  898. 

Representations  by  agent  of  insurers,  900. 

By  agent  for  both  parties,  900. 

Extent  of  agent's  authority,  901. 

Insurance  broker  the  agent  of  the  insured,  901* 

Expert  evidence  as  to  risk,  902. 

Insured  must  state  every  material  fact,  880. 

This  obligation  one  uberrimce  jidei,  884. 

Unless  insurer  has  same  opportunities  of  knowledge,  880. 

Or  unless  enough  is  told  to  put  insurer  on  his  guard,  881. 

General  rule  as  to  what  must  be  disclosed,  882. 

When  it  is  insured's  duty  to  speak,  he  must  speak  fully,  883. 

Insured' s  ignorance  no  ground  for  setting  aside  policy,  883. 

Even  if  his  agent  concealed  the  facts  from  him,  883. 

But  misrepresentation  or  concealment  by  authorized  agent  vitiates  policy,  883. 

When  a  contract  of  indemnity,  ii.  293/300,  306,  314,  315. 

Life  insurance  not  a  contract  of  indemnity,  ii.  300,  315. 

Otherwise  in  fire  and  marine  risks,  ii.  300,  304,  306,  315. 

Sufficient  in  life  policy,  if  interest  exists  at  time  of  making  of  policy,  ii.  300,  315. 

Right  to  recover  limited,  to  amount  of  interest  then  existing,  ii.  306,  314. 

Nature  of  contract  of  life  insurance,  ii.  301,  314. 

Wager  policies  on  ships  and  cargoes,  lives  and  other  events,  forbidden,  ii.  306. 

"Interest  or  no  interest"  policies,  ii.  306. 

Name  of  person  interested  in  life  policy  must  be  inserted,  ii.  306,  313. 

How  far  necessary  in  marine  policies,  ii.  306. 

Insurance  valid  by  a  man  on  his  own  life,  ii.  307,  313. 

Effect  of  assignment  of  life  policy,  ii.  304,  307,  314. 

Assignee  need  not  have  any  interest,  ii.  307,  314. 

Assignment  of  marine  policy,  ii.  315. 

Effect  of  31  &  32  Viet.  c.  86,  as  to  assignment,  ii.  315. 

Effect  of  judicature  act,  1873,  ii.  315. 

What  contracts  amount  to  policies,  ii.  307-311. 

What  to  wagering  policies,  ii.  307-311. 

What  wagers  are  legal,  ii.  308. 

Effect  of  the  14  Geo.  III.,  c.  48,  ii.  306-311. 

Nature  of  risk  to  be  looked  to,  ii.  306-311. 

What  are  events  within  meaning  of  act,  ii.  306. 

Different  kind  of  wagers,  ii.  307—311. 

Effect  of  putting  wager  in  form  of  a  policy,  ii.  307-309. 

Wager  on  result  of  horse-race,  ii.  310,  312. 

On  price  of  stock,  ii.  307,  310. 

Time  bargains  in  stock,  ii.  307,  310. 

Effect  of  making  a  gaming  policy  by  parol,  ii.  310. 

Wagers  against  public  policy,  ii.  307. 
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of  8  &  9  Viet.  c.  109,  in  making  gaming  contracts  void,  ii.  311. 

.Feigned  issue,  not  a  wager  within  act,  ii.  312. 

Effect  of  repudiation  of  wager  before  its  decision,  ii.  312. 

Rights  of  parties  as  against  stakeholder,  ii.  312,  550. 

Of  third  party  who  has  paid  bet,  ii.  312. 

Foot  race  a  lawful  game,  ii.  312. 

Effect  of  16  &  17  Viet.  c.  119,  for  suppression  of  betting  houses,  ii.  312. 

What  is  a  "place"  within  the  statute,  ii.  312. 

Indian  wagers,  ii.  312. 

Nature  of  interest  required  in  cases  of  insurance,  ii.  313-316. 

Must  be  pecuniary,  ii.  313. 

Interest  of  father  in  life  of  son,  not  sufficient,  if  policy  in  father's  name,  ii.  313. 

Interest  of  creditor  in  life  of  debtor,  ii.  313. 

May  keep  policy  alive  after  payment  of  debt,  315. 

Interest  of  clerk  in  bank  in  life  of  manager,  313. 

Interest  of  debtor  in  life  of  a  person  who  has  promised  not  to  call  in  debt,  ii.  313. 

Effect  of  debt  being  illegal,  ii.  313. 

Interest  of  one  of  two  joint  obligors  of  bond,  ii.  313. 

Interest  of  trustee,  ii.  313. 

Interest  of  wife  in  lite  of  husband,  ii.  313. 

Insurance  by  a  man  on  his  own  life  with  the  money  of  another  not  sufficient,  ii.  313. 

Effect  of  person  named  in  policy  not  being  party  really  interested,  ii.  314. 

Interest  of  mortgagor  and  mortgagee,  ii.  314. 

Insurahle  interest  in  marine  insurance,  what,  ii.  314. 

•    then-  are    several    policies    the    a-Mircil   ean    only  recover   on  one  or  all  the 
amount  of  his  insuraMe  interest,  ii.  314. 

Heine, ly  against  hundred  not  affected  by  payment  of  loss  l>y  insurance  office,  ii.  314. 

Nor  ean   defendant    in    action  of  in-Jii^-nee   set   up    money  paid  by  insurance  com- 
pany in  mitigation  of  damages,  ii.  314. 

ie  and  fire  insir.  f  indemnity,  ii.  315. 

nient  of  intero;  -,  ii.  315. 

.'•  after  lov<.  ii.  315. 
t  of  payment  of  loss  by  one  of  two  insurers,  ii.  315. 

Policies  may,  however,  lie  valued,  ii.  315. 

1       •  i  of  payment  under  one  of  several  valued  policies,  ii.  315. 

Policy  on  Lr<>o<ls  "lost  or  not  lost."  ii.  316. 

lUpl  not  within   19  (',<•,,.   II..  e.  ;}7,  ii.  316. 

Insurances  on  them  valid,  without  interot.  ii.  316. 

Policy  of,  docs  not  pass  under  reputed  ownership  sections,  ii.  269. 

Premium  on  illegal,  not  rccoverahle  back,  ii.  543. 

Gaming   policies  valid  when  \\agers  valid,  ii.  320. 
•irnptioM  that  it  is  intended  as  indemnity,  ii.  320. 

Kilected  without  interot,  ii.  321. 

Failure  of  interest,  ii.  321. 

Wager  policies  invalid  in  most  states,  ii.  321. 

A  contract  of  indemnity,  ii.  321. 

y  policy  exceeding  measure  of  just  indemnity  not  void,  ii.  321. 

What  ncccs<ary  to  L'ive  it  this  character,  ii.  321. 

Valued  policy  of,  ii.  321. 

When  recovery  will  he  limited  to  full  value  of  loss,  ii.  322. 

When  insured  has  no  interest  at  time  of,  ii.  322. 

Or  subsequently  parts  with  it,  ii.  322. 

On  life  sui  generis,  ii.  322. 

Life,  not  an  agreement  to  indemnify,  ii.  322. 

Object  of  on  life,  ii.  322. 

When  life,  valid  though  one  effectuating  insurance  will  sustain  no  loss,  ii.  323. 

What  interest  in  life  of  insured  necessary,  ii.  323. 

What  amounts  to  insurable  interest,  ii.  323,  3:M. 

When  wagering  contracts  invalid  no  insurance  good  unless  providing  against  some 
real  injury,  ii.  325. 

When  no  intention  to  game,  policy  not  necessarily  wager  because  no  certain  in- 
terests proved,  ii.  326. 

Policy  issued  to  man  on  his  own  life  may  be  assigned  by  him  to  one  having  no  in- 
terest, ii.  327. 
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INSURANCE. 

Policy  of  life  so  far  in  nature  of  valued  policy  that  insurer  will  be  liable  for  whole 
amount  though  it  exceeds  real  interest  of  beneficiary,  ii.  327. 

To  absolve  insurer  from  paying  whole   amount  of  life  policy,  what  necessary  to 
show,  ii.  327. 

What  interest  necessary  in  life  policy,  ii.  327. 

Where   effected   as   indemnity  against  loss,  no  recovery  unless  plaintiff  damnified 
ii.  327. 

By  mortgagee  ended  by  payment  of  mortgage  debt*,  ii.  328. 

Distinction  between  life  and  indemnity,  ii.  328. 

By  husband  and  wife  on  joint  lives  for  benefit  of  survivor,  ii.  328. 

On  life  of  debtor  and  discharge  of  debt  during  life,  ii.  328. 

INTENTION.     See  ESTOPPEL. 

Of  vendee  to  take  possession,  1201. 

As  to  delivery  of  whole  where  part  delivered  to  buyer,  ii.  1203. 

Property  will  pass  by  sale  if  so  intended,  276. 

Effect  of  representation  as  to,  as  an  estoppel,  ii.  808,  809. 

INTEREST.     See  EVIDENCE  :  INSURANCE. 

Mere  receipt  of  by  mortgagee,  does  not  confirm  tenancy,  906-915. 
Payment  of,  its  effects  as  to  statute  of  limitations.     See  LIMITATIONS. 
Sufficient  if  it  exists  at  time  of  making  life  policy,  ii.  300-306,  314. 
Right  to  recover,  limited  to  amount  of  interest  then  existing,  ii.  306,  314. 
.    "Interest  or  no  interest"  policies,  ii.  306. 

Name  of  person  interested,  when  to  be  stated  in  policy,  ii.  306,  313. 
How  far  necessary  in  marine  policies,  ii.  306. 
When  assignee  of  policy  need  not  have  any  interest,  ii.  307,  315. 
Nature  of  interest  required  in  cases  of  insurance,  ii.  313-316. 
Must  be  pecuniary,  ii.  313. 
Interest  of  relations,  ii.  313. 
Of  creditors,  ii.  313. 
Of  trustee,  ii.  313. 
Of  wife,  ii.  313. 

Insurable  interest  in  marine  policies,  what,  ii.  313. 

Effect  of  person  named  in  policy  not  being  party  really  interested,  ii.  313. 
Interest  of  mortgagor  and  mortgagee,  ii.  314. 

Where  there  are  several   policies,  the  assured  can  only  recover,  on  the  whole,  the 
amount  of  his  insurable  interest,  ii.  314. 

Effect  of  assignment  of  life  policy,  ii.  307,  315. 
Effect  of  assignment  of  interest  in  marine  policy  before  loss,  ii.  315. 
After  loss,  ii.  315. 

Effect  of  payments  under  one  of  several  valued  policies,  ii.  315. 
Not  necessary  in  insurances  on  foreign  ships,  ii.  316. 
Effect  of  entries  against,  as  evidence,  ii.  361-385. 
Interest  must  be  pecuniary  or  proprietary,  ii.  370,  379. 
Distinction  between,  and  entries  in  usual  course  of  business,  ii.  370. 
Entries  by  stewards  of  manors,  ii.  375,  376. 

Entries  in  regular  course  of  business  and  against  interest  admissible  after  death, 
383. 

Computed  on  wrong  principles  of  law  may  be  recovered  back,  ii.  453. 
Usurious  may  be  recovered  back,  ii.  546. 

INTERLINEATION. 
Effect  of,  1307. 
Pleadings  as  to,  1309. 

INTERPLEADER. 

Relief  of  sheriff  by,  835. 

INVOICE.  See  ESTOPPEL. 
Effect  of,  1185,  1219. 
Effect  of  statements  in  as  to  parties  selling  the  goods,  ii.  812. 

IRON  SCRIP-NOTES. 

Whether  negotiable,  846. 
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IRREGULARITY. 

In  distraining,  action  for,  262. 

ISLANDS.     See  RIVERS. 

ISLE  OF  MAN. 

Question  of  seignory  in,  deterrainable  in  England,  1038. 

ISSUE.     See  VERDICT. 

Of  bill  or  note,  what  amounts  to,  1 306. 

How  joined  under  Procedure  Act  of  1852,  1354. 

JACTITATION  OF  MARRIAGE.     See  ESTOPPEL. 

Effect  of  decree  of,  as  evidence  on  question  of  marriage,  ii.  734-741,  762 

JAMAICA. 

Action  against  governor  of  for  false  imprisonment  there,  1052. 

JEOFAILS. 

Statute  of,  curing  wrong  venue,  1048. 
Does  not  cure  omission  to  plead,  1453. 

JEW. 

How  to  be  sworn,  1363.     See  WITNESS. 
Right  to  sit  in  Parliament,  1372. 

JEWELS. 

Pawnee  of  may  use,  378. 

Liability  of  goldsmith  employed  to  set,  378. 

JOINDER. 
Of  defendants. 

Co-contractors  in  actions  ex  contractu,  1405,  1415. 
Nonjoinder  of,  how  taken  advantage  <>f,  1405,  1408,  1409,  1415. 
By  plea  in  abatement,  1405,  1409  et  seq.,  1415. 
By  demurrer,  1409  et  seq.,  1415,  1416. 
Affidavit  of  residence  must  accompany  plea,  1412. 
Of  plaintiff  i, 

Nonjoinder  in  actions  ex  contractn  fatal,  1414,  1415. 
Amendment  not  allowed,  1414,  1415. 
In  actions  of  tort,  1407,  1413,  1415. 
Mis-joinder,  effect  of,  1415,  1416. 

JOINT  CONTRACTOR.     See  CONTRIBUTION  ;  JOINDER  ;   LIMITATIONS. 

JOINT  ENDORSERS. 

When  two  persons  not  partners  endorse  a  note  payable  to  their  order  not  liable  with- 
out notice  to  each,  ii.  70. 

JOINT  OBLIGEE. 

Sued  alone,  must  have  pleaded  nonjoinder,  722,  1405  et  seq. 

JOINT  TENANTS.     See  ADVERSE  POSSESSION. 

KtV.rt  of  3  &  4  Wm.  IV.?  c.  27,  on  rights  of,  ii.  655. 
Estoppel  between  on  demise  of  joint  property,  ii.  795. 

JONES,  SIR  W. 

On  bailments,  a  great  authority,  385. 

JUDGE, 

Of  record,  plea  of  jurisdiction,  1037. 

Plea  by,  to  jurisdiction  when  required,  1037. 

Exempt  from  civil  liability  for  judicial  acts,  509,  510,  1064,  1147,  1149. 

When  not  exempt,  1144-7,  1153. 

JUDGMENT.     See  ESTOPPEL  ;  FOREIGN  JUDGMENT  ;  PRESUMPTION. 
Presumption  arising  from  unreversed,  495. 
Nuc  pro  tune,  when  on  cur.  adv.  vult.,  644. 
When  void  as  against  creditors,  19. 

Of  competent  tribunal  conclusive  as  to  facts  stated  in  it,  1086,  1109. 
Foreign,  effect  of,  1130. 

Action  to  enforce,  when  brought  in  county  where  rendered  must  be  in  same  court, 
10C6. 
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JUDGMENT. 

Without  notice  to  defendant,  effect  of,    1129. 
Record  of,  should  show  notice  or  appearance,  1137. 
Distinction  between  voidable  and  void,  1 137. 

Money  paid  under,  cannot  be  recovered  back  in  new  suit  founded  on  matter  that 
would  have  been  defence  to  former  action,  ii.  451. 

Money  paid  under,  afterwards  reversed  may  be  recovered  back,  ii.  455. 

Not  necessary  that  payment  should  have  been  coerced  by  execution,  ii.  455. 

Effect  of,  as  an  estoppel,  ii.  734,  742,  743,  747-790. 

Sentence  of  admiralty  courts,  ii.  742,  750,  751,  766,  768,  776-781. 

Judgments  in  rem,  ii.  742,  749,  750-752,  761-767,  776-786. 

Judgments  in  personam,  ii.  742,  749,  751,  781-786. 

Effect  of,  in  ejectment,  ii.  625.  637,  653. 

As  estoppel,  ii.  759. 

Of  foreign  and  colonial  courts,  effect  of,  ii.  768-790. 

Effect  of  fraud  on  judgments,  ii.  740,  760,  772,  785, 

Effect  of  want  of  jurisdiction,  ii,  748,  770,  771,  774,  781, 

Effect  of  wilful  disregard  of  English  law,  ii.  772,  784. 

Effect  of  party  not  being  summoned,  ii.  772-774,  785. 

Effect  of  decisions  of  foreign  courts  on  questions  of  marriage,  ii.  773-790. 

JUDICIAL  SEPARATION.     See  DIVORCE  ;  HUSBAND  AND  WIFE. 
Effect  of,  on  liability  of  husband  on  wife's  contracts,  ii.  502. 

JURE  PATRONATUS,  482,  491. 
See  QUAERE  IMPEDIT. 

JURISDICTION.     See  CERTIORARI  ;    COUKTS  ;    FOREIGN   LAW  ;    JUSTICE   OF   THK 
PEACE. 

Conviction  good  on  face  may  be  quashed  for  want  of,  1099. 

Plea  to,  must  show  some  other,  1038. 

Of  English  courts  where  cause  of  action  arose  abroad,  1027  et  seq.,  1037  et  seq. 

Local,  arising  abroad,  1027  et  5*7.,  1037  et  seq. 

Effect  of  abolition  of  venue,  1027  et  seq.,  1037  et  seq. 

As  to  real  property  abroad,  1027  et  seq.,  1037  et  seq.,  1050,  1133. 

In  personam,  1050,  1129,  1133. 

Though  parties  aliens,  1051. 

In  contract  or  tort,  1051. 

Suggested  distinction  where  subject-matter  of  contract  situate  abroad  and  parties 
aliens,  1051. 

Contract  must  not  violate  English  law,  1051. 

Torts  must  be  actionable  both  by  foreign  and  English  law,  1051,  1052. 

Effect  of  inability  to  serve  process,  1053,  1132. 

Over  sovereign  princes,  1061. 

In  rem,  1061-1062,  1132. 

Liability  of  justices  acting  without,  1079,  1146  et  seq.  See  CONVICTION  ;  JUSTICE 
OF  PEACE. 

"  Declining  jurisdiction,"  what  is,  1088. 

Defect  of  in  conviction,  mandamus  will  not  issue  to  show,  1098. 

Of  court,  not  ousted  by  agreement  of  parties,  642. 

Condition  against  action  before  award,  valid,  642. 

None,  of  parliament  to  bind  aliens  out  of  i-ealm,  1057. 

To  convict,  claim  of  right,  when  ousts,  1100. 

Plea  to  when  required,  1038. 

Whether  should  appear  affirmatively  on  conviction,  1090. 

Where  injury  inflicted  out  of  realm,  1041,  1050. 

Not  acquired  by  erroneous  decision  on  collateral  point  on  which  jurisdiction  depend- 
ent, 1101,  1116  et  seq.,  1157. 

Power  of  court  to  pass  upon  its  own,  1113. 

Summary  of  the  law  as  to,  1156-8. 

JURY. 

Evidence  in  mercantile  cases  used  to  be  left  to,  generally,  1168. 
Summoned  de  corpore  comitatus,\Q48. 
Compensation,  finding  of,  when  set  aside,  1099. 

JUS  TERTII. 

Can  be  set  up  by  bailee  as  defence  against  bailor,  699. 
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JUSTICE. 

Effect  of  judgment  offendiog  against  natural,  ii.  771,  783. 

Presumption  of  in  superior  and  inferior  courts,  1105  et  seq. 

Must  appear  on  face  of  proceedings  of  inferior  court,  1106,  1114,  1140. 

Whether  consent  can  give,  1122,  1156. 

Etlect  of  want  of  on  judgment,  ii.  748,  770,  771,  774,  781. 

JUSTICE  OF  THE  PEACE.     See  APPEAL;   CERTIOKARI  ;  CONVICTION;  COLRTS; 
MANDAMI  s. 

When  may  draw  up  conviction,  1089.     See  CONVICTION. 

Conviction  by,  when  quashed  for  want  of  jurisdiction,  1097  et  seq. 

On  certiorari,  1097.     See  CBRTIORARI. 

When  liable  to  action  for  conviction  or  order,  1079  et  seq. 

When  not  liable,  though  conviction  quashed,  1095. 

Liable  for  acts  under  several  convictions  for  one  offence,  1079. 

Though  none  of  them  shows  there  are  others,  1079. 

Liable  t'nr  (  -xecution  of  void  eonvietion,  1079. 

Was  liable  before  eonvietion  quashed,  1079. 

Conviction  generally  conclusive  as  to  facts,  1086. 

Distinction  bet  ween  judicial  and  ministerial  acts,  1153,  1154. 

Acting  in  matters  within  jurisdiction,  when  liable,  1087,  1144,  1150. 

11  &   12   Viet.  e.  44.  I.    1,"  1087. 

unlex  acted  without  reasonable  and  probable  cause,  1007. 
Ami  maliciously,   1087,  1152. 
And  burden  to  prove  this  on  plaintiff,  1147. 

'•e,  though  conviction   not  quashed,  snnlilr,  1087. 
But,  qwrre,  within  general  protection  of  judges,   1087,  1147. 

liable  tor  <!•  .  "'.'5,  1 152. 

;ig  in  matters  without  or  in  excess  of  jurisdiction.  Sect  2,  1146. 

liable  unless  conviction  or  order  qna-hcd,  1087. 
When  not,  for  acts  under  warrant,  1087. 
Provided  previous  summon*  to  appear  disobeyed.   1087. 

sandcrro:.  .  jurisdiction  distinguished.  1087. 

Not  liable  if  jurisdiction  to  order  the  act  complained  of,  1087,  1088. 
Although  conviction  quashed,  1087,  1088. 

.:!Tant  on  conviction  by  other  justice,  725. 
Information  against,  not  before  conviction  quashed,   1083. 

warrant  for  poor  rates,  against  parti.  "88. 

Not  liable  for  acts  done  under  order  of  (Cecil's  lieiich,   1088. 

.pplies  onl;.  IK-  by  which  justice  incurs  liability,  1088. 

What  acts  court  will  order  him  to  do,   1088. 
To  decide  case,  when,   1088. 
When   not,  1088. 
What  a  derision  by.  1088. 

1088. 

ted  by  conviction  or  order  confirmed  on  appeal,  1089. 
Action  a-_raiiisf,  when  may  be  set  a<ide.   1089. 

:  be  brought  within  six  months,   1089. 
Month's  notice  of  action,   1089. 
1;      iiirenicnts  of  notice,  1089. 
V  ttO«  local,  1089. 
Kx<-nipt  from  county  court,  1089. 
Special  facts  provable  under,  general  issue,  1089. 
Verdict  for,  if  for  less  than  tendered,  or  paid  into  court,  1089. 
Verdict  against  plaintilf,  if  preliminaries  not  complied  with,  1089. 
Damages,  when  plaintiff  was  guilty  and  duly  punished,  1089. 

of  action,  1089. 
'*  In  "  instead  of  "  of  and  for  "  county  was  material,  1092. 

.1  case,  must  when,   1  H>4. 

Provisions  of  .Justices'  Special  Case  Act,  1103  et  seq. 
Not  excluded  by  fact  that  another  appeal  given  by  statute,  1 105. 
Proceedings  under,  1105. 
Powers  of  court  above  on  the  appeal,  1105. 
Compcllable  to  state  case,  how,  1104. 
Not  liable  for  costs  of  appeal,  1104. 
Protection  of  justices  acting  on  affirmed  conviction,  1105. 
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JUSTICE  OF  THE  PEACE. 

Jurisdiction  of,  when  ousted  by  bonafide  claim  of  title,  1100. 

Corruption  of,  conviction  by,  may  be  quashed  for,  1103. 

Interested,  conviction  by,  void,  1100. 

Criminal  information  for  misstating  evidence,  1103. 

May  compel  attendance  of  witness,  when,  1091. 

Provisions  of  Summary  Convictions  and  Orders  Act,  1090-1091,  1092-1095. 

JUSTIFICATION. 

Need  be  pleaded  only  to  the  gist  of  the  action,  1347,  1356. 

And  not  to  what  is  mere  aggravation,  1347,  1356. 

Examples,  1356-1358. 

If  this  is  to  be  relied  on  there  should  be  a  new  assignment,  1358. 

KING.     See  CHOWN  ;  SOVEREIGN  PRINCE. 

KNOWLEDGE. 

Constructive,  855,  856. 

Of  dishonor  not  equivalent  to  notice,  ii.  61. 

LACHES.     See  MONEY  HAD  AND  RECEIVED. 

Effect  of,  on  right  to  recover  money  paid  under  mistake  of  a  fact,  ii.  448,  449. 
Of  ancestor,  effect  on  rights  of  issue  in  tail,  ii.  676. 

LADY  DAY. 

When  "  old,"  may  be  shown  to  have  been  intended,  945. 
Taking  from  old,  custom  justified  entry  before,  934. 

LAND. 

Covenants  run  with,  when,  150.     See  COVENANTS. 
Possession  of,  prima  facie  evidence  of  title,  708. 

LANDINGS. 

May  be  dedicated,  ii.  164. 

LANDLORD  AND  TENANT.  See  ADVERSE  POSSESSION  ;  COVENANT  ;  DISTRESS  ; 
FIXTURES  ;  INDEMNITY  ;  NOTICE  TO  QUIT  ;  RENT  ;  TENANT  ;  TENANT  AT  WILL  ; 
TENANT  FROM  YEAR  TO  YEAR. 

Can  assignor  and  assignee  be,  173—174. 

Relation  of,  between  mortgagor  and  mortgagee.     See  MORTGAGE. 

Between  former's  tenants  and  latter.     See  MORTGAGE. 

Tenant's  implied  right  to  hold  over,  933. 

Covenants  between.     See  COVENANT. 

No  partnership  between,  1338. 

Construction  of  lease  by  custom  of  country,  936. 

Right  of  re-entry  for  condition  broken,  95.     See  CONDITION. 

Liability  for  unlawful  distress,  260-262. 

Indemnity  to  tenant  for  payments  of  charges,  281. 

For  charges  on  land,  or  on  landlord,  2P2. 

When  such  payments  compulsory,  282. 

Appropriation  of  payment  of,  by  tenant  to  rent,  285. 

May  plead  them  as  payments  of  rent,  when,  281,  285. 

May  deduct  them  from  rent,  281,  286. 

Or  sue  for,  or  set  off,  281,  286. 

Within  what  period  may  deduct,  286,  287. 

Right  to  deduct  for  ground-rent,  when,  287,  288. 

Custom  may  add  to  or  explain  lease,  936.     See  CUSTOM. 

Lease  obtained  by  fraud,  when  not  voidable,  302. 

Liability  of  tenant  after  bankruptcy,  1255. 

When  tenant  may  hold  over  in  lieu  of  emblements,  933. 

Customary  right  to  hold  over,  933. 

Incoming  tenant,  custom,  936. 

Outgoing,  936. 

Tenant  at  will  cannot  have  under-tenant,  974. 

Except  by  estoppel,  971. 

Tenants  cannot  dispute  title  of  landlord  under  whom  entered,  971. 

May  show  that  his  title  determined,  971. 

Where  cestui  que  trust  lets,  trustee,  when  the  landlord,  972. 

Right  of  landlord  to  enter  and  eject  tenant  holding  over,  1 359. 
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LANDLORD  AND  TENANT. 

When  a  letting  void  under  Statute  of  Frauds,  may  ensue  as  tenancy  from  year  tc 
year,  ii.  105-117. 

When  lease  void  under,  8  &  9  Viet.  c.  106,  ii.  106. 

Agreement  by  landlord  not  to  disturb  tenant  during  residue  of  landlord's  term  en- 
forced in  equity,  ii,  110. 

Effect  of  holding  over,  ii.  107,  108. 

Notice  to  quit,  when  to  be  given,  ii.  111. 

Six  month's  notice  necessary  apart  from  38  &  39  Viet.  c.  92,  on  a  yearly  ten- 
ancy, ii.  111. 

Six  lunar  month's  notice  not  sufficient,  ii.  111. 

Notice  must  end  at  period  when  tenancy  commenced,  ii.  111. 

Effect  of  withdrawal  of  notice,  ii.  112. 

Tenancy  for  two  years  certain  how  created,  ii.  112. 

Effect  of  Agricultural  Holding's  Act,  38  &  39  Viet.  c.  92,  ii.  112. 

Notice  to  quit  on  a  weekly  tenancy,  ii.  112. 

Tenancy  determinable  by  week's  notice  with  reasonable  time  to  remove  goods, 
ii.  112. 

Effect  of  payment  of  rent,  ii   107,  113-115. 

Tenancy  at  will,  ii.  109,  112-117. 

In  cases  of  agreements  for  a  lease  or  purchase,  ii.  112. 

Effect  of  payment  of  rent,  ii.  113. 

Under  mortgage  deeds,  ii.  113,  114. 

Determination  of  will,  ii.  115. 

Effect  of  insolvency  of  lessor,  ii.  115. 

Of  assignment  by  lessee,  ii.  115. 

Person  sued  as  tenant  cannot  be  treated  as  trespasser,  ii.  131. 

Rights  as  to  fixtures  between,  ii.  191,  200,  206. 

In  case  of  trade  fixtures,  ii.  191. 

In  case  of  agricultural  fixtures,  ii.  207,  208. 

lu  case  of  ornamental  fixtures,  ii.  210. 

When  right  of  removal  must  l>c  exercised,  ii.  206,  207,  212-214. 

Rights  of  how  affected  by  the  3  &  4  Wm.  IV.,  c.  27,  ii.  679-687. 

Where  tenancy  at  will,  ii.  679-684. 

Where  lease  not  in  writing,  ii.  684. 

Where  it  is  in  writing,  ii'.  685. 

Where  rent  twenty  shillings  or  more,  ii.  685. 

Where  rent  less  than  twenty  shillings,  ii.  686. 

Effect  of  acknowledgment,  ii.  687,  696. 

Application  of  rule  that  tenant  cannot  dispute  landlord's  title,  ii.  794-804. 

What  is  a  surrender  by  operation  of  law,  ii.  798-804. 

Acceptance  of  rent  by  landlord  when  agent  exceeds  authority  in  leasing,  ii.  117. 

Tenancy  at  will,  ii.  117. 

Tenancy  from  month  to  month,  ii.  117. 

Where  tenant  holds  over  landlord  may  treat  him  as  trespasser  or  as  being  rightfully 
in  possession,  ii.  137. 

Institution  of  suit  for  rent  will  preclude  subsequent  ejectment,  ii.  137. 

Landlord  may  accept  compensation  for  use  of  land  from  tenant  who  has  incurred 
forfeiture  without  losing  right  to  avoid  lease,  ii.  137. 

Receipt  of  rent  in  ignorance  of  breach  of  condition  will  not  operate  as  waiver  of 
forfeiture,  ii.  138. 

Tenant  cannot  dedicate  land  to  public  use,  ii.  158. 

Question  of  fixtures  as  between,  open  to  agreement,  ii.  236. 

Trees  planted  by  tenant  may  be  removed,  ii.  238. 

Agreement  between  as  to  removal  of  fixtures,  ii.  241. 

LAND  CLAUSES  CONSOLIDATION  ACTS.     See  ESTOPPEL. 
Effect  of  verdicts  and  judgments  under,  ii.  767. 

LAND  TAX. 

Tenant  right  to  repayment  of,  286. 

LARCENY. 

Of  written  instrument,  252, 
Lathes  as  fixtures,  ii.  223. 
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LAW. 

Foreign.     See  FOREIGN  LAW. 

LEASE.     See  FIXTURES  ;  LANDLORD  AND  TENANT  ;  TENANT  FROM  YEAR  TO  YEAR. 

Condition  in,  not  to  alien  without  license,  95.     See  CONDITION. 

By  mortgagor  and  mortgagee,  its  effect,  923,  975.     See  MORTGAGOR. 

Effect  of  entry  and  payment  of  rent  under  a  void  lease,  ii.  105,  115. 

Effect  of  holding  over  under,  ii.  107,  108. 

Effect  of,  on  rights  to  fixtures,  ii.  191,  206-215,  235. 

Effect  of  demise  of  house  with  fixtures,  ii.  217,  218,  267. 

Effect  of,  upon  rights  under  the  3  &  4  Wm.  IV.,  c.  27,  ii.  679-687. 

Operation  of  lease  by  estoppel,  ii.  728,  794-798. 

Application  of  rule  that  lessee  cannot  dispute  lessor's  title,  ii.  795-804. 

Effect  of  taking  a  new,  as  a  surrender  by  operation  of  law,  ii.  798-804. 

LEGAL    PROCEEDINGS.       See    EXTORTION;     JUDGMENT;     MONEY    HAD    AND 

RECEIVED. 

Money  paid  under  compulsion  of,  not  recoverable  back,  ii.  436,  437. 

LEGATEE. 

One  who  accepts  legacy  cannot  impugn  right  of  testator  to  dispose  of  other  property 
by  same  instrument,  ii.  139. 

LEGITIMACY. 

Where  in  question  acknowledgment  of  him  by  parents,  and  kinsmen  as  relation 
admissible  in  evidence  of  marriage  which  should  have  preceded  his  birth,  ii.  385. 

LENDER. 

Duty  to  inform  of  dangerous  nature  of  thing  lent,  410. 

LENDER  OF  GOODS. 

Liability  of,  to  borrower,  and  strangers  for  defects  in,  ii.  95. 

LESSEE.     See  COVENANT  ;  LANDLORD  AND  TENANT  ;  TERMS. 
When  a  purchaser  within  27  Eliz.  c.  4,  28. 

Becoming  a  bankrupt,  his  liability,  1255.     See  TERM  OF  YEARS. 
Sub-lessee  not  liable  to,  for  costs  of  defence  to  an  action  against  him  for  breach  of 
covenant,  unless  covenant  in  sub-lease  the  same,  273. 

LESSOR.     See  COVENANT. 

Cannot  bring  trover  or  replevin,  705. 
And  certainly  not  trespass,  705. 
Unless  lessee  works  a  conversion,  705. 

LESSOR  AND  LESSEE. 

Former  prepares,  latter  pays  for  conveyance,  943,  944. 

LETTER. 

Duty  of,  in  contracts  of  hiring,  411. 
Suppressed,  presumption  as  to  date,  687. 

LEX  LOCI.     See  ESTOPPEL. 

When  affects  rights  of  parties  to  a  bill  of  exchange  to  notice  of  dishonor,  ii.  62. 

Effect  of  sale  of  goods  abroad  according  to,  ii.  781-786. 

Effect  of,  on  validity  of  marriages  abroad,  and  in  Scotland,  ii.  773-790. 

LIBEL  AND  SLANDER.     PRIVILEGED  COMMUNICATION. 

In  newspaper,  criminal  liability  of  proprietor  for,  281. 

Whether  indemnity  from  editor,  280. 

Not  necessary  in  order  to  maintain  action  of,  that  imputation  be  one  which  if  spoken 
would  be  actionable  as  slander,  ii.  986. 

When  justification  of  charge  that  one  is  a  criminal  must  state  instances  of  fraud  by 
which  defendant  means  to  support  it,  ii.  986. 

Rule  requiring  certainty  of  pleading  enforced  with  peculiar  strictness  in  cases  of 
justificatious  of  slander  or  libel,  ii.  993. 

Plea  of  justification  to  declaration  in  slander  or  libel  must  contain  specific  charge 
set  forth  with  certainty  and  particularity,  ii.  993. 

When  one  part  may  be  justified  separately  from  rest,  ii.  993. 

Words  may  be  actionable  when  written  which  would  not  be  so  when  spoken, 
ii.  995. 
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LIBEL  AND  SLANDER. 

What  plea  in  justification  of  slander  must  set  out,  ii.  995. 

Rule  requiring  certainty  of  averment  in  plea  of  justification,  ii.  996. 

Certainty  as  requisite  in  evidence  as  in  allegation,  ii.  996. 

To  render  justification  effectual  must  have  all  certainty  in  pleading  and  evidence 
requisite  to  sustain  criminal  prosecution  for  offence  charged  in  slander  or  libel  which 
it  is  nought  to  justify,  ii.  996. 

Decisions  and  dicta  to  contrary,  ii.  897. 

Vague  plea  of  justification  not  cured  by  verdict,  ii.  997. 

Truth  of  words  cannot  be  proved  unless  pleaded,  ii.  998. 

Whether  honest  belief  may  justify  or  extenuate  although  founded  on  appearances 
that  prove  fallacious,  ii.  998. 

Whether  justification  in  action  of  slander  or  libel  is  deliberate  repetition  of  charge 
against  plaintiff  whence  law  will  imply  malice  if  defence  not  sustained  by  evidence, 
ii.  999. 

Verbal  slander  not  actionable  unless  special  damage  shown,  ii.  1000. 

Defined,  ii.  1000. 

LICENSE. 

Only  excuses  a  pri.  fa.  wrong,  682. 

To  enjoy  easement,  quaere  title  against  wrongdoer,  681. 

May  enure  as  a  lease,  909. 

To  use  way,  action  a<_r:uiist  stranger  for  obstructing,  682. 

To  erect  building  on  land,  ii.  244. 

LICENSEE.     Sec  ESTOPPKI,. 

Of  patent,  using  it  cannot  dispute  it?  validity,  ii.  811. 

LIEN. 

Right  to  sell  not  conferred  hy,  387-390. 
Difference  between  and    pawn,  388. 

.iiidonmrnt  of,  a  good  consideration,  849. 
Rclinquisimieiit  of,  a  gou<l  consideration,  849. 
Ini  :  'J56,  257. 

For  tri-ight,  1209,  1232. 

LIFE  INSURANCE.     See  INSURANCE. 

LIGHTER, 

Liability  of,  as  carrier,  392. 
Liability  of  owner  of,  for  fire,  404. 

For  robbery,  404. 

LIMITATION.     See  ADVERSE  POSSESSION. 

Effect  of  Limitation  Act,  3  &  4  Wm.  IV.,  c.  27,  ii.  583,  665-727. 

LIMITATIONS,  STATUTE  OF 

Part  payment  by  maker  of  joint  and  several  note,  took  it  out  of  the  act  as  against 
the  other  makers,  982,  1018-1022. 
Does  not  now,  983. 

Merc.  Law  Amend.  Act,  1856,  s.  16,  set  forth,  983. 
State  arts  MOO,  1022. 

Cmrral  payment  on  account  of  debt  revives  all  securities  for  it,  984. 
Two  debts,  whether  either  saved  by  general    payment  on  account,  985,  996,  1016. 
Whether  both,  985. 

Part  payment  to  save,  how  proved,  985. 
Goods  taken  in  part  payment,  984. 
Not  by  open  cross  account,  984. 
By  balance  struck,  when,  984. 
Promise  to  pay  debt  barred  by  binding,   273,  528. 
Part  payment  on  account  of  creditor,  saves  statute,  984. 
Maintenance  of  child  in  satisfaction  of  interest,  984. 
Receipts  without  actual  payment,  985. 
Indorsement  of  mem.  of  payment,  when  does  not,  1017. 
Part  payment  to  save,  essentials  of,  985. 
Payment,  985,  988. 

From  which  promise  to  pay  rest  to  be  implied,  985. 
On  account  of  larger  debt,  985. 
On  account  of  the  debt  sued  for,  985,  986,  991,  995. 
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LIMITATIONS,  STATUTE  OF. 
Must  be  before  action,  985. 

Presumed  to  be  on  account  of  debt  not  barred,  986. 
Quaere,  where  one  debt  of  several  items,  some  barred,  986. 

Appropriation  of  payment  to  debt  barred  does  not  take  remainder  out  of  statute, 
985. 

Amount  of  debt,  parol  proof  of,  986. 
Of  negotiable  instrument,  whether  runs,  987. 
Oral  acknowledgment  of  part  payment  sufficient,  986,  1017. 
What  sufficient  written  acknowledgment,  987. 
Effect  of  giving  bill  of  exchange,  of  a  third  person,  987. 
Stamp  on  acknowledgment  when  required,  988. 
Acknowledgment  to  save,  to  whom  to  be  made,  1012. 
Of  specialty  debt  may  be  to  stranger,  997. 
Limitation  of  action  against  justices,  1089. 
Of  time  for  information  to,  1091. 
Foreign  Statutes  of  Limitation. 

May  extinguish  right,  1050  et  seq. 

Do  not  if  only  effect  remedy,  1056  et  seq. 

When  runs  from  time  of  damage,  not  of  injury,  803. 

When  begins  to  run  against  mortgage,  909. 

Acknowledgment  or  part  payment  only  good  as  implying  a  new  promise,  988 

How  rebutted,  988,  990,  997. 

Conditional  promise  to  pay,  988,  999. 

Creditor  must  show  condition  fulfilled,  988,  998,  1025. 

Distinction  between  stopping,  running  of,  and  removing  bar  of,  991. 

Acknowledgment  and  debt  must  be  identified,  991-995. 

Burden  of  proving  identity,  992. 

Examples  of  acknowledgments,  993,  994,  1459. 

Sufficiency  of  acknowledgments,  how  decided,  996,  997. 

Offer  to  compromise  will  not  take  out  of,  997,  998. 

Effect  of  payment  of  principal  only,  998. 

Effect  of  payment  of  interest  only,  1000. 

Promise  not  to  plead,  1000. 

In  what  states  a  writing  required,  1000. 

Mutiftl  accounts,  1 00 1. 

What  are,  1004. 

Accounts  between  merchants,  1006. 

New  promise,  how  pleaded,  1006,  1008,  1022  etseq. 

Whether  gives  new  cause  of  action,  1007,  1462. 

Acknowledgment  by  executor  or  administrator,  1009. 

Acknowledgment  by  one  joint  debtor,  1010-1022. 

Acknowledgment  to  one  joint  creditor,  1014. 

New  promise  does  not  take  action  of  tort  out  of,  1026. 

LIQUIDATED. 

Claim,  where  prima  facie,  is,  637. 

LIVERY.  . 

Horse  at,  eating  more  than  worth,  may  not  be  sold,  252. 
May  be  by  custom  of  London  and  of  Exeter,  252. 

LIVERY  STABLE. 

Carriage  of  another  in,  when  distrainable,  789. 

LLOYD'S  COFFEE  HOUSE. 

Usage  of,  not  binding  without  notice,  942. 

LOAN,  376,  387.     See  BAILMENT. 

LOCAL  ACTION. 

Distinguished  from  transitory,  1047,  1065. 

What  are,  1072. 

Venue  in,  change  of,  1027,  1046. 

Local  arising  abroad  excluded  from  courts  here,  1050,  1066,  1077. 

How  far  affected  by  abolition  of  venue,  1050. 

Proceedings  in  rem,  where  real  property  abroad,  1050. 

LOCOMOTIVE.     See  FIXTURES. 
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LODGER. 

Lodger's  goods  protected  from  distress,  when,  792,  796. 

LODGING-HOUSE. 

Duty  cf  keeper  of  to  lodger,  256. 

LODGINGS. 

Lettiug,  when  not  a  breach  of  condition,  105,  108. 

"LONDON." 

Means  "  city  of,"  when,  772. 

Horse  at  livery  in,  eating  more  than  worth  may  be  sold,  252. 

LORL»  RAYMOND. 

Reports  of,  not  of  authority,  per  Lord  Mansfield,  823. 

LORD  TENTERDEN'S  ACT. 

No  action  by,  for  unwritten  representations  as  to  character,  &c.,  299. 

Meaning  of "'«  ability  "  within,  299-301. 

Effect  of  whole  representations,  not  being  in  writing,  301. 

"  Money  received  "  not  for  money  obtained  by  oral  false  character,  300. 

Applies  to  representation  by  partner  as  to  firm's  credit,  301. 

LOST  OR  NOT  LOST.     See  INSURANCE  ;  POLICY. 

LOTTERY  TICKET. 

Not  negotiable,  710. 

LOW  WATER  MARK.     See  RIVERS. 
LUNACY.     See  INSANITY. 

LUGGAGE.     See  CARRIER. 

Liability  of  carrier  for  loss  of,  393,  394,  419. 

Of  cab  proprietors  for  loss  of,  393. 

Ot*  railway  company  for  loss  of,  394,  419. 

Of  railway  company  for,  when  placed  in  passenger's  carriage,  394. 

Of  railway  company  refusing  to  carry,  except  at  passenger's  risk,  394. 

Except  in  carriage  with  him,  394. 

What  is  personal,  394,  419,  466. 

MACHINERY. 

Lent  to  a  workman,  when  distrainable,  789. 

Affixed  to  freehold,  when  distrainable,  788. 

When  removable  as  trade  fixtures,  ii.  204,  207,  209,  215-217. 

When  it  passes  under  reputed  ownership  clauses,  ii.  247,  267. 

Effect  of  usage  of  trade  on  question,  ii.  247,  268. 

As  fixture,  ii.  221,  226,  233. 

Of  cotton  mill,  ii.  241. 

MAGISTRATE. 

See  JUSTICE  OF  PEACE. 

MAINTENANCE. 

Old  doctrine  of,  qualified,  1295. 

Doctrine  misapplied  to  case  of  assignment  of  chose,  1295. 

Illegality  of  contracts  by  way  of,  726. 

Not  in  force  in  some  states,  140. 

MAKER. 

Insolvency  of,  of  note,  does  not  excuse  want  of  notice,  ii.  71. 

MALICE. 

Justice  of  peace  acting  without,  when  not  liable,  1087. 

Direction  to  jury  as  to,  496,  510. 

Action  for  malicious  legal  proceeding,  when  lies,  496. 

For  malicious  arrest,  495. 

To  maliciously  inducing  to  break  contract,  actionable,  508. 

In  action  against  officer  for  rejecting  vote,  509,  512. 

Breach  of  duty,  when  evidence  of,  510. 
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MALICE. 

In  breaking  contract  cannot  be  recouped,  ii.  47. 

Not  an  essential  element  of  action  for  fraudulent  representation,  ii.  103. 

MALICIOUS  PROSECUTION. 

In  action  for  amount  expended  by  plaintiff  in  establishing  his  defence  to  be  in- 
eluded  in  damages  recovered,  ii.  580. 

MANDAMUS. 

To  justices  to  hear  and  to  determine,  1088. 

To  enter  continuance,  and  hear,  1098. 

To  supply  clear  omission  in  statement  when,  1098. 

To  insert  particular  statement,  not,  1098. 

To  officer  to  make  up  record,  1098. 

To  admit  to  copyhold,  lies  for  surrenderee,  481. 

And  for  heir,  481. 

Not  if  barred  by  lapse  of  time,  481. 

Not  Avhere  question  of  equity  involved,  481. 

Not  where  copyhold  held  of  crown,  481. 

Does  not  issue  to  correct  conviction,  1098. 

Nor  to  compel  inferior  court  to  do  a  particular  thing,  1098. 

Nor  to  clerk  of  the  peace  to  correct  minutes,  1098. 

When  it  does  not  issue  to  inferior  court,  1098. 

MANDATUM,  380,  409.     See  BAILMENT. 

MANOR. 

Effect  of  entries  by  steward  of,  ii.  375-377. 

MANSFIELD,  LORD. 

The  founder  of  our  commercial  law,  1168. 

MANSLAUGHTER. 

Action  for,  before  indictment,  506. 

MANURE. 

As  a  fixture,  ii.  223,  225,  238,  239. 

Cannot  be  taken  in  execution  under  fifa.,  ii.  225. 

Descends  to  heirs  and  passes  to  purchasers,  ii.  233. 

MARINE  INSURANCE.     See  INSURANCE. 

MARK.     See  GUARANTEE. 

Signature  of  guarantee  by,  whether  sufficient,  ii.  281. 

MARKET. 

Sale  in  overt,  without  title,  passes  property,  7,  845. 

Customs  of,  agents  dealing  in,  authorized  to  comply  with,  275,  942. 

MARKET  VALUE. 

How  arrived  at  in  estimating  damages,  ii.  574. 

MARRIAGE.     See  HUSBAND  AND  WIFE  ;  SETTLEMENT. 
When  not  a  forfeiture  of  lease,  106. 

Not  a  breach  by  woman  of  her  covenant  not  to  assign,  106. 
A  valuable  consideration,  28. 

Seats  as  to  husband  marrying  without  settlement,  28. 
How  far  it  will  extend  against  purchasers,  29,^0. 
Settlements  excepted  from  Bills  of  Sale  Act,  12. 
Action  against  clergyman  for  refusing  to  perform  service  of,  472 
Past  insufficient  to  raise  use,  ii.  536. 

MARRIED  WOMAN. 

Power  to  make  dedication,  ii.  158. 

MARTIAL  LAW.     See  COURT-MARTIAL. 

MARTINMAS. 

When  cannot  be  shown  to  mean  old  Martinmas,  945. 

MASTER.     See  PRINCIPAL  AND  AGENT  ;  RATIFICATION. 
Of  ship,  liability  for  loss  of  goods,  379. 
Paying  fare  of  servant,  action  for  negligence,  394. 
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MASTER. 

Liable  foi  loss  of  goods  intrusted  to  servant  in  course  of  trade,  679. 
Quaere  must  contract  with,  by  servant  for  life  be  by  deed,  770. 
His  remedy  for  injury  to  servant,  394,  807. 
Not  criminally  liable  for  servant's  unauthorized  act,  680,  806. 
Fraud  or  negligence  of  servant,  liability  of,  for,  685. 
Question  whether  act  within  scope  of  servant's  employment,  685. 
Instances,   686. 

Liability  of  principal  for  fraudulent  representation  of  agent,  395. 
Servant  of  carrier,  injury  to  by  destructive  goods,  action  for,  686. 
No    action    by   for    enticing   away   servant   where   hiring   void,   by    Statute  of 
Frauds,  525. 

Seduction  of  servant,  498,  506. 
Cross-action  by,  against  servant,  ii.  44. 

MATERIALITY. 

Of  facts  undisclosed,  may  be  proved  by  broker's  opinion,  863  et  seq. 
Of  alterations  in  a  bill  or  note,  1309.     See  ALTERATION. 

MAXIMS  AND  PRINCIPLES  AND  DICTA. 

A  fiction  of  law  valid  only  to  effect  its  object,  1042. 

"  Acta  exteriora  indicant  interiora  seereta,"  258. 

"  Actus  curi;v  nemi-ni  facit  injuriam,"  644. 

"Ad  ea  qua.1  frei|ueutius  areidunt  jura  adaptantur,"  31  L.  J.  M.  C.,  199. 

All  statutes  made  against  fraud  should  be  liberally  and  beneficially  expounded  to 
supprcs-  the  fraud,  4. 

All  things  not  prohibited  Ivy  law,  may  be  restrained  by  condition,  761. 

*'  Ambiguum  placitum  interprctari  debet  contra  pro  ferentum,"  1450. 
t   presumed   to  art  done  for  one's  benefit,  641. 

An  injury  imports  a  damage  when  a  man  is  hindered  of  his  right,  490. 

A  particular  inconvenience  to  be  permitted,  rather  than  a  general  inconvenience 
incurred,  841. 

••  i;.-nii:nr   faeicn.la-    sunt   int(-rprctA(ionc8  chartarum    ut  res  magis  valeat  quam 
pereat,"  ii.  526,  528,  529,  533. 

"  Hotii  judiris  CM  ampliare  jm  isdictionem,"  719,  1299. 

"  Caveat  cmpfor,"  ii.  81. 

-ante   rati'  .  t   ip-a   Irx,"   791,  ii.   120. 

rireuiry  of  action  to  be  avoided,  642. 

;'.iisiil;e  incoiiMirtH'  semper  iiiducuut  suspicioncm,  "  2. 

"  Contemporanet  cxpositio  forti--inia  cst    iii    lege,"  note,  492,  ii.  532. 

iraiia  allc-an-  i.«n  e~t  audicndus"  ('  Hlowing  hot  and  cold'),  4  T.  R.  217 
•luiii   ejus  or   us<|iie   ad   corluni,"  ii.  2^4. 

Jurisdiction  of  court  not  ousted   by  agreement  of  parties,  642. 

"  Drbitum  ct  coiitractns  sunt  nullius  loci,"    1065. 

••  DC  minirnis  non  curat  lex."  488. 

"  I>e!,,siis  versjitur  in   generalibus,"  2. 


"1>  "inns  Mia  cuiiiue  e>t   tutissimum   refugium,"  239. 
**  Don.-i  clamlcstina  sunt  semper  suspiciosa,"  2. 

"  Ex  aiuecedcntibus  et  const'iiuciitius  lit  optima  interpretatio,"  ii.  533. 
"  I'.x  turpi   ran<a,  non  oritur  actio,"  ii.  543. 
"  Est  boni  judieis  ainpli:^-  jurisdietionem,"  719,  1299. 
K>tate  beginning  witli  livery,  only  determined  by  entry,  102. 
Kvcry  man's  bouse  bis  castle,  239. 

"  Expn-s>iu  eorum  (jiue  tacite   insunt  nihil  operatur,"  272. 

Expressions  n<ed  in  ])articular  eases  are  to    be    understood  with  relation  to  the 
subject  matter  then  before  the  court,  970. 

u  Extra  imperii  fines  leges  imponenti  impune  non  paretur,J'  1061. 

"  Falsa  demonstrate  non  nocet,"  ii.  531. 

Fraud  avoids  all,  1103. 

lie  who  seeks  equity  must  first  do  equity,  1164,  1168. 

He  who  shares  the  profits  ought  to  bear  the  loss,  1329. 

He  who  sows  ought  to  reap,  933. 

"  Ignor'antia  legis  nemenein  exeusat,"  ii.  444,  454. 

"In  pari  delicto  potior  est  conditio  defendentis,"  ii.  318. 
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"In  presumptione  juris  semper  aequitas  existit,"  281. 

"  In  contractibus  semper  insunt  ea  qute  moris  sunt  et  consuetudinis,"  1054. 

"  In  presumptione  juris  semper  subsistit  aequitas,"  281. 

"Injure,  non  remota  setl  pvoxima  spectantur,"  507,  1257. 

"Interest  reipublicse  ut  sit  finis  litium,"  437,  767,  860. 

Judges  can  only  look  to  former  decisions,  1291. 
Lex  non  cogit  ad  impossibilia,"  1256. 

"Locus  regit  actum,"  1053. 

"Mala  grammatica  non  vitiat  chartam,"  ii.  530. 

Mere  possession  is  sufficient  title  against  a  wrongdoer,  679. 

"Money  has  no  ear-mark."  not  a  maxim  of  law,  843. 

"  Nemo  allegans  turpiditudinem  suam  audiendus,"  749,  756. 

"Nemo  dat  quod  non  habet,"  845,  1226. 

"Nemo  debet  bis  vexari  pro  eadem  causa,"  ii.  760. 

No  man  shall  be  permitted  to    take  the  chance  of  committing  a  fraud,  without 
losing  by  the  event,  when  it  is  detected,  1285. 

"  Non  accipi  verbi  debent  in  demoristrationem  falsam  quae  competent  in   limita- 
tionem  veram,"  ii.  531. 

"Non  quod  dictum  sed  quod  factum  est  in  jure  inspicitur,"  101. 

None  shall  take  advantage  of  his  own  wrong,  97. 

"  Nullus  commodum  capere  potcst  de  injuria  sua  propria-,"  247. 

Observe,  reader,  your  old  books,  148. 

"  Omnia  praesumuntur  contra  spoliatorem,"  679,  686,  687,  688. 

"  Omnis  coactio  a  legato  abesse  debet,"  1064. 

"  Omnis  innovatio  plus  novitate  perturbat  quam  utilitate  prodest,"  481. 

"  Omnis  ratihibitio  retrotrahitur  et  mandate  aequiparatur,"  683,  836. 

"  Pactionem  obscuram  iis  nocere  quorum  fuit  in  potestate  rem  apertius  dicere,'1 
ii.  533. 

Party  in  custody  of  original  instrument  made  for  his  benefit,  bound  to  preserve  it 
in  its  original  state,  1279. 

"  Praecipitatio  est  noverca  justitiae,"  3  Inst.,  186. 

"  Proxima  causa  non  remota  spectator,"  507,  1257. 

"  Quando  aliquis  concedit  id  etiam  concedere  videtur  sine  quo  ea  res  quae  concedi- 
tur  esse  non  potest,"  ii.  533. 

"  Quando  res  non  valet  ut  agas  valeat  quantum  valere  potest,"  ii.  529. 

"  Quicquid  plantatur  solo  solo  cedit,"  ii.  206,  228. 

"  Quicquid  solvitur,  solvitur  in  modo  solventis,"  102. 

"  Qui  haeret  in  litera  haeret  in  cortice,"  ii.  530. 
'  Qui  scntit  commodum  sentire  debet  et  onus,"  ii.  752. 
'Qui  dolo  desierit  possidere,  pro  possidente  damnatur,"  (Civ.  L.) 
Qui  facit  per  alium  facit  per  se,"  798. 
Qui  prior  est  tempore  potior  est  jure,"  905. 
Quod  fieri  non  debuit  factum  valet,"  729. 
Quod  meum  est  amplius  meum  esse  non  potest,  et  nemo  dat  quod  non  habet,"  831 

"  Quod  semel  placuit  in  electionibus  amplius  displicere  non  potest,"  100. 

"  Quodcunque  prohibetur  fieri  ex  directo  prohibetur  et  per  obliquum,"  775. 

"  Quoties  idem  serrno  duas  sententias  exprimit  ea  potissimum  accipiatur  quae  re; 
gerendae  aptior  est,  ii.  533. 

Relation,  men  not  to  be  made  trespassers  or  criminals  by,  828. 

"Res  inter  alios  acta  alter!  nocere  non  debet,"  ii.  752. 

"  Res  judlcata  pro  veritate  accipitur,"  ii.  764. 

Respondeat  superior,  1063.     Only  applies  to  omissions,  12  C.  B.,  703. 

"  Scientia  utrinque  par,  pares  contrahentcs  facit,"  867. 

"  Semper  praesumitur  pro  negante,"  3  E.  &  B.,  722. 

"  Sic  utere  tuo  ut  alienum  non  laedas,"  501. 

"  Solvitur  in  modo  solventis  accipitur  autem  in  modem  accipientis,"  102. 

"  Statute  law  like  a  tyrant,"  &c.,  721. 

The  confidence  induced  by  undertaking  any  service  for  another  is  a  sufficient  legal 
consideration  to  create  a  duty  in  the  performance  of  it,  380. 

The  law  best  applied  when  subservient  to  the  honesty  of  the  case,  1290. 

The  law  i-s  not  apt  to  catch  at  actions,  479. 

The  law  will  not  multiply  actions,  490. 

The  course  of  all  courts  to  be  considered,  for  that  is  the   law  of  the  court,  2 
Rep.  11. 
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There  is  no  magic  in  parchment  or  wax,  1287. 

The  plaintiff  in  ejectment  must  recover  by  the  strength  of  his  own  title,  not  the 
weakness  of  his  antagonist's,  681. 

"  Ubi  eadem  ratio  ibi  idem  jus,"  492. 

"  Ubi  jus  ibi  remedium,"  494. 

"  Ubi  quid  generaliter  conceditur,  inest  haec  exceptio,  si  non  aliquid  sit  contra 
jus  fasque,  ii.  532. 

"  Ut  res  magis  valeat"  (Rule  of  construction),  522. 

"  Unumquodque  dissolvitur  eo  ligamine  quo  ligatum  est,  663,  668. 

"  Verba  accipiuntur  fortius  contra  proferenteni,"  ii.  533. 

"Verba  generalia  restringuntur  ad  habilitatem  personae  vel  amplitudinem  rei, 
ii.  533. 

"  Verba  intentioni  et  non  &  contra  debent  inservire,"  ii.  526,  530 

"  Verba  relata  inesse  videntur,"  ii.  532. 

"  Veritas  nominis  tollit  errorem  demonstrationis,  ii.  531. 

"  Volenti  non  fit  injuria,"  759. 

You  shall  not  stipulate  for  iniquity,  719. 

Whenever  one  of  two  innocent  persons  must  suffer  by  the  act  of  a  third,  he  wno 
has  enabled  su?h  third  person  to  occasion  the  loss  must  suffer  by  it,  1166,  1220. 

MEASURE  OF  DAMAGES.     See  DAMAGES,  MEASURE  OF. 

MEAT. 

Butchers',  not  distrainable,  790,  793. 

MECHANICS'  LIEN. 

Binds  fixtures,  ii.  231. 

For  purchase-money  of  chattels  affixed,  enforced  against  subsequent  encumorancers, 
ii.  240. 

MEDICAL  MEN. 

Opinions  of,  evidence,  877. 
Right  to  recover  fees,  275. 

MERCHANTS. 

Custom  of,  part  of  the  law  of  the  realm,  937. 
Distinguished  from  particular  us:iges,  937,  960. 
Accounts  between,  1006.     Sue  LIMITATIONS, 

MERGER. 

Effect  of,  on  covenants  running  with  the  reversion,  152,  153. 

On  underlease,  when  lease  renewed,  152,  153. 

When  a  judgment  does  not  amount  to,  of  the  original  cause  of  action,  ii.  769. 

MERITS.     See  ESTOPPEL. 

Foreign  judgments  cannot  be  impeached  on,  ii.  776. 

MESNE  PROFITS. 

When  action  lies  for,  by  mortgagee,  905. 

Reduction  of  damages  for  payment  of  prior  charges,  287. 

Mortgagee,  when  not  entitled  to,  905. 

In  ejectment.     See  EJECTMENT. 

Whether  judgment  in  ejectment  conclusive  as  to  right  to,  ii.  759. 

"MICHAELMAS." 

Cannot  be  shown  to  mean  old,  when,  945. 

MINE. 

Whether  assignees  of  surface  bound  by  grant  of  previous  owner  of  right  to  work 
mine  letting  down  surface,  168. 
Adverse  possession  of,  ii.  709. 

MINERALS. 

Liability  of  owner  of,  to  ffcnce  shaft,  ii.  155. 

Effect  of  4  &  5  Wm.  IV.,  c.  27,  on  right  to  take,'ii.  667,  704. 

MINOR. 

Fraudulently  representing  minor  as  entitled  to  credit,  ii.  101. 
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MI  SREPRE  SENT  ATION. 

See  FALSE  REPRESENTATION  ;  INSURANCE. 

MISTAKE.     See  MONEY  HAD  AND  RECEIVED. 

Cancellation  of  instrument  by,  inoperative,  1307. 

Effect  of,  in  contract  where  intention  was  to  contract  as  agent  only,  ii.  416. 

Of  fact,  money  recoverable  when  paid  under,  ii.  446',  450,  451,  452. 

Though  means  of  knowledge  possessed,  ii.  447,  448,  452. 

Of  law,  money  not  recoverable,  when  paid  under,  ii.  444,  454. 

Except  in  some  cases  in  equity,  ii.  444,  454. 

Effect  of,  in  deeds,  ii.  532. 

Power  of  courts  of  equity  to  deal  with,  in  deeds,  ii.  532. 

MISTAKE  OF  LAW. 

Involuntary  payments  under,  ii.  457. 

Not  sufficient  to  give  relief  in  equity,  ii.  536. 

MODERN  REPORTS. 

Vol.  VI.,  inaccurate,  1043. 

MONEY. 

Action  for  recovery  of  identical  coin,  843. 

Not  after  has  passed  in  currency,  843. 

Not  recoverable  at  common  law  if  paid  under  mistake  of  law,  ii.  435-439,  450. 

Otherwise  in  some  cases  in  equity,  ii.  450. 

Or  if  mistake  be  of  fact,  ii.  446-458. 

MONEY  HAD  AND  RECEIVED. 

Count  for  proceeds  of  conversion  waiving  tort,  834. 

Count  for  by  purchaser,  303. 

By  way  of  rent,  by  mortgagor  as  agent  of  mortgagee,  908. 

Will  not  lie  to  recover  back  money  paid  under  legal  process,  ii.  436,  437-439. 

Application  of  rule  "interest  reipublieas  ut  sit  finis  litium,"  ii.  437. 

Distinction  between  money  paid  under  inceptive  legal  proceedings  and  under  judg- 
ment, ii.  439,  440. 

Money  paid  under  former  fraudulently  set  in  motion  recoverable,  ii.  439,  440. 

Where  judgment  recovered  it  must  be  set  aside  first,  ii.  439. 

Money  paid  with  knowledge  of  tacts  not  recoverable  back,  though  not  due,  unless 
there  is  coercion,  ii.  437,  439,  441,  444-448,  450. 

Payment  under  extortionate  demand  cohre  officii  never  voluntary,  ii.  440. 

Lies  for  money  paid  to  get  rid  of  an  illegal  arrest,  ii.  440. 

Money  paid  under  fear  of  an  arrest,  ii.  440. 

Action  for  abuse  of  process  of  court,  ii.  440. 

Money  paid  under  an  unlawful  warrant  of  imprisonment,  ii.  440. 

Money  extorted  by  a  carrier,  ii.  441,  457. 

Not  necessary  to  tender  exact  sum,  ii.  441. 

For  money  paid  under  duress  of  goods  or  title  deeds,  ii.  441,  442. 

Fpr  money  extorted  by  distress  of  goods,  ii.  443. 

Effect  of  exorbitant  demand  under  a  distress,  ii.  442. 

When  necessary  to  tender  exact  amount  due,  ii.  442. 

Whether  surprise  may  affect  the  question,  ii.  442. 

Agreement  not  avoided  by  duress  of  goods,  ii.  442. 

Effect  of  payment  of  acceptance  to  save  credit,  ii.  443. 

Of  payment  to  procure  execution  of  composition  deed,  ii.  443. 

Money  paid  under  mistake  of  law  not  as  a  rule  recoverable  back,  ii.  443,  444. 

Otherwise  in  some  cases  in  equity,  ii.  444. 

And  in  case  of  mistake  of  fact,  ii.  446. 

Allowance  in  account  when  equivalent  to  payment  in  these  cases,  ii.  444,  445, 
447. 

Money  allowed  by  landlord  by  mistake  to  tenant,  ii.  446. 

Freight  paid  to  superior  naval  officer  under  mistake  of  law,  ii.  446,  447. 

Whether  necessary  that  money  should  be  actually  paid,  ii.  444,  445,  447. 

Effect  of  allowance  in  account,  ii.  444,  445,  447. 

Effect  of  carelessness  in  cases  of  forgctfulness  of  facts,  ii.  447-449. 

Money  may  be  recovered  if  facts  forgotten,   though  they  were  once  known,  ii 
447-449. 

Effect  of  intention  to  waive  all  inquiry,  ii.  448. 
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Possession  of  means  of  knowledge  not  sufficient  to  prevent  action  lying,  ii.  448. 

Mistake  must  be  as  to  a  fact  imposing  liability  to  p*y  money,  ii.  449. 

Must  be  as  between  payer  and  payee,  ii.  449. 

Money  paid  to  landlord  whose  title  has  expired,  ii.  449. 

Payment  to  creditor  stipulating  for  security  as  consideration  for  accepting  compo- 
sition, ii.  450. 

Summary  of  rules,  ii.  450. 

Agent  may  sue  in  his  own  name  for  money  obtained  from  him  by  fraud,  ii.  450. 

Effect  of  neglect  to  set  up  defence  at  proper  time,  ii.  450. 

Person  who  received  money  must  not  be  placed  in  worse  position,  ii.  451. 

How  far  prior  demand  necessary  by  person  seeking  to  re-open  transaction,  ii.  451. 

Payment  by  bankrupt  under  compulsion  of  law,  when  valid,  ii.  451. 

Money  paid  under  judgment  cannot  be  recovered  back  in  new  suit  founded  on 
matter  that  would  have  been  defence  to  former  action,  ii.  451. 

Money  erroneously  paid  or  allowed  under  mutual  ignorance  or  mistake  of  farts, 
may  be  recovered  back,  ii.  452. 

Principle  on  which  action  lies  for  money  paid  by  mistake,  ii.  452. 

Mistake  must  be  as  to  some  existing  fact,  ii.  452. 

Mistake  must  be  as  to  some  fact  not  remotely  but  directly  bearing  upon  act  against 
which  relief  sought,  ii.  452. 

Obligation  of  party  to  refund  money  paid  under  mistake  can  arise  only  after  notifi- 
cation of  mistake  and  demand  of  payment,  ii.  452. 

If  party  means  to  waive  all  inquiry  as  to  facts  he  cannot  recover  back,  ii.  452. 

One  who,  after  investigation,  pays  claim  in  good  faith  which  he  subsequently  dis- 
covers baseless,  cannot  recover  back  in  action  for,  ii.  452. 

Ignorance  of  means  of  proving  fact  not  ignorance  of  fact,  ii.  452. 

Whether  means  of  ascertaining  fact  equivalent  to  actual  knowledge,  ii.  452. 

Lies  for  money  paid  on  a  mistake  in  computation  arising  from  wrong  date, 
ii.  453. 

Lies  where  interest  was  computed  on  wrong  principle,  ii.  453. 

Lies  where  there  has  been  an  overpayment,  ii.  453. 

Does  not  lie  for  payment  on  forged   draft,  ii.  453. 

Does  not  lie  against  person  t»»  \\hom  hank  has  paid  on  forged  check,  ii.  453. 

l)..es  not  lie  for  money  paid  to  etl'ect  lelense  of  one  accused  of  theft,  ii.  547. 

Lies  for  money  in  hands  of  stakeholder  before  paid  over,  ii.  546. 

Lies  to  recover  back   usurious  interest,  ii.  546. 

Filing  protest  does  not  make  payment  involuntary,  ii.  458. 

Moral  duress,  ii.  457. 

Lies  to  recover  money  paid  to  obtain  possession  of  goods  wrongfully  withheld, 
ii.  457. 

When  lies  for  taxes  paid  under  compulsion,  ii.  456. 

What  amounts  to  compulsion  or  duress  so  as  to  enable  party  paying  to  recover 
back  in  action  for,  ii.  455. 

Mere  fear  that  one  will  be  sued  does  not  constitute  compulsion  so  as  to  enable 
party  paying  to  recover  back,  ii.  455. 

Lies  where  money  paid  under  duress  or  compulsion,  ii.  455. 

Lies  where  money  paid  on  judgment  afterward  reversed,  ii.  455. 

Not  necessary  that  payment  should  have  been  coerced  by  execution,  ii.  455. 

Does  not  lie  even  if  demand  be  unfounded  and  paid  in  ignorance  of  law,  454. 

Does  not  lie  where  money  paid  in  ignorance  of  law,  ii.  454. 

Does  not  lie  where  payment  should  have  been  made  according  to  morals  and  good 
conscience  though  not  according  to  strict  law,  ii.  453. 

MONEY  LENT. 

To  be  employed  in  unlawful  game  or  any  illegal  purpose  cannot  be  recovered 
back,  ii.  320. 

MONEY  PAID. 

Lies  for  compulsory  payment  for  another,  when,  272,  285. 

Under  illegal  contract,  not  recoverable,  686. 

For  another's  use,  when  recoverable,  272. 

By  agent  when  recoverable,  275. 

By  tenant  when  recoverable  from  landlord,  281  et  seq. 

When  for  payment  by  him  of  annuity   Charge,  281  et  seq. 

Of  interest  on  landlord's  mortgage,  282 
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By  occupier  when  recoverable  from  owner,  282. 

Mode  of  remedy,  282,  283. 

Case  of  payment  under  distress  by  stranger,  282,  283. 

Count  for  when  liability  only  by  special  agreement,  282,  283. 

Count  for  against  party  ultimately  liable,  284. 

MONOPOLY,  782.     See  RESTRAINT  OF  TRADE. 

MORTGAGE.     See  MORTGAGOR  AND  MORTGAGEE. 
Distinguished  from  a  pawn,  388,  390. 
Vests  legal  estate,  388,  390. 
Of  goods,  need  not  be  under  seal,  390. 
Equitable  by  pledge  of  title  deed,  389. 
Of  chattels  without  delivery,  effect  of,  31,  37. 
Assignment  of,  whether  need  be  recorded,  919,  921. 

MORTGAGOR  AND  MORTGAGEE.     See  ADVERSE  POSSESSION  ;  FIXTURES. 

Implied  agreement  between,  as  to  possession  and  interest,  904. 

Receipt  by  mortgagor  of  rents  as  mortgagee's  agent,  970. 
Tenants  of  mortgagor  after  mortgage. 

Mortgagee  may  eject,  904,  923,  976. 

Without  notice  to  quit,  904. 

Unless  he  is  privy  to  the  demise,  904. 

Or  tenancy  recognised  by,  905,  906,  907. 

What  such  recognition,  905,  906,  907. 

Recognition,  how  far  a  question  of  fact,  907. 

Mere  receipt  of  interest  not,  906,  915. 

Continue  such  until  evicted  by  mortgagee,  973,  978. 

Constructive  eviction,  973,  980. 

Attornment  under  threat  of,  973. 

Only  by  new  agreement  tenants  of  mortgagee,  973,  976. 

Agreement  may  be  implied,  973,  980. 

Defence  against  mortgagor  for  rent  paid  to  mortgagee,  973,  974,  978—981. 

Mere   notice   by   mortgagee   to  pay  him  does  not  entitle  him  «o  ren  in  an  ear, 
974,  977. 

Or  rents  accruing  due,  974,  977. 

His  notice  to  pay  him  does  not  create  tenancy,  972,  981. 
Tenants  of  mortgagor  before  mortgage. 

On  mortgage  are  tenants  of  mortgagee,  924,  971,975. 

Without  attornment,  969,  975. 

Payment  of  rent  before  notice  of  mortgage,  good,  969,  976. 

After  notice  liable  to  mortgagee,  969,  976. 

And  for  arrears  due  at  time  of  notice,  why,  971. 

Distress,  mortgagor's  implied  power  of,  974. 

Receipt  of  rent  by  mortgagor,  implied  consent  to,  969,  972. 

Such  consent  revocable,  969,  972. 

Tenant  before  mortgage,  alteration  of  terms,  after,  973. 
Mortgagor  in  possession,  or  in  receipt  of  rents. 

Not  a  tenant  at  will,  925,  969. 

Nor  entitled  to  emblements,  926,  971,  976. 

Nature  of  his  interest,  907  et  seq.,  914,  916. 
,  Redemise  to,  what,  907,  908. 

Covenant  for  possession  until  default,  not  a,  908. 

For  a  time  certain,  until  default  is  a,  909. 

Negative  covenant,  not  a,  909,  910,  926. 
Mortgagor  in  possession. 

On  default,  at  end  of  redemise  a  tenant  at  sufferance,  915. 

Modes  of  securing  payment  of  interest  by,  910. 

Without  creating  tenancy,  911. 

By  yearly  tenancy  determinable  without  notice,  910. 

Effect  of  making  him  tenant  to  third  person,  913. 

Effect  of  making  him  tenant,  at  i-ent,  at  will,  910. 

License  to  distrain  on,  for  interest,  effect  of,  911. 

When  a  tenant  at  will,  910. 

Tenants  let  in  by,  are  trespassers,  915. 

Unless  their  possession  is  recognised  by  mortgagee,  915. 
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MORTGAGOR  AND  MORTGAGEE. 

Trespass  against  by  mortgagee,  not  before  entry,  908. 

For  mesne  profits,  not  before  entry,  908. 
Lease  by  mortgagor  and  mortgagee. 

Enures  as  lease  by  former,  confirmed  by  latter,  975. 

As  lease  by  former  on  redemption,  975. 

Mortgagee  cannot  sue  on  covenants  in,  with  mortgagor,  975. 

May  be  sued  on  by  mortgagor,  975. 

Right  of  entry  reserved  to  mortgagor,  when  void,  106. 

Mortgagees  are  purchasers  within  27  Eliz.  c.  iv.,  28. 

Provisions  of  Judicature  Act,  as  to,  918. 
A.S  to  third  person. 

Mortgagor  has  both  legal  and  equitable  ownership,  916. 

Covenants  run  with  mortgagor's  interest,  916. 

Mortgagor  has  insurable  interest,  916. 

Mortgagee  has  insurable  interest,  916. 

Mortgagee's  interest  goes  to  executor,  917,  927. 

Not   subject  to  partition,  917. 

How  taken  in  execution,  917. 

Mortgagor's  interest,  how  taken  in  execution,  917. 
Between  themselves. 

Mortgagee's  right  to  possession,  917,  922. 

How  enforced,  923. 

Extent  of  his  interest,  917,  919,  927. 

Is  land  within  Statute  of  Frauds,  918. 

Mortgagee's  remedies,  918,  921,  924. 

Mortgagee's  right  to  fixtures,  919. 

None  to  stock  or  insurance,  919. 

Mortgagee  is  held  to  strict  account  in  equity,  919. 

In  some  static  mortgagor  treated'as  owner,  920. 

Is  entitled  to  possession,  920. 

Mortgage  mere  incident  to  the  bond,  920. 

When  lenaiiey  at  will  exists  between,  ii.  113,  115. 

Righrs  of,  with  reterenee  to  fixtures,  ii.  217,  218,  267. 

Klieet  of  inortu.'tge  of  fixtures  on  reputed  ownership  clauses,  ii.  247,  267. 
:  of  :i  &  4  Win.  IV.,  c.  27,  on  rights  of,  ii.  686-689. 

Where  mortgagor  may  make  valid  dedication,  ii.  158. 

Mori.  ml  on  same  footing  with  reference  to  fixtures  as  ordinary  purchasers, 

ii.  234. 

night  of  mortgagor  to  remove  fixtures,  ii.  245. 

When  mortgagor  1  in  hie  for  severance  and  asportation  of  fixtures,  ii.  246. 

MORTMAIN. 

When  conveyance  made  to  avoid  mortmain  acts,  may  be  questioned  by  heir, 
ii.  545. 

MOTHER. 

Of  bastard,  her  liability  to  maintain  It,  274. 

MUNICIPAL  CORPORATIONS. 

Recovery  against,  for  nuisance,  does  not  preclude  municipal  corporation  from  re- 
covering over  against  its  servant  or  a  citizen,  ii.  548. 

MUTUAL  CREDIT.     See  BANKRUPTCY. 

In  cases  of  bankruptcy  by  giving  bill,  ii.  124,  330,  336-344. 

Does  not  exist  when  cloths  are  deposited  by  bankrupt  with  a  fuller  to  be  dressed, 
ii.  330. 

Mutual  credits  are  more  than  mutual  debts,  ii.  337,  338. 

A  mere  deposit  of  property  not  sufficient  to  constitute,  ii.  330. 

Effect  of  delivering  by  bankrupt  of  policies  for  collection,  ii.  335. 

Object  of  recovering  set-off  in  case  of  mutual  credits  in  bankruptcy,  ii.  336,  343. 

Earlier  statutes  as  to  set-off  in  bankruptcy,  ii.  336,  337. 

Present  statute,  ii.  337. 

Debts  provable  may  be  set-off  if  no  notice  of  act  of  bankruptcy  available  for 
adjudication  when  credit  given,  ii.  336,  337. 

Notice  of  such  act  of  bankruptcy  the  dividing  point,  ii.  336,  337. 

Effect  of  notice  that  some  members  of  firm  have  committed  acts  of  bankruptcy, 
ii.  337. 
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MUTUAL  CREDIT. 

Notes  of  bankers  who  have  stopped  payment  may  be  set-off  if  no  notice  when  they 
were  collected,  ii.  337. 

Early  decisions  as  to,  ii.  337. 

Distinction  between  and  mutual  debts,  ii.  337. 

Not  necessary  that  should  be  intention  to  trust,  ii.  337. 

Must  naturally  terminate  in  cross  debts,  ii.  338. 

Need  not  necessarily  do  so,  ii.  338. 

Effect  of  giving  an  accommodation  acceptance,  ii.  338-340. 

In  cases  of  sale  of  goods,  ii.  338-340. 

When  accommodation  maker  of  notes  has  been  forced  to  pay  them  after  the  bank- 
ruptcy, ii.  338,  339. 

Where  bills  have  been  given,  ii.  338,  339. 

Holder  must  not  be  a  mere  agent  for  a  third  person,  ii.  340,  341. 

Dishonored  acceptance  of  bankrupt  obtained  for  the  purpose  of  being  set  off  does 
constitute,  ii.  341. 

Demands  must  be  in  the  same  right,  ii.  341. 

Note  given  to  bankrupt's  wife  dmn  sola,  ii.  341. 

Credit  must  exist  at  time  of  bankruptcy,    ii.  342. 

Could  not  be  set  up  against  a  claim  for  unliquidated  damages,  ii.  342. 

Whether  this  now  affected  by  Bankruptcy  Act  1869,  ii.  342. 

When  claim  in  respect  of  loss  on  a  policy  may  be  set  up  as,  ii.  342. 

Effect  of  securities  being  deposited  for  a  particular  purpose,  ii.  339,  340. 

Agreement  to  endorse  a  bill,  ii.  340. 

To  accept  a  bill,  ii.  340. 

Demands  not  provable  could  not  be  set  off  under  old  law,  ii.  342. 

Effect  of  Bankruptcy  Law  Consol.  Act  1849,  ii.  336. 

Bankruptcy  Act  1869,  makes  every  liability  arising  out  of  a  concract  provable, 
ii.  337. 

Whether  mutual  dealings  wider  than  mutual  credits,  ii.  337. 

Right  of  set  off  in  case  of,  can  be  only  used  as  between  trustee  and  a  debtor  to 
estate,  ii.  341. 

But  compulsory,  not  optional,  ii.  344. 

Debts  contracted  on  footing  of,  ii.  355. 

What  it  includes,  ii.  355. 

MUTUAL  DEALINGS. 

Whether  wider  than  mutual  credit  in  Bankruptcy  Act  1869,  ii.  342,  343. 

MUTUAL  DEBTS.     See  MUTUAL  CREDIT. 

Right  of  set  off  formerly  confined  to,  ii.  122,  123. 
Mutual  credits  are  more  than,  ii.  337. 

In  settling  insolvent  estates  justice  best  promoted  by  allowing  mutual  debts  to 
balance  each  other  without  regard  to  period  of  maturity,  ii.  359. 

MUTUAL  DEMANDS. 

When  allowed  to  be  set  off  in  suits  brought  after  death  of  those  by  or  to  whom 
they  are  due,  ii.  358. 

MUTUALITY.  See  ESTOPPEL  ;  SET  OFF. 
Want  of  to  establish  contract,  773.  • 
Necessary  in  an  estoppel,  ii.  748. 

Disposition  of  courts  to  enlarge  right  of  set  off  to  cover  all  cases  where  mutuality 
is  real,.ii.  359. 

What  constitutes,  ii.  344. 

Strict  mutuality  requisite  in  set-off,  ii.  344. 

NAME. 

No  action  for  suing  to  execution  wrong  person  of  same,  as  right  person,  495. 

Idem  sonans,  no  variance,  1432. 

Insertion  of  that  of  party  interested  when  necessary  in  policy,  ii.  306,  313. 

NATIONAL  CHARACTER. 

Effect  on  power  of  courts  over  marriages,  ii.  785,  790. 

NAVIGABLE  RIVERS.     See  HIGHWAYS. 

NECESSARIES.     See  HUSBAND  AND  WIFE. 

What  they  are,  ii.  459,  479,  486,  503,  505,  510. 


1148  INDEX. 

NECESSARIES. 

Liability  of  husband  for  when  supplied  to  wife,  ii.  459,  479,  486,  503-514. 
Money  lent  to  wife  to  procure,  not  recoverable  against  husband  at  law,  ii.  505. 
Secus  in  equity,  ii.  505. 

NEGLIGENCE.     See  CARRIER;  ESTOPPEL;  LACHES. 

Degrees  of,  for  which  different  kinds  of  bailees  liable,  370,  459,  471. 
Bailment. 

Gratuitous  agent,  liable  for  gross  only,  374,  386. 

Gross,  what,  384.     See  35  L.  J.  C.  P.  321,  459. 

"  Spondet  peritiam  artis,"  384. 

Of  servant,  muster  when  liable  for,  685. 

In  not  inquiring  as  to  title,  does  not  defeat  holder  of  bill,  859. 

In  removal  of  support  to  house,  actionable,  500. 

Of  guest,  when  discharges  innkeeper  from  liability,  254. 

Contributory,  doctrine  of,  504—506. 

Of  plaintiff,  when  a  defence  to  action  for,  504—506. 

When  not,  504-506. 

When  not  though  he  knowingly  incurred  danger,  505. 

Of  another,  when  identified  with  plaintiff,  506. 

Kffeet  of  on  right  to  recover  tor  work  done,  ii.  17-19. 

On  right  of  attorney  to  recover  his  bill,  ii.  18. 

Rules  as  to  estoppel'  by.  ii.  806,  812-816. 

NEGOTIABLE  INSTRUMENT. 
Definition  of,  846. 
A  bank  note  is  a,  838. 
A  lottery  ticket  is  not  a,  710. 
A  draft  on  a  banker  is  a,  846. 
Foreign  government  bond,  when,  846. 
Bills  of  lading,   846,  1217  et  *eq. 

Check-.  promi^ory  notes,  and  other  instruments,  846. 
Title  to,  may  be  acquired  by  delivery,  846. 
Title  to.  may  be  derived  from  thief,  838. 

:t  to  the  possession  of,   I'i'.SM-s    by  delivery,  847. 
i  of  action  on.  M7. 

Ki^rlit  to  property  secured  by,  so  passes,  847. 
Bill  specially  endorsed,  not  a,  847. 
Effect  of  restrictive  indorsement,  848. 

Instrument  on  lace  only  payable  to  an  individual,  not  a,  848. 
Notwithstanding  u-age  of  trade,  848. 
Case  of  bill  of  lading  without  mention  of  assigns,  848. 

/  v.   lin<iin<i  discussed,  848-850. 
Mu-t  be  aeeustomably  transferable.  a<  ea>h,  850. 
Whether  so  transferable,  a  question  for  jury,  850. 
S,  n,l 'I i,  foreign  instrument,  not  here,  unless  where  made,  850. 
Negotiable  here  jirinui  fodet  -o  where  made,  850. 
English  cannot  be,  milt  -s  by  law  merchant,  or  statute,  850. 

of  Crouch  v.  f'r,,li'f  r'ni'-it  r,  850-852. 
('hoses  in  action  now  assignable,  174,  473,  852. 
Covenant  not  a.  853. 

(^niirc  as  to  effect  of  3  £4  Anne,  c.  9,  on  promissory  notes  of  corporations  under 
seal,  853. 

Railway  company  cannot  accept  bills,  853. 

Nor  corporation  other  than  trading,  853. 

Unless   by  statute,  853. 

Effect  of  negotiability  of  instruments  on  questions  of  probate  duty,  853. 

Delivery  of,  when  does  not  confer  title,  853. 

Does  not,  unless  received  bonajide,  and  for  Value,  854. 

Evidence  of  mala  fides,  854. 

Gross  negligence,  only  evidence  of,  854. 

Discussion  of  authorities  as  to  this,  854-856. 

Settlement  of  the  law  as  to  this,  856-857. 

Plea  of  mala  fides  must  allege  notice  of  fraud,  856. 

What  amounts  to  such  notice,  856. 

What  the  questions  for  the  jury  as  to,  856. 
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NEGOTIABLE  INSTRUMENT. 

Effect  of  crossing  check,  857.     See  Smith  v.  Union  Bank,  L.  R.  10  Q.  B.,  291. 
Presumption  from  fraud  of  previous  holder,  857. 
Notice  of  fraud  to  holder  before  indorsement,  effect  of,  857. 
An  instrument  may  be  a,  before  issued  by  maker,  857. 
Receipt  by  holder,  under  suspicious  circumstances,  no  test  of  fraud,  857. 
Instrument  may  be  negotiable,  after  having  been  torn  up,  858. 
Only  when  voluntarily  parted  with  by  maker,  859. 
Indorsement  of  without  value  for  purpose  of  suit,  859. 

Quaere  whether  promise  implied  from  part  payment  to  holder  of,  is  itself  negotiable, 
987. 

Guarantee  of,  ii.  288,  290. 

NETS. 

Usage  to  dry  on  another's  land,  931. 

NEUTRALITY.     See  ESTOPPEL. 

Effect  of  decision  of  foreign  co.urt  on  question  as  to,  ii.  776-781. 

NEW  PROMISE.     See  LIMITATIONS. 

NEWSPAPER. 

Criminal  liability  of  proprietor  for  libels  in,  280. 
Whether  editor  bound  to  indemnify  him,  280. 

NOMINAL  PARTNER. 

Denned,  940,  1346. 
His  liabilities,  940. 

NONFEASANCE. 

Not  a  trespass,  257,  262,  264-7. 

NON-USER. 

Right  to  highway  may  be  terminated  by,  ii.  165. 

NOT  POSSESSED. 

Meaning  of  plea  of,  681. 

NOTE,  PROMISSORY.     See  BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES. 
Formerly  within  reputed  ownership  clauses  of  bankrupt  acts,  ii.  269. 
No  longer  so,  unless  trade  debts,  ii.  269. 

When  endorsement  on  note  by  promisee  admissible  as  evidence  of  payment  in  favor 
of  party  making  it,  ii.  381. 

NOTICE. 

Under  Factor's  Acts,  question  of  what,  for  jury,  1213. 

Allegation  of,  what  insufficient,  167. 

What  to  be  given  by  sheriff  before  breaking  doors,  239,  243. 

By  innkeeper  to  guests,  to  protect  him  from  liability,  253,  414  et  seq. 

Of  dissolution  of  partnership,  how  given,  1333. 

When  necessary,  1333. 

Presumable,  when,  1333. 

Of  action  to  justices,  1089. 

Of  fraud,  to  receiver  of  negotiable  instrument,  887. 

To  tenants  to  pay  rent  to  mortgagee.     See  MORTGAGOR. 

Of  distress.     See  DISTRESS. 

Of  terms  of  deed  of  settlement  of  company,  when  presumed,  732. 

Effect  of  notices  of  ultra  vires,  732. 

Of  act  of  bankruptcy.     See  BANKRUPTCY  ;  EXECUTION  ;  SHERIFF. 

What  sufficient  (Parke,  B's.  test),  831. 

To  whom,  829. 

To  bailiff  distraining,  whether  notice  to  landlord,  830. 

Of  by-law,  when  required,  396. 

Constructive,  856,  1133. 

To  justices  before  certiorari,    1096. 

Judicial,  of  custom  of  realm,  406. 

By  carriers,  396,  431.     See  CARRIERS. 

Evidence  of,  396. 

Presumed  knowledge  of  terms  of,  396. 

Receipt  of  printed,  when  notice  of  terms  of,  396. 
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NOTICE. 

Defendant  must  have  or  judgment  void,  1129  et  seq. 

Must  appear  of  record,  1 137. 

When  actual  not  required,  1132. 

Constructive  how  given,  1 1 33. 

Power  of  legislature  in  prescribing  mode  of,  1135. 

Necessary  to  charge  endorser  and  drawer  of  bill  of  exchange,  ii.  63. 

Bona  fide  endorser  of  for  accommodation  of  maker  entitled  to  notice,  ii.  67. 

To  one  of  several  joint  endorsers  or  drawers  notice  to  all,  ii.  67. 

Must  be  given  to  oil  drawers  and  endorsers  parties  to  whom  holder  desires  to  look 
for  payment,  ii.  69. 

Must  be  given  to  endorser  who  endorsed  for  accommodation  of  maker,  ii.  69. 

Even  though  maker  be  insolvent,  ii.  69. 

If  maker  drew  for  accommodation  of  endorser,  latter  not  entitled  to  notice,  ii.  69. 

If  bill  accepted  for  accommodation  of  drawer,  he  is  not  entitled  to  notice,  ii.  69. 

Fraud  on  part  of  endorser  upon  holder  or  endorsee  forfeits  his  right  to,  ii.  70. 

Not  necessary  when  same  party  is  maker  and  endorser,  ii.  70. 

Not  necessary  when  same  party  drawer  and  acceptor  of  bill,  ii.  70. 

Not  necessary  where  drawer  of  bill  a  member  of  firm  upon  which  bill  drawn, 
ii.  70. 

Of  dishonor  must  be  given  to  each  joint  endorser  unless  partners,  ii.  70. 

Of  dishonor  may  be  waived  by  partner,  ii.  70. 

Whether  notice  of  dishonor  to  one  executor  notice  to  all,  ii.  70. 

Insolvency  of  maker  or  drawer  no  excuse  for  want  of,  ii.  71. 

Under  declaration  alleging  demand  and  notice  plaintiff  may  prove  actual  notice  or 
waiver  of,  ii.  71. 

Duty  of  giving  to  drawer  or  maker  not  absolute,  ii.  71. 

Holder  must  use  due  diligence,  ii.  71. 

Waiver  of  by  acts,  ii.  71. 

Parol  evidence  of  waiver  of,  ii.  72. 

Waiver  of  not  waiver  of  demand,  ii.  73. 

Promise  to  pay  by  endorser  or  drawer  prima  facie  evidence  of  waiver,  ii.  73. 

Of  protest  an. I  of"  dishonor  of   inland  bill  distinct,  ii.  73. 

By  linsl'and  not  to  trust  his  \\ife.  ii.  513. 

"When  husband  can  be  protected  by  notice  not  to  trust  his  wife,  ii.  513,  514. 

NOTICE  OF  ACT  OF  BANKKll'TCY.     See  BANKRUPTCY. 

Effect  of  dealing  by  assignees  or  trustee  with  purchasers  who  had  notice  of  acts  of 
bankruptcy,  ii.  131. 

The  dividing  point  on  questions  of  mutual  credit,  ii.  336,  337. 

NOTKT.  OK  DISHONOR.     Sre  BILL  OF  EXCHANGE. 
When  cxcu-eil,  ii.  54,  59-63. 
Mode  of  pleading,  ii.  61. 

Knowledge  of  dishonor  not  equivalent  to  notice,  ii.  61. 
Uo\v  construed,  ii.  61,  62,  63. 

Banker  with  whom  bill  payable  "  at  need,"  not  agent  to  receive,  ii.  61. 
What  is  reasonable  diligence  in  giving,  ii.  62. 
What  is  effect  of  waiver,  ii.  62. 
Effect  of  foreign  law  as  to,  ii.  62,  63. 

NOTICE  TO  PRODUCE. 

Presumption  or  non-production  of,  686. 

On  refusal  to  produce  notice  of  dishonor,  686. 

NOTICE  TO  QUIT.     See  LANDLORD  AND  TENANT  ;  TENANT  FROM  YEAR  TO  YEAR. 
On  tenancy  from  year  to  year,  ii.  110-112. 
What  is  reasonable  notice,  ii.  111. 
Meaning  of  term  "  six  month's  notice,"  ii.  111. 
At  what  time  it  must  end,  ii.  111. 

On  a  yearly  tenancy,  notice  must  be  six  calendar  months,  ii.  111. 
Six  lunar  months  not  sufficient,  ii.  111. 
When  the  notice  must  terminate,  ii.  111. 
Notice  by  lessee  to  his  under-lessee,  ii.  111. 
Effect  of  notice  withdrawn,  ii.  111. 
On  tenancy  for  two  years  certain,  ii.  112. 
In  case  of  agricultural  holdings,  one  year's  notice,  ii.  112. 
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NOTICE  TO  QUIT. 

Unless  otherwise  agreed,  ii.  112. 
On  a  weekly  tenancy,  ii.  112. 
A  reasonable  notice  necessary,  ii.  112. 

Tenancy  determinable  at  week's  notice,  with  reasonable  time  to  remove  goods, 
ii.  112. 

On  tenancy  at  will,  ii.  112. 

NUISANCE.     See  HIGHWAY  AND  RIVERS. 

Actual,  when  not  a  legal,  499. 

Action  for  damaging  of  a,  504. 

Action  when  not  for  a  public,  503,  513. 

When  licensee  may  sue  stranger  for  placing  on  other's  land,  682. 

"  Coming  to  a,"  doctrine  of,  499. 

Effect  of  dedication  of  a  highway  with  an  obstruction  on,  or  excavation  in  it,  so  as 
to  form,  ii.  148,  155,  168,  169. 

Effect  of  making  a  nuisance  near  to,  or  on  an  existing  highway,  ii.  148,  155. 

Public  only  entitled  to  use  highway  dedicated  with  an  existing  nuisance,  subject  to 
same,  ii.  148,  155. 

No  action  will  lie  against  person  dedicating  for  an  injury  caused  thereby,  ii.  148, 
155. 

Liability  to  fence  excavations  so  near  to  highway  as  to  be  a  nuisance,  ii.  155. 

Private  individual  cannot  abate,  ii.  155. 

NUMBER. 

«*  1000  "  held,  by  custom,  to  mean  "  1200,"  943. 

Statutory  construction  of  words  of,  not  to  be  varied,  944,  963. 

OATH.     See  WITNESS. 

Nature  of  explained,  1364. 

Examples  of  stronger  and  weaker,  1368. 

OBSTRUCTION.     See  HIGHWAY  ;  RIVERS. 
Of  channel  of  river,  ii.  186. 

OCCUPATION. 

Cases  as  to  meaning  of,  13,  14. 

OFFENCE. 

When  may  be  stated  in  words  of  act  creating  it,  1092. 
Exception  in  act,  when  to  be  negatived,  1092. 
When  not,  1 092. 

OFFER. 

Written  when  saves  Statute  of  Frauds,  523. 

OFFICE. 

Statutes  against  sale  of,  729. 

OFFICER. 

Ministerial  or  judicial,  distinction  as  to  liability,  509,  510,  1153. 

Of  government  liability  of,  1063.     See  GOVERNMENT. 

Liability  of  indemnified,  832. 

Not  a  trespasser  by  relation,  265,  832. 

Returning,  when  liable  for  rejecting  vote,  472. 

Of  court  when  a  trespasser,  263  et  seq.,  1144. 

"OMNIA  PRJESUMUNTUR  CONTRA  SPOLIATOREM." 

Interpretation  of  maxim,  686,  688. 
Application  of  maxim,  686,  689-690. 

ONUS  PROBANDI. 

On  bailee  to  prove  loss  without  his  default,  392. 

To  prove  jus  tertii,  390. 

On  attorney  where  client's  deed  lost,  392. 

As  to  alteration  of  instrument,  1306-7. 

Interlineation,  1307. 

Mutilation,  1307. 

Of  bona  fides  of  holder  of  negotiable  paper,  860. 

Of  fraud  in  cases  of  misrepresentation,  896.     See  INSURANCE. 
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OPINION. 

Evidence,  when,  863  et  seq. 

Generally  not  evidence,  863  et  seq.     See  WITNESS. 

ORDER.     See  CONVICTION. 

Of  Queen's  Bench  to  justices,  to  do  act,  1088. 
Of  justices,  time  allowed  for  drawing  up,  1089. 
Amendment  by  justice,  1089. 
Justice,  when  liable  for  acts  done  under  his,  1079. 

ORDNANCE  DEBENTURE. 
Negotiability  of,  847. 

ORNAMENTAL  FIXTURES.     See  FIXTURES. 
Rules  with  reference  to,  ii.  210,  216. 

OUSTER.     See  ADVERSE  POSSESSION. 

OVERPAYMENT. 

When  may  be  recovered,  ii.  453. 

OVERSEER. 

Liability  of  for  omitting  name  from  rate,  472. 

Appointment  of  good  on  face,  quashed  for  want  of  jurisdiction,  1099. 

OWNER. 

When  liable  to  repay  occupier  for  payment  of  charge  on  land,  281. 
May  agree  that  annexation  shall  not  deprive  chattel  of  character  of  personalty, 
ii.  243. 

OYSTKK. 

Case,  The,  505. 

PAIS,  ESTOPPEL  IN.     See  ESTOPPEL. 
General  rules  as  to,  ii.  794,  805—808. 
Instances  of  these  estoppels,  ii.  794-805,  808-816. 

PARKS. 

May  be  created  by  dedication,  ii.  164. 

PARDON. 

Whether  promise  to  pay  for  getting  a,  legal,  268,  269,  740. 

PARISH.     See  HICHWAY. 

Liability  to  repair  highway,  ii.  152-155. 

At  common  law,  ii.  152. 

Under  highway  act,  ii.  153,  154. 

Property  rateable,  ii.  152. 

Application  of  highway  rate  to  repair  of  turnpike  roads,  ii.  152. 

Protection  of  against  liability  to  repair  useless  roads,  ii.  154. 

Repair  of  roads  when  they  j.ass  along  boundary  of  two  parishes,  ii.  155. 

At  an  end  when  road  destroyed  by  act  of  God,  ii.  156. 

Effect  of  road  being  widened  on  parish  liability,  ii.  156. 

Hearsay  evidence  as  to  liability  and  boundaries  of,  ii.  521,  522. 

PARLIAMENT. 

re  paid  to  members  of,  487. 

Action  for  reject:n<:  vote,  before  right  to  vote  decided  by,  472. 
Dispute  between  houses  of,  508,  571. 

PAROL.     See  EVIDENCE  :  FRAUDS,  STATUTE  OF. 

Effect  of  lease  by,  under  Statute  of  Frauds,  ii.  105-117. 

Yearly  tenancy,  when  created,  ii.  105-117. 

Effect  of  making  gaming  policy  by,  ii.  308,  311. 

Effect  of  rule  that  written  agreement  cannot  be  varied  by,  on  liability  of  principal 
or  agent,  ii.  415. 

Parol  evidence  admissible  to  charge  principal  hut  not  to  discharge  agent,  ii. 
416-420. 

PAROL  AGREEMENT. 

As  to  removal  of  fixtures,  ii.  242. 
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PAROL  EVIDENCE.     See  CUSTOM  ;  EVIDENCE. 

When  admissible  in  cases  within  Statute  of  Frauds,  519  et  seq. 
When  writing  not  intended  to  contain  whole  contract,  523. 
When  formal  drawing  up  of  contract  contemplated,  523. 
Inadmissible  to  vary  written  contract,  519. 
To  solve  patent  ambiguity,  521. 
Rules  as  to  admissibility  of,  519. 

Admissible  to  identity  subject  of  written  agreement,  520. 
Inadmissible  to  correct  writings  under  Statute  of  Frauds,  522. 

PARTIAL  PAYMENT.     See  LIMITATIONS. 

Effect  of,  on  Statute  of  Limitations,  984,  985,  988. 
Evidence  of  waiver  of  notice  by  drawer  or  endorser,  ii.  71. 

PARTICEPS  CRIMINIS. 

Who  held  not  to  be,  281. 

PARTIES  TO  ACTION.     See   ACTION  ;    CARRIER  ;    COVENANT  ;    JOINDER  ;    Mis- 
OINDER  ;  NON-JOINDER. 
Foreign  law,  when  binding  as  to,  1058. 
In  case  of  carriers,  405,  406. 
Not  liable  for  wrongful  act  of  tribunal,  1148. 
Right  of  set-off,  how  affected  by,  ii.  122,  123. 

Right  to  join  all  plaintiffs  in  whom  legal  right  is  supposed  to  be,  ii.  122. 
Effect  of  Judicature  Acts,  ii.  123. 
Estoppel  of  parties  and  privies,  ii.  750,  755. 

PARTNERS.     See  DORMANT  PARTNER. 

No  action  between,  for  contribution,  279,  1346. 
Retiring  partner,  when  discharged  from  debts,  638. 
Who  are,  examples,  1342. 
Joint  and  several  liability  of,  1407. 

Principle  of  rule  that  acceptance  in  fraud  of  partnership  binds  partners  if  trans- 
ferred bona  fide,  ii.  805. 

One  partner  may  waive  notice  of  dishonor  of  bill  or  note,  ii.  70. 

PARTNERSHIP. 

Definition  of,  1328,  1338,  1340. 

Puffendorfs  definition  of,  1324,  1326. 

What  the  subject  of,  1338,  1345. 

Is  either  actual  or  nominal,  1328. 
Actual  partnership. 

Inter  se,  definition,  1328,  1346. 

Qua  third  persons,  may  exist  where  participation  in  loss  not  intended,  1316  et  seq. 

Test  of  liability  to  third  parties,  1328,  1338,  1344. 

Agency  the  ground  of  liability,  1328-1333,  1342,  1345. 

Participation  in  profit  some  test,  1331,  1339,  1344. 

Participation  in  profits  as  a  principal  a  test,  1344. 

When  composition  deed  does  not  create  a,  1328-1330. 

Arrangement  Avith  creditors  to  carry  on  debtor's  trade,  when   does  not  create  a, 
1328-1330,  1339,  1342. 

Law  of,  a  branch  of  that  of  principal  and  agent,  1329. 

Dormant  partner,  why  liable,  1333. 

May  be  liable  after  retirement,  1334. 

Difference  between  his  liability  and  that  of  ostensible,  1333. 

Notice  of  dissolution,  what  sufficient  to  discharge  partner,  1333. 

May  be  presumed  when,  1333. 

Remuneration  by  share  of  profits  does  not  create  a,  1334-1335,  1339. 

Agent  paid  by  share  of  profits  not  a  partner,  1334-1335,  1339,  1340,  1343-4. 

Nor  servant  so  paid,  1335. 

Nor  widow  or  child  receiving  annuity  out  of  them,  1335. 

Quaere  as  to  executors,  1342. 

Examples  of,  1342. 

Lender  for  share  of  profits,  etc.,  not  a  partner,  1334,  1339. 

His  right  to  repayment  on  bankruptcy  of  borrower,  1335. 
Nominal  partnership. 

What,   1337. 

Liability  of  nominal  partner,  1337. 
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PARTNERSHIP. 

Not  liable  if  known  not  to  be  an  actual  partner,  1337. 

Whether  liable  if  not  known  to  be  a  nominal,  1337,  1338. 

What  holding  out  constitutes  &  nominal  partner,  1338,  1346. 

As  to  one's  business,  does  not  extend  to  another,  1338. 

Use  by  firm  of  retired  partner's  name  does  nor  charge  him,  1338. 

Deed  of  dissolution,  mala  Jide,  void  against  creditors,  19. 

Where  bill  drawn  by  one  member  of  firm  upon  partnership  notice  of  dishonor  gen- 
erally not  necessary,  ii.  67. 

When  loans  or  sales  made  to  partner  on  individual  credit  stand  on  same  footing  as 
contracts  of  agent  for  undisclosed  principal,  ii.  428. 

What  necessary  to  render  firm  liable  for  goods  sold  to  one  of  its  members,  ii. 
428. 

FART  PERFORMANCE. 

Does  not  take  case  out  of  Statute  of  Frauds,  s.  4,  617,  625. 

PASSENGER.     See  CARRIER. 

Liability  of  carrier  to,  392. 
Arms  out  of  window,  447. 
Gratuitous  carriage,  470. 
Those  not  passengers,  470. 
Tickets. 

One  escorting  lady  to  seat,  470. 
One  refusing  to  pay  fare,  470. 
Seat. 

Right  to  seats,  470. 

Rights  of,  on  freight  train,  470. 

Not  having  tickets,  470. 

PATENTS.     See  ESTOPPEL. 

Agreements  as  to,  not  within  restraint  of  trade  law,  781. 

A  —  i-nor  of.  cannot  set  up  its  invalidity,  ii.  811. 

A  person  using  under  license  cannot  say  invention  not  new,  ii.  811. 

PAWN,  378,  388-391.     See  BAILMENT. 

DIH-S  not  require  mortgage  stamp,  389. 

"AWBBBOKEB, 

ncs  relating  to,  391. 
Limit  of  interest  to  IK;  taken  by,  391. 
Sale  of  pledges  by,  391. 
Liability  of,  for  loss  or  theft  of  pledges,  391. 
Liability  for  loss  l»y  fire,  391. 
Pawn  not  distrainable,  789. 

PAYMENT.     See  APPROPRIATION  ;  LIMITATIONS  ;  RENT. 

44  Accipitur  in  ino.lo  solveiitis,"  102. 
Payment  by  one  payment  for  all,  982. 
By  bank  note,  859. 

To  B.  for  C.  when  revocable,  270,  271. 
Of  less  than  demand  when  a  satisfaction  of  demand,  640. 
By  one  co-debtor  when  bound  another,  982. 
By  a  tenant  of  prior  charge,  when  a  payment,  285. 
By  third  person  when  considered  compulsory,  282. 
Appropriation  of,  285,  1016. 

For  another,  not  a  payment  of  debt  due  to  him,  285. 
Distinction  between,  and  set -off,  qua  avowry,  285. 
Of  debt  by  stranger,  effect  of,  641. 
Debtor's  consent,  when  presumed,  641. 
Mode  of,  of  specialty  debt,  643. 

General,  on  account,  takes  securities  for  debt  out  of  the  Statute  of  Limitations, 
984. 

Equivalents  to,  984. 

By  bankrupt,  when  protected  from  relation  to  act  of  bankruptcy,  825. 

By  note  bars  right  of  stoppage  in  transitu,  1238. 

To  be  good  performance  must  be  at  time  and  place  contracted  for,  678. 

Effect  of,  to  employer  in  action  by  auctioneer,  ii.  422. 

By  bankrupt  under  compulsion  of  law,  valid  against  assignee,  ii.  451. 
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PENALTY.     See  CONVICTION. 

Cumulative  for  swearing  several  times  on  same  day,  1079. 

Test  whether  several  penalties  for  acts  on  same  day,  1079. 

Implies  a  prohibition,  728. 

Action  for  act,  for  which,  728. 

Application  of,  when  a  material  part  of  judgment,  1094. 

PERFORMANCE. 

On  one  side,  when  a  condition  precedent  to  action,  ii.  8,  9,  10,  15,  28. 

PERISHABLE  GOODS. 

When  vendor  may  resell,  1199. 

PERPETUITY. 

Instruments  to  create,  void  as  against  public  policy,  774. 

Covenants  tending  to  create  a,  165. 

Doctrine  of  perpetuities,  its  history,  774.     See  ALIENATION. 

Whether  applies  where  taker  ascertained,  776. 

Clause  against  anticipation  by  feme  covert,  valid,  775. 

Bond  in  general  restraint  of  alienation,  void,  774. 

Period  for  which  alienation  restrainable,  775. 

PERSONAL  CHATTELS. 

In  Bills  of  Sale  Act,  what,  12,  13. 

PHYSICIAN. 

Express  contract  to  pay,  binding,  275. 
May  recover  fee,  when,  275. 

PIES. 

Within  exception  of  29  Car.  2,  c.  7,  arg.  1082. 

PILOT. 

Liability  for  damage  by  collision,  504. 

PIRACY. 

Of  trade-mark,  ignorance  of,  no  defence  to  action  for,  280. 

PLEADING.     See  ACTION  ;  LIBEL  ;  SET-OFF. 

Instance  of,  matter  only  for  information  of  court,  270. 

When  certainty  should  be  pleaded,  270,  722. 

In  action  on  altered  instruments,  1309. 

Defect  in,  when  not  cured  by  verdict,  270. 

Ratification  may  be  pleaded  as  a  previous  command,  683. 

Mala  fides  of  holder  of  bill  or  note,  how  replied,  854 

Exception  in  act  creating  offence,  when  to  be  negatived,  1092. 

Proviso  when  not,  1092. 

See  ACCORD  AND  SATISFACTION  ;  ESTOPPEL  ;  FALSE  REPRESENTATION  ;  TRES- 
PASS ;  TROVER. 

Waiver  of  tort,  834. 

Offence  may  be  laid  in  words  of  act,  1093. 

Form  of  remedy  by  statute  when  cumulative,  511. 

How  proceedings  of  inferior  jurisdictions  must  be  set  out  in,  1108. 

Several  matters  may  be  put  in  issue  by  one  traverse  if  constituting  but  a  single 
defence,  1378,  1383,  1388. 

Examples  of  such  pleas,  1384,  1388. 

If  bad  for  duplicity,  no  difference  that  one  part  is  immaterial,  1384. 

What  is  duplicity,  1380,  1381  et  seq. 

Matter  of  inducement  will  not  render  a  plea  double,  1392. 

The  traverse  of  a  material  allegation  should  conclude  to  the  country,  1378, 
1385,  1393. 

Amendments  after  judgment  against  demurrer,  1378,  1383,  1385. 

Must  be  something  to  amend  by,  1386. 

Joinder  of  parties.     See  JOINDER. 

How  contracts  should  be  set  out  in,  1419,  1436. 

Allegata  and  probata  must  agree.     See  VARIANCE. 

Amendments,  when  allowed.     See  AMENDMENTS. 
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PLEADING 

Pleas  to  be  taken  distributively,  1430. 

Distinction  between  matter  of  description  and  matter  of  averment,  1431. 

Effect  of  verdict  on.     See  VERDICT. 

Plaintiff  bound  to  prove  no  more  than  is  alleged,  1454. 

New  promise,  how  pleaded.  1008,  1022  ct  seq.     See  LIMITATIONS. 

Illegality  must  be  specially  pleaded,  746. 

Non  estfactum  only  denies  the  execution.  746,  747. 

Payment  with  leave,  747. 

Change  in  the  law  of,  1353-1354. 

Explanation  of,  under  procedure  act  of,  1852,  1354. 

Evidence  under  general  form  prescribed  by  that  act,  1355. 

Cannot  show  abuse  of  authority  under  general  statutory  issue,  1355. 

Unless  the  fact  which  raises  the  question  is  stated  in  the  plea,  1355. 

New  assignment,  when  necessary,  1356. 

To  what  justification  should  be  pleaded,  1356. 

When  indebitatus  assuwjuiit  will  lie,  a  special  contract  being  unperformed,  11.  .-53 

Test  of,  still  applicable,  ii.  12. 

Averment  of  performance  of  conditions  precedent,  ii.  12. 

Of  dispensation  or  waiver,  ii.  13. 

Mode  of  stating  claim  in  cases  of  wrongful  dismissal,  ii.  29-53. 

Mode  of  pleading  excuse  lor  notice  of  dishonor,  ii.  61. 

Effect  of  term  ''fraudulent"  m  pleadings,  ii.  90. 

Effect  of  assignees  or  trustee  of  bankrupt  suing  in  assumpsit,  ii.  124. 

Effect  of  count  for  fixtures  bargained  and  sold,  ii.  267. 

Rules  with  reference  to  pleading  estoppels  of  record,  ii.  757-760,  777. 

Quasi  of  record,  ii.  767,  769,  777. 

By  deed,  ii.793. 

By  matter  in  pais,  ii.  794. 

Rule  requiring  certainty  in,  ii.  992. 

PLEDGE.     See  BAILMENT  ;  BILL  op  LADING. 

<  )('  title  deed,  an  eipiiraMe  niort-rai.''1.  389. 

Pledge  by  factor  or  agent  formerly  not  binding  on  principal,  1209. 

When  it  is  now  by  statute,  l-jo-.i  ,/  seq. 

Mortgage  stamp  not  required  for -a,  389. 

Includes  implied  power  of  sale,  703. 

POLICY.  POLICY. 

m,  evidence  of',  to  explain,  946. 

Formerly  but  no  longer  within    reputed    ownership   clauses  of   Bankrupt    Act, 
ii.  269. 

Of  life  insurance  not  a  contract  of  indemnity,  ii.  293,  301,  304,  314. 

Otherwise  in  fire  and  marine  risks,  ii.  301,  301,  306,  315. 
.-ring,  when  prohibited,  ii.  306. 

"  Interest  or  no  interest  "  policies,  ii,  306. 

When  name  of  person  interested  niu-t  he  inserted  in,  ii.  306,  313. 

Effect  of  action  upon,  in  name  of  trustee,  ii.  313,  315. 

Must  under  the  Stamp  Acts  he  in  writing,  ii.  311. 

No  greater  sum  recoverable  on  life  policy,  than  interest  of  insurer  «t  date  cf  policy, 
ii.  306,  314. 

Effect  of  thi.«  when  several  policies  are  effected  with  different  offices,  ii.  314. 

Valued  policies,  effect  of,  ii.  315. 

Effect  of  payment  under  one  valued  policy  when  there  are  several,  ii.  315. 

On  foreign  ship,  ii.  316. 

On  goods  "lost  or  not  lost,"  ii.  316. 

Effect  of  delivery  by  bankrupt  of  policies  to  third   persons  for  collection,   ii 
335. 

Claim  under,  when  a  "  mutual  credit,  ii.  342,  343. 

POOR  RATES. 

Irregular  distress  for,  not  a  distress,  ah  imVzo,  262. 

Beasts  of  the  plough  not  privileged  against  distress  for,  791. 

POSSESSION.     See  STOPPAGE  IN  TRANSITU  ;  TITLE. 

When  continuance  of  by  grantor  evidence  of  fraud,  1,  37. 
Of  finder,  may  support  trover  by,  £79. 
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POSSESSION. 

Pleadings  where  prima  facie  possessory  right,  680-682,  692. 

Bare,  sufficient  against  a  wrongdoer,  679,  692. 

Is  prima  facie  evidence  of  title,  682,  691. 

Right  of,  put  in  issue  by  "  not  possessed,"  682. 

Constructive,  of  consignee  of  goods  in  hands  of  carriers,  1201,  1219  et  seq. 

"  Apparent,"  under  Bills  of  Sale  Act,  13. 

Given  up,  pledge  lost,  390. 

Quasi  possession  of  licensee  of  incorp.  heredit.,  681. 

In  replevin  or  trover  plaintiff  must  show  prima  facie  right  of,  69G,  711. 

Proper  pleadings  in  such  cases,  697,  699. 

Must  be  rightful,  698. 

And  not  on  behalf  of  another,  698. 

Secus,  in  some  states,  700-702. 

Must  be  at  time  of  conversion  to  maintain  trover  or  replevin  for  fixtures,  704,  707. 

Under  claim  of  title  prima  facie  evidence  thereof,  708. 

Apart  from  property  will  not  support,  trover  or  replevin  in  some  states,  699. 

POWERS. 

Of  revocation,  future  may  be  within  27  Eliz.  c.  4  ;  6. 

What  amounts  to  a,  6. 

When  not  extinguished  as  against  purchaser,  7. 

Of  legislature  in  judicial  matters,  1135. 

Of  government,  how  distributed  in  United  States,  1135. 

PREDESTINATION. 

Belief  in  by  witness,  effect  of,  1373. 

PREFERENCE. 

Debtor  may  pay  one  creditor  in  preference  to  another,  17. 
After  commencement  of  suit  by  others,  17. 
But  may  not  make  a  mere  shield  of  him  against  them,  17. 
Fraudulent,  what,  21,  22. 

PREROGATIVE. 

Foreign  prince  cannot  sue  here,  for  invasions  of,  1063. 

PRESCRIPTION.     See  ADVERSE  POSSESSION  ;  FOREIGN  LAW. 
Right  to  support  of  house  acquired  by,  508. 
Right  to  corrupt  running  water,  514. 
Liability  to  repair  highway  by,  ii.  156. 
In  strict  sense,  highway  cannot  be  established  by,  ii.  159. 
Public  acquire  no  rights  by,  sooner  than  individuals,  ii.  160. 

PRESENTMENT. 

When  required  to  give  jurisdiction,  1042. 

PRESENTMENT  FOR  PAYMENT.     See  BILL  OF  EXCHANGE  ;  EXCUSE. 

When  excused,  ii.  60. 

PRESUMPTION.     See  DEATH  ;  HIGHWAY  ;  HUSBAND  AND  WIFE. 
From  unreversed  judgment,  that  proceedings  regular,  495. 
Of  fraud,  may  arise  from  want  of  possession,  1-12. 
When  rebutted,  10-13,  35. 
Of  assent  to  act  for  one's  benefit,  641. 
Against  party  wrongfully  withholding  evidence,  686,  690. 
Against  one  not  producing  thing  taken  by  him,  68fi. 
On  sale,  where  evidence  of  value  suppressed  it,  687. 
Of  stamp,  687. 

As  to  jurisdiction  of  superior  courts,  1 105  et  seq. 
Of  inferior  courts,  1105  et  seq. 
As  to  truth  of  record,  1143. 
Of  dedication  of  highway,  ii.  147. 
As  to  ownership  of  soil  in  highway,  ii.  145. 
As  to  ownership  of  waste  land  adjoining  highway,  ii.  145. 
Of  dedication  of  highway,  iu  158. 

When  intent  to  dedicate  will  be  presumed  against  owner,  ii.  159. 
Dedication  may  take  place  by  immediate,  ii.  160. 
Of  dedication  from  lapse  of  time,  ii.  159. 
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As  to  date  of  indorsements  of  payment  of  interest  on  old  bonds,  ii.  378. 

Arising  from  date  of  a  document,  ii.  378. 

Of  a  bill  of  exchange,  ii.  378. 

As  to  agency  of  wife  when  husband  and  wife  are  living  together,  ii.  493-496,  507 

How  ati'ected  by  allowance  made  by  husband,  ii.  494,  497,  499,  500,  509. 

As  to  agency  of  wife  when  living  apart  from  husband,  ii.  496-503,  509. 

As  to  death  of  a  person  after  seven  years'  absence,  ii.  583,  660. 

PRIEST. 

See  CLERGYMAN,  472. 

PRINCE. 

See  SOVEREIGN,  1061. 

PRINCIPAL  AND  SURETY. 

When  former  bound  to  indemnify  latter,  276,  277.     See  INDEMNITY  ;  SURETY. 

Indorser  surety  for  acceptor,  276. 

Acceptor,  when  a  surety,  277. 

When  surety  entitled  to  costs  of  defending  action,  277. 

When  justified  in  defending,  277. 

Should  give  notice  of  action  againt  him  to  principal,  277. 

PRINCIPAL  AND  AGENT.     See  HUSBAND  AND  WIFE. 

Partnership  a  branch  of  law  of,  1338,  1340. 

Gratuitous  agent  liable  only  for  gross  negligence,  384. 

Unless  a  professional,  384,  409. 

Liability  tor  eontnieting  as  agent  when  not  such,  297  et  seq. 

The  professed  agent  liable  on  implied  warranty  of  authority,  297  et  seq. 

Indemnity  to  agent,  275. 

Agent,  implied  authority  of,  to  comply  with  rules  of  market,  275,  942. 

Or  usages  of  business,  275,  942. 

Powers  of  agent  to  transfer  property  at  common  law,  1209  et  seq. 

Umler  -tatutes   l^tni  -  MOITAI.I.   IN   TKANMII. 

Liability  of  agent,  for  fal-ely  signing  fir  proc.,  285. 

When  carrier  agent  for  buyer,  <jn<i  posM'.-.-ion.  1^02  et  seq. 

Who  an  agent  within  FftetDn'  An.-,  1211. 

Sale  to  one  falsely  pretending  to  lie  agent,  1229,  1230. 

Power  of  agent  to  warrant,  .'540-348. 

Liability  of  prineipal  lor  fal-e  representations  by  agent,  348-350. 

For  mi-taken  representations  by  agent,  351. 

When  agent  of  insurer  also  agent  of  in>nred,  901. 

Effect  of  statement  by  agent  being  false  within  knowledge  of  principal,  but  not  of 
agent,  ii.  88,  90-93. 

Effect  of  adoption  by  innocent  prineipal  of  contract  procured  by  fraud  of  agent, 
ii.  91. 

Whether  principal  liable,  in  such  ease,  to  an  action  of  deceit,  ii.  91. 

Agent  not  liable  for  innocent  misrepresentation,  ii.  93. 

When  debt  of  agent  may  be  set  off  against  principal,  ii.  118-124. 

Where  goods  are  sold  by  factor  as  his  own,  ii.  118. 

Principal  suing  in  name  cf  agent,  ii.  120. 

If  factor  sell  goods  as  his  own,  and  buyer  knows  nothing  of  principal,  he  may  set 
off  demands  against  factor,  ii.  118,  120,  121,  124. 

Buyer  must  believe  agent  to  be,  and  deal  with  him  as  principal,  ii.  120,  121. 

Constructive  authority  to  factor  is  sufficient,  ii.  121. 

Whether  rule  applies  in  case  of  unliquidated  damages,  ii.  122. 

Signature  by  agent  under  Statute  of  Frauds,  ii.  280,  282. 

By  auctioneer,  li.  280,  423. 

Buyer  of  goods  electing  to  give  credit  to  agent,  principal  being  known,  cannot  sue 
principal,  ii.  386,  392,  398,  403,  414. 

Effect  of  principal  being  unknown,  ii.  386,  392,  398,  406,  407. 

Effect  of  usage  of  trade  confining  credit  to  agent  where  principal  resides  abroad, 
ii.  388,  403,  424,  425. 

Effect  of  debiting  agent  as  purchaser  of  goods  when  principal  unknown,  ii.  398. 

Principal  may  be  sued,  unless  state  of  account  with  agent  is  altered,  ii.  398, 
402,  415 
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Effect  of  payment  to  the  agent  by  the  principal,  ii.  415. 

If  poods  are  sold  to  an  agent  who  is  not  known  to  be  so,  principal  may  be  sued 
though  agent  has  been  debited,  ii.  406,  414. 

General  rules  as  to  liability  of  unnamed  principal,  ii.  407. 

Where  agent  not  known  to  be  so,  ii.  407,  408. 

Where  principal  not  disclosed,  ii.  407,  408. 

Liability  of  principal  whose  name  is  disclosed,  but  no  election  to  trust  agent  exclu- 
sively, ii.  408. 

Liability  of  agent  when  he  has  not  authority  he  affects  to  have,  ii.  408-410. 

Where  person  assumes  character  of  agent,  but  has  no  authority,  he  is  not  liable  on 
contract,  ii.  408. 

Effect  of  later  decisions,  ii.  408. 

He  is  liable  on  implied  promise  that  he  had  authority  he  assumes,  ii.  408. 

To  what  extent  he  is  liable  for  damages  caused  by  his  misrepresentation,  ii.  409. 

For  costs  of  abortive  proceedings  against  supposed  principal,  ii.  410. 

Proceedings  against  supposed  principal  must  be  taken  with  due  caution,  ii.  410. 

Effect  of  unauthorized  signature  of  agent  to  a  negotiable  instrument,  ii.  410,  413. 

Whether  person  affecting  to  be  agent  is  liable  on  bill,  ii.  410,  413. 

Effect  of  acceptance  by  wife  of  bill  drawn  on  husband  in  her  own  name,  but  by  his 
authority,  ii.  418. 

Rule  in  American  courts,  ii.  410. 

Effect  of  written  agreements  in  which  one  of  parties  is  described  as  agent,  ii. 
111-413. 

When  he  is  liable  as  principal,  ii.  411-413. 

Signature  of  charter-party  "  as  agent,"  ii.  411,  412. 

"On  account  of"  another,  ii.  412. 

Description  of  agent  as  owner,  ii.  412. 

Liability  depends  upon  intention  as  apparent  on  instrument,  ii.  413. 

General  rule  as  to  effect  of  signature  of  a  written  agreement  without  qualification, 
ti  411,  413. 

Effect  of  death  of  principal  uncommunicated  to  agent,  ii.  408,  506. 

Effect  of  fraudulent  representation  by  a  person  that  he  has  authority  to  act  as 
agent,  ii.  408. 

Action  for  deceit  against  professing  agent,  ii.  409. 

Effect  of  signature  of  a  charter-party  by  agent,  by  mistake,  as  if  he  was  principal, 
ii.  416. 

Effect  of  procuring  a  supply  of  goods  to  a  third  person  by  fraud,  ii.  414,  417. 

Whether  person  guilty  of  fraud  can  be  sued  as  vendee,  ii.  401,  417. 

Effect  of  false  representation  being  by  parol,  ii.  414,  416. 

Effect  on  right  to  sue  after-discovered  principal,  of  alteration  of  account  between 
him  and  agent,  ii.  404,  414. 

Application  of  this  rule  and  its  limits,  ii.  414. 

Effect  of  crediting  partner  resident  in  England  of  a  foreign  firm,  ii.  386,  403, 
424,  425. 

Effect  upon  liability  of,  of  rule  which  prohibits  parol  additions  to  a  written  con- 
tract, ii.  415-422. 

Parol  evidence  not  admissible  to  discharge  agent  who  has  contracted  as  princi- 
pal, ii.  415-417,  421. 

Though  it  may  be  shown  that  contract  was  not  to  operate  so  as  to  charge  him, 
ii.  416. 

Person  entering  into  written  contract  in  his  own  name  cannot  show  that  he  was 
merely  a  broker,  ii.  416. 

Evidence  of  custom  in  this  case  not  admissible,  ii.  416. 

Parol  evidence  admissible  to  charge  the  principal,  ii.  415,417-421. 

Evidence  of   custom  in  this  case  admissible,  ii.  418-420. 

Case  similar  to  that  of  a  dormant  partner,  ii.  418,  420. 

Husband  liable  on  bill  accepted  by  wife  in  her  name,  but  by  his  authority,  ii.  418. 

Effect  of  parties  to  contract  being  named  in  bought  and  sold  notes,  ii.  418. 

Effect  of  custom  in  a  trade  that  brokers  buying  for  undisclosed  principals  are  liable 
as  purchasers,  ii.  418. 

Of  custom  to  charge  agents  upon  charter-party  signed  by  them  as  agents  to  mer- 
chants, ii.  419. 

Custom  must  be  strictly  proved,  ii.  419. 
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Where  contract  made  by  agent  in  bis  own  name  for  undisclosed  principal,  either 
may  sue  on  it,  ii.  420. 

Otherwise,  if  contract  by  deed,  ii.  421. 

Instances  of  parol  evidence  held  inadmissible,  ii.  421. 

To  show  that  person  described  in  charter-party  as  owner  was  not  so,  ii.  421. 

Instances  of  parol  evidence  held  admissible,  ii.  421. 

Application  of  these  principles  to  cases  of  partnership,  ii.  422. 

A  written  contract  signed  by  one  partner  may  be  shown  to  be  intended  to  bind 
others,  ii.  422. 

Right  of  agent  to  sue  on  contracts  in  the  subject  of  which  he  has  a  special 
property,  ii.  422. 

Sale  by  auctioneer,  ii.  422. 

Liability  of  auctioneer,  ii.  422. 

Effect  of  payment  to  employer,  in  action  by  auctioneer,  ii.  422. 

Payment  to  auctioneer  by  bill  insufficient,  ii.  423. 

Whether  auctioneer  can  bring  trespass,  ii.  423. 

Auctioneer  agent  for  purchaser  to  sign  contract  within  Statute  of  Frauds, 
ii.  423. 

Objection  to  suing  in  auctioneer's  name,  that  memorandum  signed  by  him  not 
then  sufficient,  ii.  423. 

Vendor's  traveller  cannot  sue  like  auctioneer,  ii.  423. 

Nor  broker,  ii.  423. 

Consequences  of  suing  in  agent's  name,  ii.  423. 

That  defences  good  against  agent  and  principal  may  be  set  up,  ii.  423. 

Effect  of  suing  in  name  of  undisclosed  principal,  ii.  423. 

Set-off  against  agent  may  be  set  up,  ii.  423. 

Whether  a  set-off  against  a  trustee  of  money  due  from  cestui  que  trust  allowed, 
ii.  424. 

Extensive  powers  of  set-off  under  Judicature  Arts,  ii.  424. 

Position  of  agent  conn  acting  on  behalf  of  foreign  principal,  ii.  386,  403,  424,  425. 

A  question  of  tact,  ii.   J'J4. 

Usage  of  trade  when  material  on  question,  ii.  425. 

I'-ually  agent  is  presumed  to  pledge  his  own  credit,  ii.  425. 

Modern   cases  on   subject,  ii.  425. 

Kii'cct  of  execution  liy  agent  of  charter-party  on  behalf  of  foreign  principal,  ii.  425. 

Right  of  agent  tn  MIC  in  his  own  name  for  money  obtained  from  him  by  fraud, 
ii.  450. 

In  what  cases  agency  exists  in  wife  to  bind  husband,  ii.  458-506. 

There  must  be  authority,  express  or  implied,  ii.  492. 

Liability  of  husband  during  cohabitation,  ii.  493-41(6. 

Liability  of  husband  when  wife  living  apart,  ii.  496-503. 

Ktl'cct  of  adultery  and   misconduct   of  wile,  on   agency,   ii.  497,  502,503. 

When  agent,  receiving  money  under  an  illegal  contract,  can  set  up  the  illegality, 
ii.  544. 

When  agent  or  bailee  is  estopped  from  questioning  title  of  his  principal,  ii.  804. 

He  cannot  do  so  unless  there  has  been  what  amounts  to  an  eviction  by  title  para- 
mount, ii.  804. 

A  mere  adverse  claim  is  not  sufficient,  ii.  804. 

Mi-apprehension  of  agency  must  be  induced  by  principal  to  allow  set-off  by 
defendant  against  agent,  ii.  123. 

Debt  due  by  principal  may  be  set  off  in  suit  brought  on  his  behalf  by  agent,  ii. 
123. 

Where  agent  sells  chattels  of  principal  in  payment  of  his  own  debt,  principal  can- 
not maintain  assumpsit  against  purchaser,  ii.  134. 

Where  agent  sells  chattels  of  principal  in  payment  of  his  own  debt,  principal 
may  maintain  trover  against  purchaser,  ii.  134. 

Principal  seeking  to  enforce  sale  by  agent  cannot  ordinarily  allege  that  agent 
exceeded  instructions  in  warranting  goods,  ii.  134,  135. 

Proceeding  against  agent  does  not  exonerate  undisclosed  principal,  ii.  138. 

After  principal  is  disclosed  judgment  against  either  him  or  agent  precludes 
recourse  to  other,  ii.  138. 

When  vendor  who  has  sold  goods  to  an  agent  for  undisclosed  principal  has  once 
signified  his  intention  to  look  to  either  he  will  be  bound,  ii.  138. 

Power  of  agent  to  dedicate  land  for  highway,  ii.  158. 
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Agent  who  buys  in  his  own  name  cannot  set  off  debt  due  by  undisclosed  prin- 
cipal, ii.  359. 

Contracts  made  by  agent  as  such  within  scope  of  his  authority  binding  on  prin- 
cipal and  not  on  agent,  ii.  426. 

Party  dealing  with  agent  of  undisclosed  principal  prima  fade  entitled  to  charge 
agent,  ii.  426. 

Undisclosed  principal  liable  when  discovered,  ii.  426. 

Right  to  resort  to  either  where  agent  acting  for  undisclosed  principal,  ii.  426. 

Charging  agent  before  principal  discovered  does  not  preclude  subsequent  recourse 
to  principal,  ii.  426. 

If  vendor  chooses  to  give  credit  to  agent  with  full  knowledge  of  principal  he  i*» 
bound  by  his  choice,  ii.  427. 

What  sufficient  proof  of  intention  to  look  solely  to  ugent,  ii.  427. 

Liability  of  agent  acting  for  undisclosed  principal  extends  beyond  express  contracts' 
ii.  427. 

Acceptor  may  recover  the  amount  paid  on  forged  draft  from  bank  to  which  draft 
sent  for  collection,  ii.  427. 

Broker  or  auctioneer  cannot  escape  from  responsibility  for  contracts  which  he  makes 
for  undisclosed  principal  by  showing  he  was  known  to  be  acting  in  representative 
capacity,  ii.  428. 

When  loans  or  sales  made  to  a  partner  on  individual  credit  stand  on  same  footing 
as  contracts  of  agent  for  undisclosed  principal,  ii.  428. 

Ordinary  agent  not  responsible  to  those  with  whom  he  deals  in  his  representative 
capacity,  ii.  428. 

When  goods  sold  to  agent  of  undisclosed  principal  presumption  that  agent  deals  in 
representative  capacity  repelled,  ii.  428. 

Agent  may  stipulate  for  freedom  from  responsibility  on  disclosing  his  principal, 
ii.  428. 

When  undisclosed  principal  liable  to  be  sued  he  may  enforce  contract  by  suit, 
ii.  428. 

Undisclosed  principal  takes  contract  subject  to  all  equities  available  to  other 
party  as  against  agent,  ii.  429. 

Whether  person  who  is  stranger  to  terms  of  written  contract  can  be  shown  to  be 
party  by  oral  testimony,  ii.  429. 

Not  necessary  to  validity  of  contract  under  Statute  of  Frauds  that  writing  dis 
close  principal,  ii.  429. 

Right  of  principal  to  enforce  contract  made  nominally  with  agent  not  confined 
to  cases  where  name  not  disclosed,  ii.  429. 

Where  goods  have  been  sold  and  delivered  under  written  contract  by  agent,  prin- 
cipal may  sue  on  promise  implied  by  law  to  pay  price,  whether  he  could  or  could 
not  have  enforced  contract  if  executory,  ii.  430. 

No  recovery  against  one  man  on  note  made  by  another  on  proof  that  latter  was 
acting  as  his  agent,  ii.  430. 

When  body  of  contract  contains  apt  words  to  charge  agent  he  will  be  personally 
responsible  notwithstanding  addition  of  words  to  his  signature  implying  that  he  is 
acting  in  official  capacity,  ii.  431. 

Principal  bound  by  and  entitled  to  take  advantage  of  contract  of  ^agent  even 
when  purports  to  be  made  solely  with  latter,  ii.  431. 

No  recovery  on  bill  or  note  made  by  agent  against  one  not  a  party  to  instru- 
ment, ii.  431. 

Right  of  recourse  against  unknown  principal  must  be  exercised  promptly,  ii. 
432. 

What  necessary  to  discharge  undisclosed  principal  from  liability  for  price  of  goods 
bought  by  agent,  ii.  432. 

Whether  residence  of  principal  in  foreign  country  will  repel  inference  that  he  is 
bound  by  contract,  ii.  433. 

Principal  resident  in  one  of  United  States  may  sue  or  be  sued  on  contracts  made 
by  his  agent  in  another  state,  ii.  434. 

Whether  agent  of  foreign  principal  personally  liable  question  of  intention,  ii.  435. 
Exoneration  of  principal  by  election  to  look  to  agent  not  confined  to  cases  where 
he  is  unknown  at  time  of  entering  into  contract,  ii.  435. 

When  vendor  takes  note  of  agent  for  purchase-money  implication  strong  where 
goods  sold  on  credit  of  agent,  ii.  435. 

How  principal  may  be  discharged,  ii.  435. 
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Rule  whore  sale  made  on  credit  of  principal  and  subsequent  acceptance  of  note  of 
agent,  ii.  435. 

Wife  as  agent  of  husband,  ii.  506. 

Agency  implied  in  law  as  to  husband  and  wife,  ii.  506. 

Actual  agency  of  wife  for  husband,  ii.  511. 

PRIOR'S  CASE,  The,  149. 

PRIVATE  WAYS. 

Cannot  be  created  by  dedication,  ii.  164. 

Right  of,  will    be  extinguished    if   servient    merged    into  dominant    tenement 
ii.  166. 

PRIVILEGE.     See  ARREST. 

PRIVILEGED  COMMUNICATIONS. 

Definition,  reference  to,  496,  497. 

When  defamatory  words  are  such,  496,  497. 

No  action  for,  496,  497. 

Words  spoken  by  counsel,  when,  497. 

Attorney,  497. 

Witness,  497. 

PRIZE  CASES. 

Admiralty  has  exclusive  jurisdiction  of,  1070. 

PRIZE  COURT.  IOPPEL;  JUDGMENT. 

KtJeet  of  deri-ion  of,  on  question  of  pri/e,  ii.  742,  777,  781. 
Of  one  belligerent  cannot  sit  in  neutral  dominions,  ii.  781. 

PRIVITY  OF  CONTRACT,  270,  271.     See  CONTRACT. 

I'll  IVY  COUNCIL. 

Supreme  resort  in  colonial  cases,  1039. 

Mode  of  information  to,  of  law  in  colonies,  1039,  1040. 

PROBATE.     See  ESTOPPEL. 

Granting  of,  in  nature  of  decree  in  rein,  ii.  761. 

PROBATE  DUTY. 

Foreign  instruments,  when  liable  to,  853. 
Liable  to,  if  negotiable  here,  853. 

PROFITS. 

Participation  in,  when  creates  partnership,  1328,  1338.     See  PARTNERSHIP. 

PROMISE.     See  BANKRUPTCY;  BARRISTER;  CONTRACT;  PHYSICIAN  j  STATUTE  or 
FRAUDS. 

To  pay  account  stated  in  fiituro  void,  when,  275,  276. 

Consideration  for,  required,  268  ct  .sry.     Sec  CONSIDERATION. 

To  pay,  when  implied,  272,  273.     Se«  CONSIDERATION. 

Implied,  where  act  done  for  another's  benefit,  when,  ^72,  273. 

Void,  for  partial  illegality  of  consideration,  637. 

Express,  when  required,  where  request  implied,  273. 

By  father  to  pay  for  support  of  child,  not  implied,  274. 

Past  consideration  will  support  express  promise,  when,  272-274. 

To  perform  promise  to  another,  272. 

To  marry  a  certain  person  only,  void,  724. 

To  pay  for  services  when  not  implied,  275. 

IM  (if  barrister,  273. 
Of  physicians,  273. 

Moral  obligation  not  a  consideration,  273.     See  FATHER. 
To  pay  son's  debts,  274. 

PROMISSORY   NOTES.     See  BILL  OP  EXCHANGE  ;  DEMAND  ;  ENDORSER  ;  JOINT 
ENDORSERS;  MAKER;  NOTICE  ;  PROTEST;  SURETY;  WAIVER. 

Bona  fide  endorser  of  for  accommodation  of  maker  entitled  to  notice,  ii.  67. 
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Endorser  for  whose  accommodation  maker  signed  nofe  not  entitled  to  notice,  ii.  69. 

Fraud  by  endorser  upon  holder  or  endorsee  forfeits  his  right  to  notice,  ii.  70. 

Where  same  party  is  maker  and  endorser  not  entitled  to  notice,  ii.  70. 

Guarantor  or  surety  not  entitled  to  notice  of  dishonor,  ii.  70. 

Notice  of  dishonor  must  be  given  to  each  joint  endorser  unless  partners,  ii.  70. 

Whether  notice  of  dishonor  to  one  executor  notice  to  all,  ii,  70. 

Insolvency  of  maker  no  excuse  for  want  of  notice,  ii.  71. 

Duty  of  giving  notice  not  absolute,  ii.  71. 

Holder  must  use  due  diligence,  ii.  71. 

Declaration  averring  notice  may  be  sustained  by  proof  of  waiver  of  notice,  ii.  71. 

If  endorser  with  full  knowledge  that  he  is  discharged  promises  to  pay  it  is  waiver 
of  notice,  ii.  68,  71. 

May  contain  agreement  to  waive  notice,  ii.  72. 

Fraudulent  declaration  as  to  genuineness  of  forged,  ii.  100. 

Where  it  is  joint  and  several  promisee  must  treat  it  as  one  or  the  other,  ii.  137. 

Endorsement  of  partial  payment  on,  made  by  holder  without  privity  of  maker  not 
per  se  sufficient  evidence  of  payment  to  repel  defence  of  Statute  of  Limitations, 
ii.  381. 

No  recovery  against  one  man  on  note  made  by  another  on  proof  that  latter  was 
acting  as  his  agent,  ii.  430. 

No  recovery  on  note  made  by  an  agent  against  one  not  a  party  to  instrument,  ii. 
431. 

PROPERTY. 

Alienation  an  inseparable  incident  of,  774. 

Cannot  be  made  inalienable,  774.     See  ACCUMULATION  ;  ALIENATION. 

Passes  by  sale  without  title,  in  market  overt,  845,  1220. 

On  delivery  of  negotiable  instrument,  845.     See  NEGOTIABLE  INSTRUMENT. 

Passes  by  contract  of  sale,  when,  276. 

What  right  of  will  support  trover  or  replevin,  690. 

Right  of  third  person  will  not  defeat  trover  or  replevin,  696. 

Finder  of  lost,  no  lien  for  expenses,  699. 

PROSECUTION.     See  COMPROMISE. 

PROTEST.     See  DEMAND  AND  WAIVER. 

Waiver  of,  constitutes  waiver  of  all  legal  steps  necessary  to  charge  endorser  or 
drawer,  ii.  72. 

Waiver  of  notice  of,  not  waiver  of  demand,  ii.  72. 
Notice  of  and  of  dishonor  of  an  inland  bill  distinct,  ii.  73. 
When  of  value  in  case  of  payment  by  compulsion,  ii.  456. 
Filing  does  not  make  payment  involuntary,  ii.  458. 

PROVISIONAL  COMMITTEE  MEN. 
Decisions  as  to  liability  of,  ii.  407. 
Question  one  of  agency,  ii.  407. 

PUBLICATION. 

Notice  by,  1132. 

PUBLIC.     See  HIGHWAY. 

Right  of,  over  highway,  ii.  140,  143,  144,  148,  155. 
Only  entitled  to  pass  along  highway,  ii.  144. 

Right  of  to  pass  over  adjoining  lands  of  highway  out  of  repair,  n.  146. 
Effect  of  dedication  to  of  highway  with  an  obstruction  or  nuisance  on  it,  ii.  148,  155. 
Effect  of  dedication  to,  of  highway,  ii.  144-149,  155. 
Effect  of  an  open  user  by,  ii.  147. 
Right  of,  subject  to  obstruction,  ii.  148,  155. 

And  no  action  will  lie  against  person  dedicating  for  an  injury  caused  thereby, 
ii.  148,  155. 

Highway  cannot  be  dedicated  to  limited  portion  of,  n.  149. 

But  by  custom  such  a  right  may  exist,  ii.  145. 

Rights  of,  on  navigable  rivers,  ii.  144,  157.  .. 

Evidence  of  reputation  when  admissible  on  questions  of  public  nature,  11.  515,  523. 

PUBLIC  HEALTH  ACTS.     See  HIGHWAY. 

Liability  to  repair  streets  under,  ii.  146,  154. 
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PUBLIC  POLICY.     See  WAGER. 

Contracts  against,  void,  722,  734. 

In  restraint  of  trade,  722.     See  RESTRAINT  OF  TRADE. 

When  not  void,  as  against,  757,  777. 

Contracts  held  void  for  supposed  tendency  against,  729,  730,  740-744. 

Remonstrance  against  tendency  to  hold  void,  730,  731. 

Wagers  against,  ii.  304. 

PUDDINGS. 

Within  exception  of  29  Car.  II.,  c.  7,  arg.  1082. 

PURCHASER.     See  SALE  ;  STOPPAGE  IN  TKANSITU. 

Fraudulent  conveyance  void  as  against.     See  FBAUD  ;  CONVEYANCE. 
Who  is  a,  within  27  Eliz.  c.  4,  27-30. 

At  common  law,  prior  fraudulent  conveyance  prevailed  against,  30. 
Of  goods,  when  not  affected  by  delivery  of  Jif<i.  to  sheriff,  823. 
Will,    in   acquiring  soil,  acquire   everything  attached   to   it  when  conveyed,  ii. 
234,   235. 

Agreement  by,  that  fixtures  shall  remain  property  of  vendor,  ii.  241. 

QUANTUM  MERUIT.     See  ACTION  ;  PLEADING. 
Elaborate,  old  form  of,  268. 
Right  to  sue  on,  when  special  contract  unperformed,  ii.  1,  8-53. 

-ion  of  special  contract  on   right  to  sue  on,  ii.  8,  13,  14,  19,  23, 
26,  27. 

When  a  new  contract  to  pay  on  implied,  ii.  14,  16.  17,  23. 
iit  to  sue  on  in  cases  of  wrongful  di-mis>ul,  ii.  29-33. 

ery  upon,  for  new  or  extra  counts,  ii.  34. 

Whether  plaintiff  can  recover   on,  where  work   not  done  according   to   contract, 
ii.  34. 

QUARK  IMPKDIT. 

When  after  inquest  on  jure  patronatus   patron  must  bnng  oefore  suing  ordinary, 
482. 

mages  why  not  recoverable  in,  482. 

QUEEN. 

Kncmics  of.     See  EM  vn  I. 
Our  Lady  the.     See  Cumvv. 

QUIA  1  Ml  STATUTE  OF. 

Ktlect  of,    on  covenants  running  with  land,  186,  188. 
Not  in  force  in  Pennsylvania,  188. 

QUIET  EN.loYMKNT. 

mint  lor,  does  not  extend  to  acts  of  wrongdoers,  376. 
Contract  for,  implied  from  j.arol  demise,  283,   285. 
Implied  covenant  for.  excludes  implied  promise  to  indemnify,  283. 
Covenant  for,  runs  with  land,  153. 

RAILWAY  COMPANIES.     Soe  CARRIER;  DAMAGES. 

When  common  carriers.  392-394. 
When  not,  392-394. 

Liability  of,  as  carriers,  392-394.     See  CARRIERS. 
When  received  to  and  carry  beyond  own  line,  403,  433,  465,  467. 
When  liable  for  damage  by  tire.  502. 
Casein  which  held  liable  for  false  time  table,  297. 
Cannot  accept  bills  of  exchange,  847. 

Whether  any  claim  against  for  loss  caused  by  interference  with  traffic,  ii.  557. 
For  injury  *to  house  not  taken,  by  vibration,  etc.,  caused  by  passage  of  trains, 
ii.  557. 

RAILWAY  RECEIPT.     See  BILL  OF  LADING. 
Takes  effect  as  bill  of  lading,  1231. 

RATIFICATION. 

Doctrine  of,  683. 

What  is  n,  357,  683  et  seq. 

By  tacit  acquiescence,  684. 

By  approbation,  684. 

Tantamount  to  prior  command,  when,  683. 
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RATIFICATION. 

May  be  of  act  done  without  authority,  683. 

Only  of  act  done  in  name  or  as  by  authority  of  other,  683. 

Not  of  act  done  in  name  of  partv  doing  it,  684. 

Or  of  third  party,  684. 

"Ratifier  must  be  capable  of  being  designated,  684. 

To  render  liable,  must  be  with  full  knowledge  of  act  done,  684. 

Or  intention  to  adopt  it  at  all  events,  684. 

When  can  take  place,  684. 

Only  while  the  party  entitled  to  do  the  act  could  have  done  it,  684. 

Does  not  vested  rights,  nor  divested  by,  684. 

Les:al  acts,  whether  can  become  torts  by,  684. 

Instances  of  ratification  by  representatives,  684. 

By  shareholders  of  acts  of  directors,  684. 

As  to  felony  by,  685. 

In  general  one  cannot  ratify  what  he  does  not  know,  ii.  135. 

What  amounts  to  of  contract,  ii.  135. 

By  nusband   of  contract  for  goods  bought  by  wife  on  his  credit,  ii.  511. 

REAL  ESTATE. 

Fraudulent  representations  as  to  value  of,  ii.  99. 
Fixtin-es  bound  by  judgment  against,  ii.  231. 

REASONABLE. 

Care  described,  384. 

REASONABLE  AND  PROBABLE  CAUSE. 

How  far  a  question  for  jury,  496. 

Malicious  proceeding  without,  when  actionable,  495. 

Liability  for  malicious  proceedings  without,  495. 

Presumption  from  unreversed  judgment,  that  proceedings  taken  with,  495. 

REASONABLE  TIME. 

Duty  to  do  act  within,  where  none  fixed,  407. 
When  lapse  of,  a  condition  precedent,  ii.  12. 

RECAPTION. 

Law  of,  263. 

RECEIPT. 

In  full,  of  debts  not  an  estoppel,  636,  651. 

Old  when  admissible  in  evidence,  ii.  376. 

Of  third  person  not  evidence  during  his  life,  ii.  380. 

Not  within  rule  that  parol  evidence  cannot  vary  written  instrument,  1025. 

Not  conclusive,  1025. 

Upon  faith  of  which  others  ha-ve  acted  cannot  be  gainsaid,  1025. 

RECEIPT  OF  MONEY.     See  EVIDENCE. 

Entries  by  deceased  persons  charging  themselves  with,  when  admissible,  Ii.  361-385. 
Entries  by  stewards  of  manors,  ii.  375,  376. 

RECITAL.     See  DEED  ;  ESTOPPEL. 

Effect  of  restraining  general  words  of  a  deed,  ii.  530. 

When  it  amounts  to  a  covenant,  ii.  531. 

When  recitals  in  deeds  operate  as  an  estoppel.     See  ESTOPPEL. 

RECORD.     See  ESTOPPEL  ;  JUDGMENT  ;  NOTICE. 

Of  inferior  courts  should  show  jurisdiction,  1106.  1114. 

Of  superior  courts  conclusive,  1109. 

Must  show  notice  or  appearance,  1136,  1137. 

Otherw;se  defendant  may  have  relief  in  chancery,  1140. 

Quaere,  may  be  contradicted  as  to  notice,  1138-1.139,  1141. 

Effect  of  as  an  estoppel,  ii.  744-760. 

RECOUPMENT. 

Of  tenant  for  payment  of  charges  on  land,  281. 

Right  of,  ii.  22. 

What  is  principle  of,  ii.  47. 

Defence  by  way  of  cannot  be  made  unless  notice  given,  ii.  47. 

Damages  by  way  of  must  arise  from  breach  of  contract,  ii.  47. 
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RECOUPMENT. 

No  allowed  for  malice  in  breaking  contract,  ii.  47. 
Peculiarity  of  law  as  to  in  New  York,  ii.  48. 

RE-EXCHANGE. 

Rights  to,  by  custom,  947. 

REFERENCE. 

Agreement  to  refer,  642. 

REFUSAL. 

Effect  of,  to  perform  special  contract  on  a  right  to  sue  in  quantum  meruit,  ii.  14,  19 
23-28,  29. 

Must  be  absolute,  ii.  14,  23.  26. 
Incapacity  equivalent  to,  ii.  25. 
Must  be  in  essential  matter,  ii.  26. 

REGISTRATION.     See  BILL  o»  SALB. 
Of  transfer  of  ships,  16,  17. 

RELATION. 

To  Act  of  Bankruptcy,  810. 
Doctrine  of,  introduced  to  avoid  fraud,  819. 

Sei/ure  in  execution  after  act  of,  and  before  commission,  sale  after  commission 
with  notice  of  act  of  sheriff  liable  in  trover,  810. 
Sheriff  held  liable  to  assignees  by,  810. 
Origin  of  rule,  825. 

isions  of  Bankruptcy  Act,  1869,  825,  826. 
Notice  must  be  of  act  of  bankruptcy  prior  to  seizure,  827. 

utions  against  trader*  t'<>r  sum  Tint  le<s  than  50/.,  827. 
Protection  of  8.  95  qualified  by  s.  87,  827. 

t  of  8.  87,  827. 

merly  none  where  adjudication  on  creditor's  own  petition,  828. 
Now  in  every  case,  829. 

t  on  transact  ions  formerly  voidable  only,  829. 
Sub-.-  ;;ti'>n  where  former  defeated  by  bankruptcy,  829. 

<.f  "  bona  fide,"  829. 
No:  ,,f  bankruptcy,  826,  829. 

To  whom  may  be  given,  829. 

to  sheriff,  830. 

Mi-chaser  from  sheriff,  830-831. 
What  notice   sufficient,  831. 

means  of  knowledge,  831. 
Liability  df  sheriff  by,  832. 
Not  in  trespass,  832. 

Liable  in  trover  for  seizure  and  sale  before  notice,  832. 
Balm  v.  IlnWm,  833,  834. 

•  vcd  by  statute,  834. 

Similar  point  under  Insolvent  Acts,  834. 
Where  alleged  conversion  before  Act  of  Bankruptcy,  834. 
Right  of  assignees  to  waive  tort  and  sue  for  proceeds,  834.     See  SHERIFF. 

:IM  or  crime,  not  by,  820,  836. 
Retro-active  effect  of  red'uction  to  writing,  526. 
Of  attornment  to  grant  of  reversion,  969. 
Notice  of  mortgage,  no  relation  back  to  date  of,  973. 
Contract  cannot  be  illegal  by,  728. 
Trover  by,  837. 

RELATIVE. 

Action  by  one  for  killing  another,  498. 

RELEASE. 

Deed  with  clause  for,  on  action  brought,  642. 
Of  debt,  consideration  necessary,  675. 

When  courts  of  law  will  limit  general  words  of,  in  order  to  carry  out  intention  of 
Darties  to  deed,  ii.  530. 

REMAINDERMAN.     See  ADVERSE  POSSESSION. 

With  power  to  lease,  when  on  his  having  leased,  he  the  assignee  of  reversion,  151. 
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REMAINDERMAN. 

Effect  of  dedication  of  highway  on  rights  of,  ii.  149. 

Rights  of,  with  reference  to  fixtures,  ii.  215. 

Effect  of  Limitation  Acts  on  rights  of,  ii.  671-679. 

On  estate  tail,  effect  of  Limitation  Acts  on  rights  of,  ii.  674-679. 

REMEDY. 

Where  legal  right  infringed,  472,  494. 
Though  no  actual  damage,  472,  494. 
Though  action  novel  in  the  first  instance,  494. 
Civil,  suspended  in  cases  of  felony,  506. 
Where  statutory  liability,  511. 

REMOTENESS. 

Of  damage,  when  defeats  action,  507. 

RENT.     See  DISTRESS  ;  TENANT  PROM  YEAR  TO  YEAB. 
Apportionment  of,  95. 
Covenants  will  not  run  with,  169. 
Liability  for  after  assignment,  1255,  1267  et  seq. 

Acceptance  of,  when  a  waiver  of  forfeiture,  100,  111.     See  CONDITION. 
Such  acceptance  only  evidence  of  an  election,  100,  101,  118,  120. 
Receipt  of,  when  not  a  revival  of  lease,  120. 
When  lost  by  merger  of  reversion,  152. 

Tenant  may  retain,  for  payment  of  charges  on  land,  281  et  seq. 
Such  payment  a  payment  of  his  own  rent,  285. 
Right  to  retain  for,  duration  of,  286,  287. 

Effect  of  payment  of,  in  creating  yearly  tenancy,  ii.  105-108,  113-115. 
Effect  of  discontinuance  of,  receipt  of,  under  3  &  4  Wm.  IV.,  c.  27,  ii.  679-687. 
Effect  of  payment  of,  as  an  estoppel,  ii.  797. 

Receipt  of  in  ignorance  of  breach  of  condition  will  not  operates  a  waiver  of  forfeit- 
ure, ii.  138. 

RENT  CHARGE. 

Apportionment  of,  95,  189. 

REPAIR. 

Covenant  to,  runs  with  land,  153,  154. 
So  to  put  in  repair,  153,  154. 
So  to  leave  in  repair,  153,  154. 

REPAIR  OF  HIGHWAYS.     See  HIGHWAY. 
At  common  law,  ii.  152. 
Under  statutes,  ii.  152-155. 

REPETITION.     See  DEFAMATION. 

When  damage  resulting  from,  of  a  slander,  sufficient  to  support  action,  ii.  551, 
552,  555. 

Proper  question  for  jury  in  such  cases,  ii.  551,  552,  555. 

REPLEVIN. 

When  sheriff  may  break  landlord's  house  to  retake  the  distress,  242. 

When  not  maintainable  by  bailor,  410. 

What  right  of  property  will  support,  690. 

Right  of  property  in  third  person  will  not  defeat,  696,  699. 

Plaintiff  must  show  prima  facie  right  of  possession,  696,  711 

Proper  pleading  in  such  cases,  699. 

Form  of  the  judgment,  706. 

The  possession  must  be  rightful  in  itself,  698. 

And  not  on  behalf  of  another,  698. 

Possession  apart  from  property  not  enough  in  some  states,  699. 

Bailee  can  maintain,  700. 

Even  a  gratuituous  bailee  may,   702. 

But  action  better  brought  by  owner,  702. 

Lessor  cannot  bring,  705. 

Unless  lessee  works  a  conversion,  705. 

May  be  maintained  for  fixtures  severed,  707. 

If  plaintiff  have  possession  or  right  of  at  time  of  conversion,  707. 

Does  not  lie  for  chose  in  action,  709. 
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REPLEVIN. 

But  does  for  the  paper  which  evidences  it,  709. 
Measure  of  damages,  702. 

Fixtures  cannot  be  recovered  in,  ii.  220,  231,  236. 
For  severance  and  asportation  of  fixtures,  ii.  246. 
Effect  of  judgment  in  as  estoppel,  ii.  768. 

REPRESENTATIONS.     See  INSURANCE. 

As  to  character,  &c.  299,  et  seq.     See  LORD  TENTERDEN'S  ACT. 
Distinction  between  and  warranty,  306,  337.     See  WARRANTY. 

REPUDIATION.     See  RECISSION  ;  REFUSAL. 

Effect  of  repudiation  of  wager  before  its  decision,  ii.  311,  312. 
Rights  of  parties  against  stakeholder,  ii.  311,  312. 

REPUTATION.     See  EVIDENCE  ;  HEARSAY  EVIDENCE. 

Admissibility  of,  on  questions  of  a  public  nature,  ii.  515,  521-523. 

When  a  public  right  involved  in  a  private  right,  ii.  522. 

When  evidence  of,  admissible  to  prove  a  man's  character,  ii.  523. 

Whether  witness  can  be  asked  as  to  his  belief  of  a  person's  trustworthiness,  ii.  523. 

REPUTED  OWNERSHIP.     See  ASSIGNEES  ;  BANKRUPTCY;  FIXTURES. 
Doctrine  of,  not  affected  by  Bills  of  Sale  Act,  14. 

;  of  reputed  ownership  clauses  in  the  Bankruptcy  Acts,  ii.  247-270. 
Fixtures  not  within,  ii.  247,  267,  268. 
Stills  affixed  to  freehold  not  within,  ii.  247. 
Vats  not  affixed,  within,  ii.  247. 
Effect  of    u-a-e  of  trade  on  question,  ii.  247,  267. 

t  of  lixinga  chattel  to  tret-hold  fur  m.»re  convenient  use  ns  chattel,  ii.  268. 
Effect  of  m.'it-a-e  of  fixtures,  ii.  217,267,  268. 
Of  goods,  ii.  268,  270. 

-  ithViciit  po-<es-ion  by  bankrupt  within  clause,  ii.  269. 
Order  of  court  for  sale  of  goods  no  longer  necessary,  ii.  269. 
Choses  in  action  not  within,  ii.  269. 

All    personal    chattels,  under    the   old    bankrupt    law,  within   reputed   ownership 
clause,  ii.  269. 

Ships  except  in  case  of  registered  mortgages,  ii.  269. 

Furniture,  ii.  269. 

Utensils  of  trade,  ii.  ?69. 

Stock,  ii.  269. 

Hills  and   n.-tcs,  ii.  269. 

Policies,  ii.  269. 

Annuities  ii.  2fi9. 

it,  ii.  269. 
Bonds,  ii.  269. 
Choses  in  action,  ii.  269. 
Shares,  ii.  269. 

Paper  on  which  contract  i-<  written,  ii.  270. 
Doctrine  applies  only  to  goods  in  sole  possession  of  bankrupt,  ii.  270. 

REQUEST.      See   CONSIDERATION  ;   CONTRIBUTION  ;    INDEMNITY  ;    LANDLORD   AND 
Ti  NANT  ;  PRINCIPAL  ANI  f'\u;  M  i.--  :   PROMISE  ;  SURETY  ;  WRONGDOKK. 

To  endemor,  will  <upport  subsequent  promise,  268. 
To  open  doors,  before  sheriff  may  break.  239  et  xeq. 
Previous  required  to  support  executed  consideration,  272. 
To  do  an  act,  when  implied,  272. 
Kvidence  of,  275. 

Implied  from  enjoyment  of  consideration,  272,  273. 
Mmiey  paid  sit.  when  coinit  lies  for,  272. 

To  attempt,  failure  of  attempt  not  a  failure  of  consideration,  268. 
Promise  to  indemnify,  when  implied  from,  276  et  seq. 

"RESIDENCE." 

What,  13,  245. 

RESCISSION.     See  EXONERATION  ;  REFUSAL  ;  REPUDIATION. 

Of  sale,  303,  1236.     See  MONEY  RECEIVED  ;    SALE  ;    STOPPAGE  IN  TRANSITU. 
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RESCISSION. 

When  contract  may  be  rescinded  if  not  performed  on  other  side,  ii.  8,  13  14  23- 
27,  28-30. 

Effect  of  rescission  of  special  contract  on  right  to  sue  on  quantum  meruit  ii  8  1 3 
14,  23-27,  29-30. 

In  what  cases  contract  may  be  repudiated,  after  delivery  of  goods,  ii.  20. 

Of  contract  on  a  refusal  to  perform  before  time  for  performance  has  arrived,  ii  23 
25,  27-29. 

RESERVOIRS.     See  HIGHWAYS. 

RES  JUDICATA.     See  ESTOPPEL. 

Rules  with  reference  to  this  defence,  ii.  763-765,  768. 

Effect  of  allegations  and  equity  in  a  bill  being  different,  though  subject-matter  of 
earlier  suit  is  same,  ii.  765. 

The  first  decision  must  have  been  meant  to  be  a  final  one,  ii.  761. 

Effect  of  judgment  in  favor  of  one  of  several  joint  contractors,  ii.  761. 

Effect  of  proceeding,  against  ship  in  Admiralty  Court  on  later  action  for  damages, 
ii.  768. 

RESTRAINTS  OF  TRADE. 

When  lawful,  Mitchell  v.  Reynolds,  756,  777. 

1.  Compulsory  are : 

By  grants  or  charters  from  crown,  as  patents,  757. 

Customs,  757. 

By-laws,  757. 

When  and  why  good  or  void,  757,  760,  777. 

2.  Voluntary  are : 
General,  758. 
Partial,  758. 

General  are  void,  758,  777. 

Though  not  of  a  party's  own  trade,  758. 

Partial  are  void,  unless  for  consideration,  758,  778. 

Whatever  the  form  of  the  instrument,  758,  778. 

Valid  if  for  consideration,  and  reasonable,  762,  765,  777. 

Prima  facie  are  void,  762. 

Three  conditions  of  validity,  766. 

1.  Must  be  partial,  766,  777. 

2.  On  consideration  not  colorable,  766. 

3.  Must  be  reasonable,  766,  769,  777. 
Instances,  766-767. 

General  in  space  void,  767,  779. 
Unless  good  part  separable  from  bad,  767. 
Partiality  as  to  time,  767,  780. 
Colorable  consideration,  none,  766. 
Test  of  reasonableness,  769,  772,  780. 
Restraint  when  void  in  part,  772,  779. 
Plea  must  plainly  show  unreasonableness,  772. 
Restraint  valid  if  reasonable  at  date  of  contract,  772,  780. 
Distance,  measurement  of,  767,  781. 
Adequacy  of  consideration  not  considered,  780. 
How  consistent  with  rule  that  some  consideration  necessary,  769. 
Qucere  what  consideration  necessary  to  such  contracts  under  seal,  769. 
Reasonableness  must  be  patent,  769. 
Instances,  769,  770. 

Total  in  space  partial  in  mode  of  exercise  reasonable,  770. 
Though  not  limited  to  life  of  contractee  reasonable,  770. 
May  be  beneficial  to  public,  771. 
Meaning  of  "London,"  772. 
What  amounts  to  breach  of  such  contracts,  773. 
Injunction  to  enforce  restraint,  773,  780. 
Contracts  of  service  for  life  valid,  773. 
Qucere  must  be  by  deed,  773. 
Combinations  to  lower  or  raise  wages,  773. 
Perpetuities,  774-777. 
Origin  of  rule,  774. 
Thellusson  Act,  776. 
VOL.  II.,  PART  II.— 37 
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RESTRAINTS  OF  TRADE. 

Conditions  against  alienation  of  property,  774. 

Exception  in  case  of  married  women,  745. 

Specific  performance  of  contract  in,  766,  780. 

Liberation  from,  by  payment  of  penalty  of  bond,  764. 

Examples  of  partial  restraints,  778-780. 

Agreements  in,  assignable  with  the  business,  781. 

Physicians'  contracts  construed,  781. 

Patents  and  secret  processes  not  within  the  rule,  781. 

Restrictions  in  conveyances,  782. 

Agreements  tending  to  produce  monopolies,  782. 

RETURNING  OFFICER. 

Liability  of,  to  voter,  for  rejecting  vote,  472,  512. 

Though  his  candidate  elected,  472. 

Not  liable  if  voter,  though  registered,  disqualified,  495. 

Held  liable  in  Ashby  v.  White  on  the  ground  of  malice,  509,  512. 

Duty  and  liability  of,  509,  510. 

Whether  a  ministerial  officer,  509,  510. 

Remedy  against,  509,  510. 

Presiding  officer  under  Ballot  Act,  509,  510. 

When  liable  to  penalty,  511,  512. 

REVENUE. 

Statute  for  protection  of,  when  avoids  contract,  728. 

REVERSION. 

Covenant  running  with,  described,  150,  193.     See  COVENANTS. 
Right  to  rent  on  severance  of,  152,  153.     See  MERGER. 
Reversionary  interest  in  chattels,  169. 

REVERSIONER.     See  COVENANTS  ;  REMAINDERMAN. 
Right  of  entry  of,  to  see  waste,  258. 
Trespasser  ab  initio,  if  stays  all  night,  258. 
Right  of,  with  reference  to  fixtures,  ii.  215. 
On  estate  tail,  effect  of  limitation  acts  on  right  of,  ii.  671-679. 

REVOCATION. 

Of  payment  by  A.,  to  B.,  for  C.,  270.     See  PAYMENT. 

Conveyance  with  clause  of,  when  void  against  purchasers,  5-7,  27. 

What  such  clause,  27. 

What  not,  27. 

Clause  giving  power  of,  in  future  is,  27. 

When  conveyance  to  extinguish  power  of,  void,  7. 

RIGHT. 

Claim  of,  to  oust  jurisdiction  to  convict,  1100. 
Must  be  of  a  right  known  to  law,  1100. 
By  law,  cannot  be  without  remedy,  1 100. 

RIGHT  OF  WAY.     See  HIGHWAY. 
Over  forest  land,  ii.  164. 

RIPARIAN  OWNER. 
Rights  of,  513. 

RISK. 

See  INSURANCE  ;  INTEREST  ;  POLICY. 

RIVER. 

Dedication  of  as  highway  useable  only  when  a  river  is  impassable,  ii.  148. 
Navigable  river  when  a  highway,  ii.  144-157. 
Effect  of  obstructions  in,  ii.  157. 
Erection  of  weirs  in,  ii.  157. 
Soil  of,  in  whom,  ii.  157. 

As  far  as  tide  ebbs  and  flows  ownership  of  soil  to  low  water  mark  in  proprietor  of 
adjoining  bank,  ii  186. 

Below  low-water  mark  soil,  sea- weed,  &c.,  belong  to  public,  ii.  186. 

Whole  river  in  all  states  of  tide  is  common  fishery  and  public  highway,  ii.  !£6. 

Owner  of  soil  may  build  wharves  to  low-water  mark,  ii.  186. 
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RIVER. 

Owner  of  adjacent  soil  must  not  obstruct  channel,  ii.  186. 

Above  ebb  and  flow  of  tide  ownership  of  soil  to  centre  in  adjoining  proprietor, 
ii.  187. 

If  stream  be  in  fact  usually  navigable  public  may  use  it  as  a  highway,  ii.  187. 

Obstructions  in,  ii.  187. 

Ownership  of  soil  under  Mississippi,  ii.  187. 

General  distribution  of  ownership  of  soil  where  islands  in  river,  ii.  187. 

Grant  of  land  as  bounded  by,  carries  title  to  centre,  ii.  188. 

Owner  may  restrict  grant,  ii.  188. 

In  some  states  great  rivers  obey  law  of  tide  waters,  ii.  189. 

Title  of  owner  to  low-water  mark,  ii.  189. 

In  some  states  if  stream  not  public  or  navigable  title  of  abutting  owner  goes  to 
centre,  ii.  189. 

In  some  states  grant  to  adjacent  proprietors,  navigable  rivers  absolute  to  high 
water  mark  and  qualified  to  low- water  mark.  ii.  189. 

Right  of  owner  between  high  and  low-water  mark  a  species  of  property,  ii.  189. 

In  cases  of  pu-blic  lands  of  United  States  grantee's  title  only  to  margin  of  stream, 
ii.  189. 

At  common  law  test  of  navigability  ebb  and  flow  of  tide,  ii.  190. 

Still  rule  in  some  states,  ii.  190. 

Not  in  others,  ii.  190. 

Test  of  navigability  where  ebb  and  flow  of  tide  test  repudiated,  ii.  190. 

Actual  navigability,  ii.  190. 

ROYAL  COLLEGE  OF  PHYSICIANS. 

By-law  of,  against  suing  for  fees,  275. 

SAILOR. 

May  not  insure  wages,  why,  868. 

Claim  of,  for  wages,  when  voyage  unperformed,  ii.  12. 

SALE.     See  CONDITIONAL  SALES. 

By  fraud  of  purchaser,  voidable  at  election,  829. 

But  not  where  resale  to  a  bona  fide  purchaser,  1222-3,  1229. 

Suppression  of  evidence  of  value,  presumption  from,  686. 

In  the  absence  of  property  confers  no  title,  1220,  1222. 

When  not  defeated  by  delivery  ofji.fa.,  821. 

Fraudulent  misrepresentation,  on,  294  et  seq.     See  FALSE  REPRESENTATION. 

Of  same  thing  to  different  persons,  what  possession  will  give  superiority  of  right, 
1219. 

Warranty  on,  294,  304.     See  WARRANTY. 

Of  specific  chattel  passes  property,  when,  276,  339. 

Seller  may  rescind  for  fraud,  303. 

Second  purchaser  no  better  title  than  first,  1204. 

Except  where  buys  in  market  overt,  7,  1220. 

Or  buys  negotiable  instrument,  1204. 

Semble,  sale  not  rescinded  by  stoppage  in  transitu,  1197-1199,  1235,  1253. 

Rescission  for  fraudulent,  1197-1199. 

No  rescission  of,  for  breach  of  warranty,  302,  334. 

When  payment  a  condition  to  transfer  of  property,  1177,  1187. 

Contract  of,  when  ambulatory  until  delivery,  1166. 

Seller  on  credit,  when  Hable  for  resale,  387. 

Breach  of  condition  of  sale  entitles  buyer  to  rescind,  302,  323. 

Misdescription,  when  such  breach,  302,  303,  323. 

Mistake  as  to  subject-matter  of,  effect  of,  302,  323. 

Of  one  fhing  as  another,  effect  of,  302. 

Of  chattels  without  delivery,  31  et  seq.  36.     See  FRAUDULENT  CONVEYANCE*. 

To  one  falsely  pretending  to  be  an  agent,  1229-1230. 

Fraudulent,  by  agent,  duty  of  principal,  350. 

Fraud  vitiates  every,  ii.  46. 

Accepting  proceeds  of  unauthorized,  precludes  owner  from  treating  it  as  a  tort, 
ii.  137. 

Wager  clothed  in  form  of,  ii.  320. 

SALE  BY  SAMPLE. 
No  warranty,  324. 


1172  INDEX. 

SALE  BY  SAMPLE. 

To  execute  the  contract,  goods  must  correspond,  324. 

Not  a  conditional  sale,  324-325. 

Wlmt  is  a,  325. 

Remedies  of  vendee,  326,  334. 

When  description  of  goods  and  sample  do  not  correspond,  327. 

SALE  OF  GOODS.     See  ACTION  ;  AFFIRMANCE  ;    PRINCIPAL  AND  AGENT  ;  WAR- 
RANTY. 

When  breach  of,  warranty  may  be  set  up  in  reduction  of  damages,  ii.  18,  19,  20. 
Affirmance  of  by  assignees  in  bankruptcy  by  suing  on  contract,  ii.  124,  130-134. 
Affirmance  of  tortious  sale  by  receipt  of  proceeds,  ii.  132,  133. 
Eifect  of  when  sale  is  by  agent  for  known  principal,  ii.  386,  392,  398. 
For  undisclosed  principal,  ii.  386,  392,  406-425. 
Effect  of  procuring  supply  of  goods  to  a  third  person  by  fraud,  ii.  414. 
By  auctioneer,  effect  of,  ii.  280,  422. 
By  agent  for  a  foreign  principal,  ii.  386,  403,  424,  425. 

Effect  of  sale  of  goods  to  sub-vendee  in  reliance  on  warranty  of  original  vendor, 
ii.  562. 

Effect  of  validity  of  sale  of  goods  abroad  according  to  lex  loci,  ii.  781-786. 

SATISFACTION.     See  ACCORD  AND  SATISFACTION. 
Meaning  of  term,  640.  . 

SCHOOL. 

Setting  up  a,  near  another  school,  not  actionable,  499. 

SCHOOL  PURPOSES. 

Land  may  be  dedicated  for,  ii.  165. 

SCIENTER. 

Material  in  action  for  false  representation,  294-297,  317. 
Not  so  in  an  action  for  warranty,  294-297. 
What  equivalent  to,  296. 

SCIENTIFIC  PERSONS. 

Their  opinions,  when  evidence,   877. 

SCIRE  FACIAS. 

E fleet  of  judgment  in,  as  an  c^t'ipi'i-l,  ii.  743. 

SCOTCH  BOND. 

English  Statute  of  Limitations  pleadable  to,  1056. 

SEA.     See  HIGH  SEAS. 

Invading  banks,  a  common  enemy,  497. 

SEAL. 

Liability  for  injuring  in  engraving,  391. 
When  does  not  import  consideration,  778. 

SECRET  PROCESS. 

Does  not  come  within  general  rule  as  to  restraint  of  trade,  781. 

SECRECY. 

A  mark  of  fraud,  2. 

SEDUCTION. 

Of  servant  from  service,  action  for,  507. 

Promise  to  pay  annuity  to  victim,  void,  274. 

Unless  under  seal,  274,  725,  730. 

Bond  in  consideration  of  past,  good,  725. 

Though  cohabitation  continues,  725. 

In  consideration  of  future  cohabitation,  void,  725. 

When  action  maintainable  for,  by  father,  498,  807. 

When  not,  499,  807. 

SEIGNORY. 

No  question  concerning  it  can  be  tried  in,  1038. 

SEIZURE. 

Of  goods  under  j?. /a.,  when  satisfies  debt,  248,  928. 
Of  persons  under  ca.  sa.,  248. 
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SELF-DEFENCE. 

Against  common  enemy,  damage  by  act  done  in,  not  actionable,  497. 
Hitting  A.,  by  accident,  in  parrying  B.,  actionable,  800. 

SEPARATE  MAINTENANCE.     See  HUSBAND  AND  WIPE. 

Effect  of  allowance  made  by  husband  to  wife  on  his  liability  on  her  contract    ii. 
486,  487,  494,  499,  501,  509. 

SEPARATION  DEEDS. 

When  void  as  against  creditors,  18. 
When  void  as  illegal,  723,  735. 

SERVANT.     See  ACTION;  MASTER;  WAGES. 

Remedies  of,  in  cases  of  wrongful  dismissal,  ii.  29,  33. 

Constructive  service  not  sufficient,  ii.  29-32. 

Effect  of  illness  of,  on  wages,  ii.  33. 

Contract  of  hiring  by,  ii.  43. 

How  far  usage  affects  contracts  for  hiring  of,  ii.  43 

Cross-action  by  master  against,  ii.  44. 

SESSIONS.     See  ESTOPPEL. 

Effect  of  order  of  as  an  estoppel,  ii.  750. 

SET-OFF.     See  MUTUAL  CREDIT  ;  PRINCIPAL  AND  AGENT. 

Payment  by  tenant  of  debt,  prior  charge,  etc.,  when  not  merely  a,  281-285. 

Provisions  of  Common  Law  Procedure  Act,  1860,  as  to,  ii.  123. 

Effect  of  joinder  of  too  many  plaintiffs,  ii.  123. 

Of  Judicature  Act,  1873,  ii.  19,  22,  123,  132,  341. 

Of  agent's  debt  against  principal,  ii.  118-124. 

Mode  of  pleading,  ii.  122. 

Effect  of  suing  in  name  of  principal  or  agent,  ii.  120,  121,  423. 

Whether  principal's  debt  can  be  set  off,  in  action  in  name  of  agent,  ii.  121. 

How  far  necessary  that  debts  should  be  mutual,  if  a,  122,  123,  423. 

Where  agent  sues  as  trustee  for  principal,  ii.  122,  424. 

How 'far  counterclaim  for  unliquidated  damages  now  allowed,  ii.  122. 

Against  a  partner  allowed  by  firm  to  appear  sole  owner,  ii.  122. 

In  cases  of  bankruptcy,  on  bills  of  exchange,  ii.  124,  131,  132. 

Mutual  credits,  ii.  124,  130,  330,  336-344. 

Mere  deposit  of  property  not  sufficient,  ii.  330. 

Must  naturally  terminate  in  mutual  debts,  ii.  338. 

When  debts  provable  may  be  set  off,  ii.  342. 

Effect  of  notice  of  act  of  bankruptcy,  ii.  336. 

Effect  of  accommodation  acceptances,  ii.  338,  340. 

Demands  must  be  in  same  right,  ii.  341. 

Claim  must  not  formerly  have  been  for  unliquidated  damages,  ii.  342. 
^,   Set-off  in  respect  of  loss  on  a  policy,  ii.  342. 

Bills  and  notes  not  yet  due.  ii.  339,  340. 

Debts  payable  on  a  contingency,  ii.  338-340. 

Mutual  dealings  whether  wider  than  mutual  credits,  ii.  343. 

Effect  of  suing  in  name  of  principal  or  agent  on  rights  of,  ii.  118-123,  423. 

Effect  of  late  decisions  on  statutes  of,  ii.  424,  121,  122. 

Whether  money  due  from  cestui  que  trust  can  be  set  off  against  trustee,  ii.  122 
424. 

Right  of,  when  action  brought  by  a  trustee  or  nominal  plaintiff,  ii.  122,  424. 

How  far  plea  of  creates  estoppel,  ii.  753. 

Misapprehension  must  be  induced  by  principal  to  enable  defendant  to  set  off  agent's 
debt   ii.  123. 

Debt  due  by  principal  may  be  set  off  in  suit  brought  on  his  behalf  by  agent,  ii.  123. 

Debt  due  by  owner  of  vessel  cannot  be  set  off  in  a  suit  brought  on  charter-party 
by  master  for  benefit  of  owner,  ii.  123. 

No  set  off  .unless  debts  due  in  same  right,  ii.  344. 

By  husband  and  wife,  ii.  345. 

Debt  due  by  one  man  cannot  be  set  off  in  suit  brought  by  another,  ii.  345. 

Against  administrator,  ii.  345. 

By  executor,  ii.  345. 
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SET-OFF. 

Of  judgment  purchased  by  administrator,  ii.  345. 

When  plaintiff's  demand  could  not  be  set  off  against  defendant's  the  latter  cannot 
be  received  as  defence  to  suit  brought  by  plaintiff,  ii.  345. 

Rule  that  debt  of  ancestor  cannot  be  set  off  in  suit  by  heir,  ii.  345. 

Rule  that  when  cause  of  action  transferred  by  assignment  debt  of  assignor  can- 
not be  pleaded  in  suit  by  assignee,  ii.  346. 

In  bankruptcy  cases,  ii.  346. 

In  insolvency,  ii.  346. 

Courts  favor  right  of  against  assignees  of  bankrupts  or  insolvents,  ii.  347. 

Principle  of  applicable  to  winding  up  of  insolvent  corporations,  ii.  347. 

Equitable,  ii.  348. 

Jurisdiction  of  equity  over,  ii.  348. 

Claim  purchased  by  debtor  after  notice  of  petition  filed  by  creditors  for  discharge 
as  insolvent  can  be  used  as  defence  to  suit  by  assignee,  ii.  352. 

Section  20  Act  of  1867  prohibiting  set  off  of  debt  purchased  after  filing  petition  in 
bankruptcy,  ii.  353. 

Cases  in  which  will  be  refused  as  fraud  on  intention  of  parties  or  contrary  to  legal 
policy,  ii.  353. 

No  set  off  when  goods  sold  for  cash  with  agreement  money  shall  be  paid  at  once 
without  drawback  or  deduction,  ii.  353. 

By  member  of  insolvent  mutual  insurance  company,  ii.  354. 

Consideration  of  effect  of  assignment  on  right  of,  ii.  354. 

Demand  acquired  or  falling  due  after  assignment  may  be  set  off  in  suit  brought  for 
use  of  assignee,  ii.  354. 

Demand  acquired  after  notice  of  assignment  cannot  be  set  off  against  assignee, 
ii.  354. 

.         Whether  payment  by  surety  after  notice  that  principal  has  assigned  demand  in  suit 
can  be  set-off' against  assignee,  ii.  354. 

Creditor  cannot  compel  third  party  who  has  had  mutual  dealings  with  him  and  his 
insolvent  debtor  to  assist  former  in  obtaining  set  off,  ii.  354. 

Generally  equity  will  not  enlarge  right  of  set  off,  ii.  355. 

Exceptions,  ii.  355. 

Insolvency  alone  will  not  authorize  equity  to  enforce  set  off  not  valid  at  law,  ii.  355, 

Effect  of  bankruptcy  and  insolvency  on,  ii.  355. 

Rule  as  to  in  mutual  demands  in  suits  brought  after  death  of  those  by  or  to  whom 
they  are  due,  ii.  358. 

Disposition  of  American  courts  to  enlarge  right  of  set  off,  ii.  359. 

Airt-nt  who  buys  in  his  own  name  cannot  set  off  debt  due  by  undisclosed  principal, 
ii.  359. 

Joint  debt  cannot  technically  be  set  off  against  a  several  one,  ii.  359. 

A  several  debt  cannot  be  set  off  against  a  joint,  ii.  359. 

Debt  due  to  one  man  cannot  be  set  off  in  suit  against  another,  ii.  360. 

Debt  due  by  to  principal  may  be  a  defence  in  action  brought  against  surety  by  cred- 
itor, ii.  360. 

Debt  due  to  one  of  two  defendants  may  be  equitably  set  off  in  suit  on  cause  of 
action  on  which  both  jointly  interested,  ii.  360. 

Debt  due  to  two  may  be  used  as  set  off  against  several  debt  of  one  with  concur- 
rence of  other,  ii.  360. 

Debt  due  by  one  of  parties  plaintiff  in  joint  action  cannot  be  set  off  by  defendant, 
ii.  360. 

Whether  debt  due  by  firm  can  be  set  off  in  suit  brought  for  individual  debt  of  one 
of  parties,  ii.  360. 

Equitable,  ii.  360. 

SETTLEMENT. 

In  account  when  a  payment.  984. 

Deed  of,  28.  See  FRAUDULENT  CONVEYANCE. 

Of  claim,  when  a  consideration,  30. 

On  wife  when  void  as  against  creditors,  19,  20,  24,  25. 

TJnder  s.  92  of  Bankruptcy  Act,  1869,  21. 

Under  s.  91,20. 

Void  when  intended  to  defraud  future  ones,  24 

By  person  about  to  embark  in  hazardous  trade,  25. 

When  void  though  party  making  it  not  the  debtor,  25-26. 

When  as  against  purchasers,  27. 
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SETTLEMENT. 

Of  disputed  account  by  payment  of  less,  637,  677. 
By  payment  of  groundless  claim,  637. 
By  agreement  to  pay  part  of  claim,  637. 

SEVERABLE  CONTRACTS. 

Whether  one  party  may  rescind  for  failure  of  exact  performance  by  other,  ii.  50. 
Object  of  contract  that  determines  its  severability,  ii.  52. 

SEWERS.     See  HIGHWAYS. 

SHARES.     See  ESTOPPEL. 

Whether  within  reputed  ownership  clause  of  Bankruptcy  Act,  ii.  269. 
Effect  of  signing  transfers  of  in  blank,  ii.  813-815. 

SHEAF. 

Distrainable,  785,  790. 

SHERIFF.     See  RETURNING  OFFICER. 

Not  a  trespasser  by  relation  to  act  of  bankruptcy,  820,  832,  835,  837. 
Formerly  liable  for  seizure  and  sale,  before'notice  of  act  of  bankruptcy,  820,  832,  835. 
Relieved  by  protecting  clauses  of  Bankruptcy  Acts,  834. 

Seizure  without  notice,  sale  with  notice  after  commission,  sheriff  liable,  in  trover, 
Cooper  v.  Chitty,  810  et  seq.,  835. 
Notice  to,  not  sufficient  to  invalidate  execution,  830. 

Course  where  judgment  debtor's  title  doubtful,  834.     See  INTERPLEADER, 
Ratification  by  execution  creditor  of  acts,  684. 
Bound  to  levy  goods  fraudulently  conveyed  or  taken  in  execution,  26. 
Bond  to,  for  fees  void,  764. 
Got  no  pay  at  common  law,  764. 
When  may  break  house  to  execute  process,  238  et  seq. 
May  break  house  of  a  third  person,  when,  238,  243. 
May  break  house  to  take  for  felony  or  on  suspicion  of,  240. 
May  break  house  to  deliver  possession  in  ejectment,  240. 
May  not  break  defendant's  house  to  execute  civil  process,  242. 
If  door  open  may  enter  house  to  execute  civil  process,  240. 
May  break  stranger's  house,  when,  242,  243. 
When  so  doing  a  trespasser,  244,  245. 
When  not,  244,  245. 

House  only  castle  for  self  and  family,  243. 
Execution  of  fi.  fa.  good,  though  effected  by  trespass,  243,247. 
Semble  not  so  of  ca.  sa.,  248. 
May  break  inner  doors  for  execution,  244,  246. 

Or  doors  of  outhouses,  &c.,  244.  * 

May  break  outer  doors,  to  retake  after  escape,  244. 
May  break  out  to  carry  off  goods  taken  in  execution,  246. 
Or  if  ejected,  to  regain  admission,  244. 
What  not  a  breaking  of  the  door,  245. 
May  break  outer  doors  at  the  king's  suit,  239,  246. 
After  demand  of  admission,  &c.,  and  notice  of  process,  &c.,  239,  246. 
Suspicion  of  guilt  of  felony  not  enough  to  justify,  247. 
Exception  from  this  rule,  247. 

Need  not  demand  admission  before  breaking  inner  door,  246. 
May  break  out  after  arrest  by  touching  through  hole,  245. 
Execution  may  be  set  aside  if  effected  by  trespass,  248. 
Liability  of,  to  creditor  if  set  aside,  248. 
Duty  of,  before  house-breaking,  239-241,  245. 
Practice  to  discharge  defendant  arrested  by  unlawful  breaking,  248. 
Not  liable  for  false  return,  unless  actual  damage,  503. 
Cannot  arrest  or  detain  debtor  already  in  custody  on  invalid  writ,  249. 
Not  liable  in  trespass  for  detaining  prisoner  too  long,  262. 
Creditor  not  liable  by  ratification  for  acts  of,  when,  684. 
Liability  of,  as  returning  officer,  472.     See  RETURNING  OFFICER. 
Not  liable  for  taking  insufficient  bail,  476. 

When  bound  to  levy  though  goods  assigned,  26.  See  FRAUDULENT  CONVEYANCE. 
Effect  of  representations  to,  as  to  person  to  be  arrested,  ii.  89. 
No  action  lies  unless  representation  fraudulent,  ii.  89,  90. 
When  estoppel  created,  ii.  807. 
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SHIP.     See  CARRIER  ;  STOPPAGE  IN  TBANSITU  ;  WHARFINGER.. 
Liability  of  owner  as  common  carrier,  392. 

At  sea,  sale  of,  not  void  against  creditors,  for  want  of  delivery,  16. 
Effect  of  mortgage  of,  389. 

Owner  may  sue  for  damage  by  dangerous  cargo  when,  395. 
Condition  by,  when  does  not  extend  to  gross  negligence,  404. 
When  ships  pass  to  assignees  under  bankrupt  acts,  ii.  269. 
Within  reputed  ownership  clauses,  ii.  269. 

Foreign,  not  within  statute  requiring  interest,  in  assuted,  ii.  316. 
Effect  of  proceedings  against  in  Admiralty  Court  in  subsequent  action  at  law, 
ii.  768. 

SHIP  BROKERS. 

Action  by,  for  commission,  ii.  16. 

SHOP-BOOK. 

Entries  in,  when  evidence,  563.     See  ENTRIES. 

SHRUBS. 

Not  distrainable,  when,  787. 

"  SIC  UTERE  TUO  UT  ALIENUM  NON  L^EDAS." 
Application  of  the  maxim,  501. 

SICKNESS. 

When  it  releases  a  party  from  performance  of  residue  of  contract,  ii.  36. 
When  performance  of  contract  prevented  by,  in  what  cases  plaintiff  entitled  to 
compensation,  ii.  41. 

SIGNATURE. 

Of  agreement  within  s.  4  of  Statute  of  Frauds,  523. 

Need  only  be  of  party  to  be  charged,  523. 

Of  agent,  sufficient  under  Railway  and  Canal  Traffic  Act,  when,  403. 

SIGNATURE.     See  GUARANTEE. 

What  is  sufficient  to  a  guarantee  under  Statute  of  Frauds,  ii.  272-276. 

Signature  by  auctioneer,  ii.  280,  422. 

By  initials,  ii.  281. 

By  a  mark,  ii.  281. 

By  a  stamped  fac  simile,  ii.  281. 

By  hand  under  guidance  of  another,  ii.  281. 

Acknowledgment  of,  effect  of  under  will  act,  ii.  282. 

Man  may  make  signature  of  another  virtually  his  own,  ii.  430. 

SILENCE. 

When  a  false  representation,  319-323. 

SIMONY. 

Bond  void  for,  725. 

SKILL. 

Liability  for  not  exercising,  391,  409. 

SLANDER.     See  DAMAGES  ;  DEFAMATION  ;  LIBEL  AND  SLANDER. 
Privileged  communications,  496,  497. 
Where  damage  remote,  507. 

What  is  sufficient  special  damage  to  sustain  action  for,  ii.  549,  551-554. 
Damage  must  not  be  too  remote,  ii.  549,  551-554. 

SLANDER  OF  CHATTEL,  ii.  995. 
SLANDER  OF  TITLE,  ii.  995. 

SOLDIER. 

When  not  liable  to  foreigners  for  hostile  acts,  1063. 

SOVEREIGN  PRINCE. 

Liability  of,  to  suits  in  foreign  countries,  1061,  1062. 
How,  when  British  subject,  1061,  1062. 
Liability  here  in  rem,  1061,  1062. 
Not  liable  for  acts  of  state,  1061,  1062. 
May  sue  for  private  wrongs,  1063. 
Cannot  for  invasions  of  prerogative,  1063. 
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SPECIAL  CASES. 

Power  and  duty  of  justices  to  state,  when,  1104. 

SPECIAL  CONTRACT.     See  CONTRACT. 

Indebitatus  assumpsit  would  not  lie  as  long  as  it  was  open,  ri.  8-33. 
Exceptions  to  this  rule,  ii.  17,  23. 
Effect  of  part  performance,  ii.  13-17. 
When  a  new  contract  is  implied  from,  ii.  17-22. 
When  assumpsit  lies  on,  ii.  33. 
When  assumpsit  will  not  lie  on,  ii.  33. 

Where  remains  unaltered  and  work  performed  not  according  to  terms,  ii.  34. 
Where  plaintiff  performs  extra  work  without  knowledge  of  defendant,  ii.  35. 
When  plaintiff  has  performed  part  and  been  prevented  by  defendant  ftcm  peifcrm- 
ing  residue,  ii.  35. 

When  act  of  God  discharges,  ii.  36. 

When  sickness  relieves  a  party  to,  ii.  36. 

When  prevention  or  tender  and  refusal  equivalent  to  performance,  ii.  37. 

SPECIAL  DAMAGE.     See  DAMAGES  ;  LIBEL  ;  SLANDER. 

Effect  of  when  resulting  from  repetition  of  a  slander,  ii.  549,  551-554. 

SPECIALTY. 

Failure  of  consideration  a  good  defence  to,  749. 

SPECIFIC  PERFORMANCE. 

Decree  for,  of  contract  in  restraint  of  trade,  766. 

SPENDTHRIFT  TRUST. 

Validity  of,  126  et  seq. 

SPIRITUAL  COURT.     See  ESTOPPEL  ;  HUSBAND  AND  WIFE  ;  JUDGMENT. 
Effect  of  decrees  of,  as  evidence  on  question  of  marriage,  ii.  734,  762,  765. 
Effect  of  grant  of  probate  by,  ii.  761,  762. 

SPOLIATION. 

Distinction  between,  and  alteration,  1309  et  seq. 
Of  deeds,  in  what  cases  of  no  effect,  1311. 

SPRINGING  USE. 

Limitations  by  way  of,  139, 

SQUARES,  WALKS,  ETC.     See  HIGHWAY. 
May  be  created  by  dedication,  ii.  164. 

SQUATTER. 

On  government  land  cannot  make  valid  dedication,  ii.  158. 

STAKEHOLDER.     See  ILLEGALITY  ;  WAGER. 

Rights  of  parties  against,  on  repudiation  of  wager  before  its  decision,  ii.  311,  312, 
544. 

Effect  of  money  being  still  in  stakeholder's  hands,  ii.  311,  312. 

Of  payment  over  by  stakeholder,  ii.  311,  312,  544. 

Money  in  hands  of,  when  may  be  recovered  back,  ii.  319. 

Notice  to,  not  to  pay  over,  ii.  319. 

Money  in  hands  of,  may  be  recovered  before  payment  to  winner,  ii.  546. 

Mere  agent  or  bailee,  ii.  319. 

STAMP. 

Proper  presumed,  if  instrument  withheld,  when,  686. 
Pledge  does  not  require  a  mortgage  stamp,  389. 
When  alteration  requires  a  new,  1305. 

STANDING  BY. 

Doctrine  of,  applied  to  case  of  mortgage,  905. 

STATUTE  OF  FRAUDS.     See  FRAUDS  (STATUTE  OF). 

STATUTES.     See  ILLEGALITY. 

Remedy  when  liability  not  created  by,  form  provided  by,  571. 
Remedy  when  liability  created  by,  form  not  provided  by,  571. 
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STATUTES. 

Remedy  when  liability  created  by,  mode  of  remedy  provided,  571. 

Not  creating  liability,  giving  form,  old  form  may  used,  571. 

Action  for  infringing,  when  penalty  only  imposed  by,  571. 

Contracts  prohibited  are  void,  725.     See  ILLEGALITY. 

When  imperative  when  directory,  733. 

Explanation  of,  by  contemporaneous  usage,  492. 

Of  limitations,  982.     See  LIMITATIONS. 

When  several  acts  separate  offences  under,  1079. 

STATUTES  CITED  IN  VOLUME  I.  (ENGLISH.) 

17  John,  Magna  Charta  (c.  29,  Monopoly,  Edited  9  Hen.  3),  757. 
4  Ed.  1,  c.  6,  (De  bigamis),  234. 

50  Ed.  3,  c.  6,  9. 

2  Rich,  2,  c.  3  (Fraud.  Conv.  [repealed]),  9. 

6  Rich.  2,  c.  2,  (Venue),  1047. 

3  Hen.  7,  c.  4,  9. 

4  Hen.  4,  c.  18,  1047. 

32  Hen.  8,  c.  4,  (Conditions),  135. 

32  Hen.  8,  c.  34  (Covenant,  Reversion),  151  et  seq. 

35  Hen.  6,  c.  8  (Jury),  1048. 

5  &  6  Ed.  6,  c.  16,  ss.  2,  3,  4  (Sale  of  Offices),  725. 

13  Eliz.  c.  5  (Transfers  void  against  Creditors),  1  et  seq,  31  et  seq. 
27  Eliz.  c.  4  (Transfers  void  against  Purchasers),  1,  5  et  seq. 

c.  6  (Jury),  1048. 
31  Eliz.  c.  6  (Simony),  725. 
21  Jac.  1,  c.  19  (Bankruptcy),  1167. 

c.  16,  (Joinder),  1412. 

16  &  17  Car.  2,  c.  8  (Jeofails,  Venue),  1048. 

29  Car.  2,  c.  3  (Stat.  of  Frauds),  not  to  be  a  means  of  fraud,  875. 
s.  4  (Guarantee),  516  et  seq. 

(Contracts  for  more  than  a  year),  614  et  seq. 
(Lease),  928. 
s.  17  (Sale),  519,  524. 
c.  7  (Sunday),  1079. 

2  W.  &  M.,  Sess.  l,*c.  5,  s.  2  (Distress,  Sale),  261,  967. 

(Distress,  Sheaves,  &c.)>  790. 

8  &  9  Wm.  3,  c.  11,  s.  3,  (Forfeiture)  114. 

3  &  4  Anne,  c.  9  (Negotiability),  853. 

4  Anne,  c.  16,  s.  9,  (Attonmicnt),  968. 

s.  12  (Forfeiture),  114. 
4  &  5  Anne,  c.  6  (Jury  to  be  de  corp.  com.),  1048. 

9  Anne,  c.  14  (Gaming),  725. 

12  Anne,  s.  2,  c.  12  (Simony),  725. 

4  Geo.  2.  c.  28,  s.  5  (Distress),  790. 

s.  4  (Forfeiture),  114,  121. 
s.  6  (Merger),  155. 

5  Geo.  2,  c.  30,  §  11  (Bankruptcy),  1460. 

7  Geo.  2,  c.  8,  s.  «  (Stock  Jobbing  [repealed]),  728. 

c.  15  (Carrier  by  Water),  404. 
11  Geo.  2,  c.  19,  s.  8  (Distress),  790. 

s.  19  (Distress  [tresp.  ab  »«*.]),  260,  261,  787,  1349. 

13  Geo.  2,  c.  18,  s.  5  (Certiorari),  1096. 

17  Geo.  2,  c.  38,  s.  8  (Distress.  Poor  Rate),  262. 
24  Geo.  2,  c.  18,  1048. 

14  Geo.  3,  c.  38  (Wager  Policies),  863. 

26  Geo.  3,  c.  86,  s.  2  (Fire,  Carriers),  404. 

36  Geo.  3,  c.  86  (Butter),  725. 

39  &  40  Geo.  3,  c.  98  (Thellusson  Act),  776. 
43  Geo.  3,  c.  141  (Protection  of  Justices),  1087. 
49  Geo.  3,  c.  121,  s.  19  (Bankrupt  Leases),  1264. 
c.  126,  s.  4  (Sale  of  Offices),  725. 

51  Geo.  3,  c.  64,  s.  4  (India  Bond,  negotiable),  847. 
53  Geo.  3,  c.  159  (Carriers  by  Sea),  404. 

c.  127,  63  (Witnesses),  1372. 
58  Geo.  3,  c.  50,  s.  6  (Distress),  788. 
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57  Geo.  3  c.  60,  s.  3  (Brokers),  728. 

4  Geo.  4,  c.  34  (Master  and  Servant),  1100. 

C.  83  (Factors),  1209,  1223. 

6  Geo.  4,  C.-16,  s.  12  (Bankruptcy  [repealed]),  825,  1268,  1460. 

s.  75,  1264. 

c.  81,  ss.  25,  26  (Excise),  728. 
c.  94  (Factors),  1209  et  seq. 
c.  155,  s.  53  (Pilot),  404. 

7  Geo.  4,  c.  57  (Insolvency),  1461. 
7  &  8  Geo.  4,  c.  25  (Simony),  725. 

9  Geo.  4,  c.  14,  s.  1  (Lord  Tenterdeu's  Act),  983,  1017,  1412. 

s.  6,  299. 

c.  15  (Witnesses),  1372. 
c.  15  (Amendment),  1423. 
c.  94  (Simony),  725. 

11  Geo.  4  &  1  Wra.  4  (Land  Carrier's  Act)  396. 
1  Wm.  4,  c.  22  (Interrog.),  1040. 
1  &  2  Wm.  4,  c.  56,  ss.  7,  25  (Bankruptcy),  261. 

c.  58,  s.  6  (Interpleader),  834. 
3&  4  Wm.  4,  c.  41  (Witnesses),  1372. 

c.  42,  s.  14  (Executors),  773. 
s.  9  (Joinder),  1412. 

s.  23  (Change  of  Local  Venue),  1049,  1423. 
c.  82  (Witnesses),  1372. 

5  &  6  Wm,  4,  c.  50  (Highways),  262. 

c.  76,  s.  14  (Patent),  757. 

(Restraints  of  Trade  in  Boroughs),  757. 
c.  83  (Patent),  757. 

1  &  2  Viet.  c.  45  (Judge),  835. 

c.  77  (Witnesses),  1372. 
c.  110  (Insolvency),  495,  1461. 
s.  61  [Repealed]. 

2  &  3  Viet.  c.  29  (Bankruptcy),  825. 

c.  57  (Patent),  757. 

5  &  6  Viet.  c.  39  (Agents  instrusted,  Advances),  1210,  1223. 

c.  116  Insolvency),  1461. 

6  &  7  Viet.  c.  18  (Registration),  495. 

s.  22  (Returning  Officer),  510. 
c.  85  (Witnesses),  1372. 

7  &  8  Viet.  c.  76  [Repealed],  153. 

c.  96  (Insolvency),  1461. 

c.  110,  s.  29  (Director  of  Co.),  732. 

8  Viet.  c.  47,  s.  2  (Dog  Stealing;,  791. 

8  &  9  Viet.  c.  106,  s.  9  (Merger),  153. 

9  &  10  Viet.  c.  93  (Accidental  Death),  498. 

c.  98  (Pawnbrokers),  391. 

11  &  12  Viet.  c.  43  (Jervis  Act,  Summary  Convictions),  1090  et  seq. 

c.  44,  s.  2  (Jervis  Act,  Protection  of  Justices),  1087. 
c.  63,  s.  131  (Public  Health).  262. 
,c.  106,  s.  4  (Bankruptcy,  Renewal  of  Debt),  825. 

12  &  13  Viet.  c.  106,  s.  14  (Bankruptcy),  1261,  Repealed. 

s.  133  (Bankruptcy,  Execution),  827. 
s.  145  (Bankruptcy,  Leases),  1264,  1268. 
s.  184,  827. 
s.  204  (Bankruptcy),  273. 

14  &  15  Viet.  c.  25,  s.  1  (Emblements),  933. 

c.  25,  s.  2  (Distress),  791. 

c.  100  s.  1  (Amendments),  1424. 

15  &  16  Viet.  c.  76  (1st  Com.  L.  P.  Act,  1852). 

ss.  41,  182  (Change  of  Local  Venue)  ;   1049. 
c.  83,  s.  36  ;   563. 

17  &  18  Viet.  c.  125,  s.  83  (Eq.  Defence)  ;  643. 
s.  20  (Witnesses);   1372. 
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17  &  18  Viet.  c.  31  (Railway  and  Canal  Traffic  Act,  1854)  ;  399  et  sea. 

c.  36  (Bills  of  Sale  Act)  ;   12  et  seq. 
c.  90  (Usury)  ;   725. 
c.  104,  ss.  55,  57  ;   16. 

s.  388  (Pilot)  ;  404. 

ss.  502-516  (Carriers  by  Water)  ;  404. 

18  &  19  Viet.  c.  Ill  (Bill  of  Lading)  ;   1208. 

c.  120  (Building)  ;  725. 

19  &  20  Viet.  c.  25  (Crossing  Cheque)  ;  857. 

s.  3  (Guarantee)  ;  579. 
s.  6  (Acceptance  of  Bill)  •  840. 
c.  108,  s.  5  (Distress)  ;  792. 
s.  SO  (Costs)  ;  406. 

20  &  21  Viet.  c.  43  (Justices'  Special  Case  Act)  ;   1104  et  seq. 

c.  79  (Crossing  Cheque)  ;  857. 
c.  90,  s.  31  (Medical  Act)  ;  275. 
c.  35,  (Conditions,  Forfeiture)  ;  95  et  seq. 
s.  3  (Merger)  ;    152. 

21  &  22  Viet.  c.  48,  s.  1  (Witnesses)  ;   1372. 

22  Viet.  c.  10,  s.  1  (Witnesses)  ;   1372. 

23  Viet.  c.  28  (Stock  Jobbing)  ;  728. 

C.  126  (3rd  C.  L.  P.  Act,  1860)  ; 

ss.  14,  15  (Interpleader)  ;  835. 

23  &  24  Viet.  c.  154,  s.  3  (Ireland,  Reversion),  174. 

c.  63  (Witnesses)  ;  1372. 

24  &  25  Viet.  c.  66,  ss.  78,  85  (Fraudulent  Agent)  ;   1214. 

c.  100,  s.  60  (Verdict,  Indictment)  ;   1101. 
c.  134  "The  Bankruptcy  Act,  1861,";  825,  1261.  [Repealed.] 
s.  131  (Bankruptcy,  Leases)  ;   1262. 

25  &  26  Viet.  c.  63  (Carrier  by  Wafer)  ;  404. 

26  &  27  Viet.  c.  41  (Innkeeper)  :  253. 

c.  125  (Fraudulent  Conveyances)  ;  9. 

28  &  29  Viet.  c.  86,  ss.  1-6  (Partnership)  ;   1334  et  seq 

c.  94  (Carriers'  Amendment  Act)  ;   397. 

29  &  30  Viet.  c.  96,  s.  4  (Bills  of  Sale)  ;   15. 

30  &  31  Viet.  c.  142  (County  Courts)  ;  406. 

31  &  32  Viet.  c.  119,  s.  14  (Carriage  by  Land  and  Sea)  ;  405. 

32  &  33  Viet.  c.  62  (Abolition  of  Imprisonment  for  Debt)  ;  248. 

c.  71  (Bankruptcy  Act,  1869). 
s.  4  (Property)  ;   1262. 
s.  6,  sub  s.  2*(Act  of  Bankruptcy)  ;  20. 
s.  6,  sub  s.  5  (Executions)  ;  827. 
s.  1 1  (Relation)  ;  825. 
s.  15         "  1262. 

s.  17  (Vesting)  ;   1262. 

32  &  33  Viet.  c.  71,  s.  23  (Disclaimer)  ;   1263. 

s.  24  "  1263. 

s.  87  (Execution)  ;  827. 
s.  91  (Settlements)  ;  20. 
s.  92  (Fraudulent  Preference)  ;  21.          , 
s.  94  (Protected  Transactions)  ;  825. 
s.  95  "  "  -  826. 

c.  84  (Bankruptcy  Repeal)  ;   1261. 

33  &  34  Viet.  c.  23  (Felon's  Goods). 

34  &  35  Viet.  c.  79  (Lodger's  Goods  Protection). 

s.  1  "  792. 

s.  2  "  792. 

s.  3  "  792. 

35  &  36  Viet.  c.  93  (Pawnbrokers)  ;  391. 

36  &  37  Viet.  c.  48  (Railway  Commissioners)  ;  399. 

c.  66  (Judicature  Act). 

s.  24  (Equitable  Defences)  ;  643,  644. 

s.  25,  sub  s.  5  (Right  of  Mortgagor  in  Possession  to  sue  foi 
Rents,  &c.)  ;  915. 
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36  &  37  Viet.  c.  66,  s.  25,  sub  s.  6  (Choses  in  Action  assignable)  ;  852,  885. 

s.  25,  sub  s.    11    (In  cases   of  conflict,    Rules  of  Equity  to 

prevail)  ;  278. 
s.  69  (Rules). 

Rule  28,  sched.  Venue,  1049. 
38  &  39  Viet.  c.  77  (Judicature  Amendment  Act). 

40  &  41  Viet.  c.  39  (Factors'  Act),  1211. 

41  &  42  Viet.  c.  31  (Bills  of  Sale  Act)  ;   15. 

c.  38  (Innkeeper's  Act)  ;  256. 

STATUTES  CITED  IN  VOL.  II.  (ENGLISH.) 
Wm.  2,  c.  3,  633. 
c.  25,  628. 

6  Ed.  1.  c.  8,  644. 

13  Ed.  1,  642  (Quia  emptores'). 

18  Ed.  1,  642,  650. 
25  Ed.  3,  c.  4,  157. 

2  Hen.  4,  c.  15,  738. 
4  Hen.  7,  c.  20,  651. 

c.  24,  645,  664. 

11  Hen.  7,  c.  20,  650. 

20  Hen.  7,  13  a  &  b,  200. 

21  Hen.  7,  c.  27,  200. 

22  Hen.  8,  c.  5,  157. 

27  Hen.  8,  c.  10,  528,  533,  641. 

32  Hen.  8,  c.  1,  661. 

C.  31,  633. 
c.  33,  641. 

33  Hen.  8,  c.  31,  650. 

34  &  35  Hen.  8,  c.  20,  650. 
38  Hen-  8,  c.  34,  702. 

13  Eliz.  c.  5,  253,  620. 

c.  10,  684. 

14  Eliz.  c.  8,  633,  650. 

1  Jac.  1,  c.  11,  585,  595. 

21  Jac.  1,  c.  16,  378,  587,  589,  622,  638,  661,  662,  664,  665,  678,  692,  699,  704. 
c    19,  247,  253,  256,  262,  269. 

12  Car.  2,  c.  23,  641. 

c.  24,  660. 

13  Car.  2,  c.  7,  642. 

19  Car.  2,  c.  6,  585,  592,  593,  595. 

Of  Frauds  (29  Car.  2,  c.  3),  414,  421,  803. 
Effect  of  ss.  1,  2,  105,  115. 

s.  3,  800-804. 

s.  4,  88,  272,  278. 

s.  17,  278-283,  417. 
9  Wm.  3,  c.  35,  738. 

3  &  4  Anne,  c.  9,  57. 

4  Anne,  c.  17,  332. 

4  &  5  Anne,  c.  17,  336,  344. 
7  Anne,  c.  25,  57. 
9  Geo.  1,  c.  22,  314. 

2  Geo.  2,  c.  22,  122. 

4  Geo.  2,  c.  28,  206,  258,  533. 

5  Geo.  1,  c.  11,336. 

5  Geo.  2,  c.  30,  125,  127,  129,  330,  331,  333-35,  336,  344. 

7  Geo.  2,  c.  8,  310. 

8  Geo.  2,  c.  24,  122. 

H  Geo.  2,  c.  20,  612,  616,  633,  650,  651. 
19  Geo.  2,  c.  37,  299,  301,  306,  316. 

6  Geo.  3,  c.  19,  269. 
12  Geo.  3,  c.  11,  379. 

14  Geo.  3,  c.  48,  295,  299,  301,  302-304,  306,  307,  310,  311,  313,  314. 
28  Geo.  3,  c.  56,  306. 

35  Geo.  3,  c.  63,  311. 
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43  Geo.  3,  c.  59,  157. 

46  Geo.  3,  c.  135,  336,  344. 

53  Geo.  3,c.  141,  794. 

4  Geo.  4,  c.  83,  809. 

c.  95,  156. 

6  Geo.  4,  c.  16,  126.  219,  267,  269,  282,  336,  337,  342,  344. 

c.  19,  262. 

c.  94,  809. 

c.  120,  549,  773. 
9  Geo.  4,  c.  14,  88,  378,  414. 
1  &  2  Wm.  4,  c.  32,  144. 

3  &  4  Wm.  4,  c.  27,  370,  583,  597,  662,  664,  702. 

c.  27,  s.  1,  effect  of,  690,  705. 

s.  2,  587,  594,  666,  668,  674,  675,  682,  686,   688,   690,   692,  699,  700, 
701-703,  705. 

s.  3,  594,  666,  667,  668,  669,  670,   671,  679,  686,  688,  690,   692,  699, 
700,  701-703. 

S.  4,  672. 

8.  5,  588,  672,  673,  674. 

8.  6,671. 

s.  7,  679,  680,  681,  682-684,  686,  688,  689,  690,  693,  703. 

8.  8,  684,   687. 

8.  9,  685,  687. 

8.  10,  682. 

8.  12,  669. 

8.  13,  669. 

8.  14,  687,  696. 

8.  15,  589,  593,  595,  668,  687,  697,  698,  699. 

8.  16,  678,  697,  698,  699. 

s.  17,  698,   699. 

8.  18,  698,  699. 

8.  19,  698. 

8.  20,  673,  674. 

8.  21,  674,  675,  679. 

8.  22,  674,  675,  678,  679. 

8.  23,  675,  699. 

8.  24,  694,  696. 

8.  25,  694,  695,  696,   705. 

s.  26,  694,  695. 

8.  27,  694. 

s.  28,  687. 

s.  34,  703. 

8.  35,  686. 

8.  36,  704. 

s.  38,  668,  699. 

s.  39,  700. 

s.  40,  694,  695,  705. 

8.  41,  706. 

s.  42,  686,  700,  706. 
c.  42,  134. 
c.  74,  662. 

5  &  6  Wm.  4,  c.  50,  149,  150,  151,  152,  153,  154,  156,  157. 

7  Wm.  4  &  1  Viet.  c.  28,  689,  791. 
1  Viet.  c.  26,  281,   282. 

1  &  2  Viet.  c.  110,  115,  450. 

2  &  3  Viet.  c.  54,  505. 

c.  71,  757,  767,  768 

4  &5  Viet.  c.  59,  153. 

5  &  6  Viet.  c.  39,  809. 

6  &  7  Viet.  c.  86,  757,  768. 

8  Viet.  c.  18,  767. 

8  &  9  Viet.  c.  106,  106,677,  803. 

C.  109,  308,  309,  312,  545. 

9  &  10  Viet.  c.  93  (Lord  Campbell's  Act),  754. 
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11  &  12  Viet.  c.  63,  154. 

12  &  13  Viet.  c.  45,  151. 

c.  106,  268,  269,  336,  337,  342. 

14  &  15  Viet.  c.  25,  209. 

15  &  16  Viet.  c.  42,   154. 

c.  76  (C.  L.  P.  Act,  1852),  12,  754,  758. 

16  &  17  Viet.  c.  119,  312,  545. 

17  &  18  Viet.  c.  36,  218,  267,  270, 

c.  104,  2,  269. 

19  &  20  Viet.  c.  97,  271,  278. 

20  &  21  Viet.  c.  85,  502. 

21  &  22  Viet.  c.  98,  154, 

c.  108,  502. 

22  &  23  Viet.  c.  61,  502. 

23  &  24  Viet.  c.  126,  123. 

c.  144,  502. 

24  Viet.  c.  10  ;  766. 

24  &  25  Viet.  c.  86  ;  502. 

c.  134;   115,  342. 

25  &  26  Viet.  c.  42  ;  749. 

c.  61  ;   151. 
c.  88  ;  94. 

26  &  27  Viet.  c.  125  ;  661,  692,  705. 

27  &  28  Viet.  c.  101  ;   152. 

29  &  30  Viet.  c.  42  ;  306. 

30  Viet.  c.  23;  311. 

30  &  31  Viet.  c.  131  ;  93. 

31  &  32  Viet.  c.  86  ;  315. 

c.  125;  767. 

32  &  33  Viet.  c.  71  ;   115,  126,  219,  269,  337,  342,  343. 

33  &  34  Viet.  c.  73  ;   153, 

c.  97  ;  311. 

34  &  35  Viet.  c.  115;   153. 

35  &  36  Viet.  c.  85  ;   153. 

c.  94;   312. 

36  &  37  Viet.  c.  66  (Judicature  Act,  1873)  ;    19,  22,   119,   123,    132,   315,  341 

424,  505,  703,  750,  754,  759,  760,  765,  769,  791,  795. 
Order  xix.  r.  ;  22,  122,  123,  132,  341. 

r.  18  ;  703,  768. 
xxii.  r.  10  ;  22. 
xxxi.  r.  16  ;   123. 

37  Viet.  15  ;  312. 

37  &  38  Viet.  c.  57  ;  665,  666,  667,  671,  672,  674,  675,  695,  697,  698,  706 

38  &  39  Viet.  c.  55  ;   146,  151,  153,  154,  157. 

c.  77  (Judicature  Act,  1875)  ;   123,  341,  750,  754,  759,  769. 

c.  91  ;  94. 

c.  92;   111,  112,  209,215. 

c.  147  ;   157. 

40  &  41  Vice.  c.  19  ;  503. 

c.  37  ;  94. 
c.  39  ;  809. 

41  &  42  Viet.  c.  31  ;  218,  267-270. 

c.  62  ;   153. 

c.  77  ;   151,  152,  153,  157 

STEAM  ENGINE.     See  FIXTURES  ;  MACHINERY. 

When  removable  as  trade-fixtures,  ii.  205,  208,  209,  221,  223. 
When  within  reputed  ownership  clauses,  ii.  267. 

STEAM  RAILROADS. 

Do  they  impose  new  servitude,  ii.  183,  184. 

STEWARD. 

Effect  of  entries  by,  of  a  manor,  ii.  375,  376. 


1184  INDEX. 

STOCK. 

Issued  by  corporation  and  regular  on  its  face  good  in  hands  of  bona  fide 
holder,  737. 

Whether  within  reputed  ownership  clauses  of  bankrupt  act,  ii.  269. 
Wager  on  price  of  foreign  stock,  ii.  307,  310. 

STOCK  EXCHANGE. 

Employer  of  broker,  when  bound  by  rules  of,  275,  942. 
Of  Liverpool,  rule  of,  admitted  in  evidence,  943. 

STOPPAGE  OF  HIGHWAY.     See  HIGHWAY. 
Proceedings  for  purpose,  ii.  150. 

STOPPAGE  IN  TRANSITU. 

Right  of,  1159  et  seq.,   1215  et  seq. 

Founded  on  equity,  1188. 

Origin  of,  1197. 

Unpaid  seller  has  a  right  of,  on  buyer's  insolvency,  1159,  1197. 

Except  against  bona  fide  assignee  for  value  of  bill  of  lading,    1159,  1197,  1218. 

Right  of,  only  in  question  where  property  has  passed,  1207. 

Semble,  not  a  rescission  of  sale,  1197,  1198,  1235-6,  1253-4. 

During  transit,  the  goods  at  buyer's  risk,  1199. 

No  right  of  sale  on,  before  credit  expired,  sew.,  1199,  1254. 

Seller  may  resell  after  credit  expired  on  refusal  to  pay,  sem.,  1199,  1254. 

Before  credit  expired,  if  goods  perishable,  1199,  1254. 

A  wrongful,  does  not  rescind  sale,  1199,  1254. 

Who  may  stop,  1199,  1200. 

Surety  for  price  may  not,  1199,  1200. 

One  acting  as  agent  and  not  himself  having  paid  for  the  goods  may,  1235. 

Consignor  of  goods,  to  be  sold  on  joint  account  of  self  and  consignee,  may, 
1200. 

Vendor,  in  whom  property  has  not  vested,  mny,  1200. 

Can  only  be  before  end  oV  journey,  1200,  1216. 

In  transitu.  when  trends  are.   1200  it  su/.,  1241-2. 

While  in  the  hands  of  carrier  as  such,  1200  et  seq. 

Or  place  of  deposit  connected  with  their  transmission,  1200  et  seq.,  1238. 

Warehousing  with  carrier,  or  seller,  may  determine  transit,  1200. 

So  arrivai  at  place  where  to  be  at  order  of  buyer,  though  not  ultimate 

destination,  1200,  1244. 

Secus,  where  -roods  in  vessel  arrived  at  port  for  orders,  though  orders  to  be 
given  by  vendee,  1200,  1246. 

Shipment  "  free  on  board"  an  end  of  transit,  qucere,  1200,  1202. 

Carrier's  possession  i<  the  seller's,  1200,  1202. 

Nature  of  carrier's  possession  during  transit,  1200,  1202. 

When  changed  by  new  contract  between  carrier  and  buyer,  1200,  1202.  1240, 
1244. 

What  insufficient  to  change  possession,  1202,  1243,  1246. 

Goods  sold  on  wharf  or  in  dock  to  remain  till  taken  by  buyer,  1202. 

Constructive  transitus  till  when,  1202. 

When  wharfinger  has  not  become  agent  for  buyer,  1202. 

Stoppage  by  seller,  who  has  given  delivery  order  with,  dock  company  refused  to 
act  on,  1203. 

Effect  of  delivery  order,  1 203. 

Test  whether  transit  ended  in  such  cases,  1203,  1239,  1244-5. 

Intention,  the  test  of  end  of,  1203,  1250. 

Whose  intention,  1203. 

Part  delivery  when  not  an  end  of,  1203. 

End  of  transit  may  be  anticipated,   1204,  1216,  1239. 

Ratification  of  unauthorized,  can  only  be  during  transit,  1204. 

Carrier  cannot  prolong  transit,  1204. 

Enforcement  of  claim  by  third  person  against  buyer,  does  not  defeat  right  of, 
1204. 

Notice  of,  to  whom,  1204,  1251. 

Bona  fide  assignee  of  bill  of  lading  not  subject  to,  1204,  1215,  1229 

Abbott,  on  this  point,  1204,  1205. 

Even  if  he  takes  from  a  fraudulent  vendee,  1216,  1217. 
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Provided  it  be  on  the  faith  of  the  bill  of  lading,  1217. 
Endorsement  must  be  for  value,  1205,  1215. 
And  by  one  having  authority,  1206. 
What  facts  sufficient  to  establish  this,  1206. 
On  credit  not,  1216. 
But  for  notes  of  third  person  ig,  1216. 
Assignment  must  be  bona  fide,  1206,  1216. 
But  when  not,  is  cured  by  delivery  of  goods,  1216. 
Endorsee  takes,  subject  to  condition,  1206. 

Where  property  in  goods  rests  only  on  condition  it  must  be  performed,  1207. 
Effect  of  pledge  of  bill  of  lading,  1207,  1253. 
Right  of  stoppage  not  thereby  defeated,  1207. 
Subject  to  pledgee's  rights,  1207,  1253. 

Other  goods  pledged  with  vendor's,  applied  first  to  discharge  pledge,  1207. 
Assignment  of  bill  of  lading  for  creditor  does  not  defeat,  1215,  1252. 
Except  perhaps,  where  they  release  on  the  faith  of  it,  1215. 
In  satisfaction  of  past  debt  is  on  good  consideration,  1215. 
Or  for  contemporaneous  advances,   1215. 
Effect  on  right  of,  of  Bills  of  Lading  Act,  1208,  1209. 
Unauthorized  pledge  of  bill  by  factor  did  not  transfer  it,  1209. 
Does  by  Factor's  Act,  when,  1209,  1210. 
Decisions  upon  that  act,   1209,  1210. 
It  only  applies  to  mercantile  transactions,  1210. 

Who  an  "agent,"  within,  1211,  1212.     Cole  fr  N.  W.  Bank,  L.  R.  10  C.  P. 
Does  not  apply  when  notice  of  want  of  authority,  1213. 
What,  such  "notice,"   1213. 
Does  not  apply  where  mala  fides,  1213. 
Pledges  or  liens  for  antecedent  debts,  not  within,  1209 
Meaning  of  "document  of  title,"  in,  1213. 
Of  "intrusted,"   1213. 
Of  "negotiable  security,"  1214. 
Of  "pledges  and  liens,"  1213. 
Of  "advance,"   1213. 
Criminal  liability  of  agent,  1214. 

Analogous  right' of  person  under  contract  to  deliver,  1199. 
Equitable  right  to  enforce,  1199. 
Right  of  only  exists  between  vendor  and  vendee,  1234. 
Barred  by  acceptance  of  note  in  payment,  1236. 
In  case  of  consignment  to  factors  is  revocation  of  authority,  1234. 
Refusal    by  insolvent  vendee  to  accept  the  goods  revests  property  in   vendor, 
1236-7,  1245-6. 

What  insolvency  gives  right  of,  1237. 
But  not  if  it  be  conditional  payment,  1239. 
Not  barred  by  part  payment  of  price,  1239. 
Nor  by  part  delivery  of  the  goods,  1239. 
Conversely,  stoppage  of  part  is  not  of  all,  1239. 
Wrongful  delivery  to  stranger  does  not  end,  1244. 
Nor  does  delivery  to  agent  of  purchaser,  to  forward,  1247,  1250. 
Qticere,  when  shipped  on  board  vendee's  vessel,  1247  et  seg. 
Must  be  privity  of  contract  between  vendor  and  vendee,  1251. 
Notice  of,  by  whom  given,  1252. 

STRANGER.     See  COVENANT  ;  MONEY  PAID. 

Payment  of  another's  debt  by,  without  his  assent,  no  discharge  of  it,  641,  676. 
Cannot  make  another  his  debtor,  by  paying  other's  debt,  283. 
Goods  of,  when  not  distrainable,  792. 

STREAM. 

Underground,  diversion  of,  when  lawful,  502. 
Right  of  use  of,  by  riparian  owners,  513  et  seq. 

STREETS.     See  HIGHWAY. 

Liability  to  repair  under  Public  Health  Acts,  ii.  146,  154. 

SUFFERANCE.     See  ADVERSE  POSSESSION  ;  TENANT  AT  WILL. 
Effect  under  3  &  4  Wm.  IV.,  c.  27. 
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SUFFERANCE. 

Of  a  tenancy  arising  by,  ii.  680-684. 

SUMMONS. 

Required  to  give  jurisdiction,  when,  1090,  1129. 
When  warrant  on  non-appearance  to,  1090. 
Service  of,  when  considered  waived,  1124. 

SUNDAY. 

Several  acts  of  exercising  ordinary  calling  on,  one  offence,  1079. 
By-law  against  traffic  on,  when  void.  744. 

SUN  DIAL. 

As  fixture,  ii.  223. 

SUPPORT. 

Action  for  removal  of,  500-503,  682. 
Right  to,  for  house,  prescriptive,  500. 
Pleadings  in  actions  for  taking  away  support,  682. 
Of  land  to  land,  right  to,  natural,  500,  682. 
Of  house  to  house,  right  to,  501. 

SURETY.     See  GUARANTEE. 

May  recover  indemnity,  when,  276-278.     See  INDEMNITY. 
From  co-surety,  when,  278,  538. 
New  remedies  given  to  surety,  279. 

From  principal  debtor  discharged  by  bankruptcy,  when,  1272  etseq. 
When  discharged  when  a  bankrupt,  1276. 
Distinction  between  suretyship  and  guaranty,  528-532. 
Agreements  between  sureties,  whether  within  Statute  of  Frauds,  538. 
Not  entitled  to  notice  of  dishonor  of  bill  or  note,  ii.  70. 

Whether  payment  by  after  notice  that  principal  has  assigned  demand  in  suit  can  be 
set  off  against  assignee,  ii.  354. 

Debt  due  to  principal  may  be  defence  in  an  action  brought  by  creditor,  ii. 
360. 

SURRENDER.     See  ESTOPPEL;  LANDLORD  AND  TENANT. 

Determination  of  will  on  a  tenancy  at  will  not  strictly  a  surrender,  ii.  115. 
What  amounts  to  a  surrender  by  operation  of  law,  ii.  798-804. 
When  it  must  be  now  by  deed,  ii.  803. 

SUSPENSION. 

Cannot  be  of  vested  right  of  action.  641. 
Distinction,  where  original  right  qualified,  642. 
Where  performance  by  agreement  suspended,  642. 
Agreement  for,  a  ground  of  cross-action,  642. 
'  Whether  an  equitable  defence,  642. 
Of  suit,  when  a  consideration,  637. 
Of  civil  remedy  in  case  of  crime,  506. 

SURVIVORSHIP. 

No  presumption  of  law  as  to  when  death  of  several  persons  result  of  one  cause, 
ii.  660. 

TAIL.     See  TENANT  IN  TAIL. 

TAILOR. 

Liability  of,  for  cloth  bailed  to,  391. 

TAUNTON,  J. 

Value  of  his  obiter  dicta,  1099. 

TAXES. 

When  paid  under  compulsion  may  be  recovered  back,  ii.  456. 

Paid  on  wrong  property  by  mistake,  cannot  be  recovered  back  if  voluntarily 
paid,  ii.  457. 

Voluntarily  paid  under  unconstitutional  statute  cannot  be  recovered  back,  ii. 
457. 

TENANCY.      See  LANDLORD  AND  TENANT  ;  TENANT  FKOM  YEAR  TO  YEAR  ;  TENANT 
AT  WILL. 


INDEX.  1187 

TENANT.     See  LANDLORD  AND  TENANT. 

Paying  charges,  may  deduct  from  rent,  when,  281.     S« ••>  UE»T. 
Remedy  of,  for  payments  of  charges  paramount,  282,  2S5. 
Of  mortgagor.     See  MORTGAGOR  AND  MORTGAGEE. 
From  year  to  year,  covenant  with,  may  run,  152. 
Indulgence  extended  to,  as  to  removing  fixture's,  ii.  232. 

If  fails  to  exercise  right  to  remove  fixtures  during  term  right  is  gone,  ii.  235. 
Right  to  remove  fixtures  does  not  exist  if  tenant  holds  over  wrongfully,  ii.  235. 
Stipulation  in  lease  as  to  removal  of,  ii.  235. 

Where  tenancy  determined  without  notice  from  landlord  tenant    has   reasonable 
time  to  remove  fixtures,  ii.  236. 

Annexation  of  chattel  by,  conditional  gift  to  landlord,  ii.  236. 
Extent  of  tenant's  right  to  remove  fixtures,  ii.  239. 

TENANT  AT  WILL.     See  LANDLORD  AND  TENANT. 
How  created,  ii.  108,  109,  112. 

In  cases  of  agreement  for  a  lease  or  purchase,  ii.  112. 
Effect  of  payment  of  rent,   107,  109,  113-115. 
Under  mortgage  deeds,  ii.  113,  115. 

Under  contract  allowing  occupation  of  land,  ii.  112,  113,  114. 
Determination  of,  ii.  115. 
Effect  of  insolvency  of  lessor,  ii.  115. 
Of  assignment  by  lessee,  ii.  115. 

TENANT  FOR  LIFE. 

Personal  representative's  right  to  fixtures,  ii.  232,. 

TENANT  FROM  YEAR  TO  YEAR.     See  LANDLORD  AND  TENANT. 

Creation  of  tenancy  by  occupation  and  payment  of  rent,  ii.  105-115. 
When  lease  is  void  under  Statute  of  Frauds,  ii.  105-108,  109. 
Under  8  &  9  Viet.  c.  106,  ii.  106. 
When  there  is  a  holding  over,  ii.  107,  113. 
Origin  of  these  tenancies,  ii.  110. 
Notice  to  quit  required,  ii.  111. 
Period  at  which  it  must  be  given,  ii.  111. 
Notice  must  be  a  half  year's  notice,  ii.  111. 
The  six  months  must  be  calendar  months,  ii.  111. 
Six  lunar  months  notice  not  sufficient,  ii.  111. 
Effect  of  payment  of  rent  in  creating  tenancy,  ii.  113-115. 
Payment  must  be  made  with  reference  to  a  yearly  holding,  ii.  113. 
Tenancy  will  not  usually  exist  if  it  was  not  intended  that  the  relation  should  arise, 
ii.  113. 

Interest  of,  passes  to  personal  representative,  ii.  115. 

Demising  for  a  term  can  distrain,  ii.  115. 

A  person  dealt  with  as  cannot  be  treated  as  trespasser,  ii.  131. 

TENANTS  IN  COMMON.     See  ADVERSE  POSSESSION. 
One  cannot  make  valid  dedication,  ii.  158. 
Effect  of  3  &  4  Wm.  IV.,  c.  27,  on  rights  of,  ii.  669. 

TENANTS  IN  TAIL.     See  ADVERSE  POSSESSION. 

Rights  of  how  affected  by  3  &  4  Wm.  IV.,  c.  27,  ii.  674-679. 

TENDER. 

Waiver  of,  639. 

On  distress,  260.     See  DISTRESS. 

TERM  OF  YEARS. 

Formerly  remained  in  bankrupt  until  accepted  by  assignees,  1261  et  seq. 

What  such  acceptance,  1261  et  seq. 

On  acceptance,  bankrupt  discharged,  1261  et  seq. 

Assignees  compellable  to  elect,  1262. 

Effect  of  Bankruptcy  Act,  1869,  1262. 

Disclaimer,  1263.     See  BANKRUPTCY. 

TESTE. 

When  goods  bound  at  date  of,  823. 
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THEATRE. 

Contract  to  perform  at  unlicensed,  void,  725. 

Usage  of  theatricals,  when  written  contract  explained  by,  944. 

THELLUSSON'S  ACT.  776. 

THOROUGHFARE.     See  HIGHWAY. 

Highway  need  not  be,  ii.  144,  164. 

TIDE,  EBB  AND  FLOW  OF. 
See  RIVERS. 

TIMBER. 

Liability  of  to  highway  rates,  ii.  152. 
Cutting  in  highway,  ii.  168. 

TIME.     See  CUSTOM. 

"  Ten  days  at  least,"  1093. 

Reasonable  time,  where  none  fixed  for  appearance,  1093. 

"  Six  days'  notice,"  1096. 

TITHES.     See  ADVERSE  POSSESSION. 

Covenants  will  run  with,  169. 

Effect  of  3  &  4  Wm.  IV.,  c.  27,  on  claims  to,  ii.  704,  705. 

TITLE.     See  ESTOPPEL  ;  LANDLORD  ;    MARKET  OVERT  ;  NEGOTIABLE  INSTRUMENT 
TENANT  ;  WARRANTY,  682. 

Possession,  a  sufficient,  against  a  wrongdoer,  679,  692. 

Of  incorporeal  right,  681. 

Enjoyment  under  license  of  subject  of  easement,  681,  682. 

By  relation,  810.     See  BANKRUPTCY  ;  RELATION. 

When  may  be  derived  from  party  without,  845. 

Covenants  for,  run  with  land,  153,  158. 

May  be  enforced  by  peaceable  entry,  262. 

Claim  of,  when  ousts  jurisdiction  to  convict,  1100. 

Will  not  rise  higher  than  its  source,  1221. 

In  ejectment  plaintiff  must  recover  on  strength  of  his  own,  708. 

Possession  under  claim  of,  primajacie  evidence  of,  708. 

Tenant  cannot  dispute  landlord's,  ii.  795,  796. 

TORT  FEASOR.    See  WRONGDOER. 

TOWNSHIP.     See  HIGHWAY. 

Liability  of,  to  repair  highway,  ii.  157. 

TRADE.     See  RESTRAINT  OF  TRADE. 

Freedom  of  by  Magna  Charta,  757. 

Offensive,  when  action  for  carrying  on,  499. 

Contracts  in  restraint  of,  when  void,  when  not,  756,  777. 

Things  delivered  in  the  way  of,  cannot  be   distrained,  788. 

Instruments  of,  conditionally  privileged  from  distress,  784,  792. 

Covenant,  not  to  carry  on  a  particular,  runs  with  land,  154,  782. 

Settlement  by  person  about  to  embark  in,  25. 

TRADE  FIXTURES.     See  FIXTURES. 

When  removable,  ii.  206-208,  209,  214,  216,  217,  232,  246. 

TRADE-MARK. 

Statutes  as  to  violation  of,  ii.  94 

TRADER. 

Settlements  by,  20. 

Execution  against  for  not  less  than  50/.  an  act  of  bankruptcy,  827. 

TRADESMAN.     See  CUSTOM  ;  DAMAGE  ;  SALE. 

Liable  for  loss  of  customer's  goods  delivered  to  shopman,  679. 
Entries  in  books  by  deceased  servant  of,  when  evidence,  563. 

TRANSFER,     See  ASSIGNMENT  ;  FRAUDULENT  CONVEYANCE  ;  SALE. 
Fraudulent,  an  act  of  bankruptcy,  19,  20. 
Of  negotiable  instrument,  838      See  NEGOTIABLE  INSTRUMENT. 
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TRANSITORY  ACTION. 

Rules  respecting  venue  in,  1047,  1065. 

TREES. 

In  nursery  ground  not  distrainable,  787. 

TRESPASS.     See  FORCIBLE  ENTRY  ;  MASTER  AND  SERVANT  ;  MEBWE  PBOFTS. 

For  throwing  squib,  where  damage  by  others  throwing  it  again,  797. 

For  consequences  of  lawful  act,  797,  799. 

Act  of  third  person  when  a,  by  defendant,  798. 

Distinction  between  it  and  trover,  6^5. 

Distinction  between  it  and  case,  798,  803,  809. 

Significance  of  forms  of  action  gone,  803,  809. 

Malice,  immaterial  in,  798. 

"  By  a  menace  without  a  touch,"  798. 

The  Football  Case,  800. 

Horse  in  Lincoln  Inn-Fields'  Case,  802. 

What  done  by  inevitable  necessity  not  a,  803. 

Damage  by  terrified  person,  when  not  a,  801. 

For  accidental  striking  of  A.,  in  self-defence  against  B.,  800. 

For  lawful  acts  becoming  trespassers  by  accident,  800,  802. 

Not  for  damage  to  cattle  straying  on  railway,  803. 

Eor  mesne  profits,  when  not  before  entry,  908. 

Against  sheriff  for  breaking  house,  238.     See  SHERIFF. 

When  execution  good,  though  sheriff  a  trespasser,  247. 

For  arrest  by  unlawful  house-breaking,  240. 

Not  for  entry  under  title,  263. 

Not  for  merely  consequential  injury,  798  et  seg. 

Against  corporation  for  acts  of  agents  under  orders,  809. 

By  relation,  836. 

Only  trespass  where  injury  wilful  and  immediate,  798,  803  et  seq. 

Unless  consequential  damage,  then  case  also,  798  et  seg. 

When  committed  by  judicial  officer,  263  et  seq.t  1144-5. 

Parties  to  the  action  not  liable  for,  1148. 

Nor  their  attorneys,  1148. 

By  servant,  master  liable,  when,  685-686. 

Not  by  lessee  before  entry,  908. 

Not  against  sheriff  for  unlawfully  detaining  prisoner,  262. 

For  mesne  profits  by  mortgagee,  905. 

For  assault  beyond  seas  within  realm,  1027. 

Against  governor  of  colony  for  assault  there,  1027. 

Jurisdiction  of  to  be  pleaded  specially,  1027. 

Quare  clausumfregit,  a  local  action,  1072. 

For  breaking  and  entering  plaintiff's  house  and  expelling  him  therefrom,  1347. 

The  breaking  and  entering  are  the  gist  of  the  action,  1347,  1351. 

The  expulsion  is  mere  aggravation,  1347,  1351,  1352. 

Pleading,  1347,  1351,  1352. 

One  having  right  of  possession  and  entering  peaceably  may  keep  possession  without 
establishing  his  right,  1347,  1351,  1352,  1358. 

If  a  breach  of  peace  ensue,  criminal  prosecution  is  the  proper  remedy,  1347,  1S51, 
1352,  1358. 

Lessor  cannot  bring,  705. 

Lies  against  one  who  remains  standing  in  highway,  ii.  168. 

TRESPASSER. 

One  cutting  timber  in  highway  is,  ii.  168. 

TRESPASS  AB  INITIO. 

Abuse  of  authority  given  by  law,  creates  a,  257,  263. 

Must  have  been  replied,  261,  267. 

Nonfeasance  does  not  create  a,  257,  262,  264,  265,  267. 

Irregularity  after  a  distress  does  not  create  a,  261,  262. 

But  see,  264. 

By  irregular  distress,  when  not,  261,  362. 
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TRESPASS. 

When  not,  by  relation  to  act  of  bankruptcy,  820.     See  SHERIFF. 
See  DISTRESS. 

TROVER.     See  ACTION. 

Action  of. 

Definition,  819. 
History  of,  319. 

What  right  of  property  will  support,  690. 
Need  only  be  better  than  defendant,  693. 
Plaintiff  must  aver  property,  695. 
Possession,  title  against  wrongdoer,  680,  691. 
Distinction  between  it  and  trespass,  635. 
Waiver  of  by  suing  for  money  received,  834. 

"Not  possessed,"  puts  in  issue  plaintiff's  property  as  against  defendant,  693. 
Against  vendor  for  conversion  of  goods  left  with  him,  387. 
Against  bailee,  410,  836. 
Against  sheriff,  810,  835.     See  SHERIFF. 

Presumption  of' value,  against  defendant  not  producing  goods,  686. 
By  bankrupt  for  after-acquired  property,  680. 
When  by  stranger,  where  sale  void  by  Statute  of  Frauds,  526. 
Demand  and  refusal  question  for  jury,  817. 
Waives  trespass,  819. 

On  delivery  up  of  the  goods,  no  damages,  819. 
Trover  by  relation,  837. 

Right  of  property  in  third  person  will  not  defeat,  696. 
Defeated  if  bailee  have -delivered  to  true  owner,  456. 
Bailee  can  set  up  jus  tertii  as  defence,  699. 
What  sufficient  evidence  of  conversion,  455. 
Plaintiff  must  show  prima  facie  right  of  possession,  696. 
Proper  pleadings,  697. 
Form  of  judgment,  706. 
The  possession  nm-t  In-  rightful  in  itself,  698. 
Not  on  in-half  of  another,  696. 
And  at  the  time  of  the  conversion,  704. 

Possession  apart  from  property  not  enough  in  some  states,  699. 
Bailee  can  maintain,  700. 
Even  a  gratuitous  bailee,  702. 
Is  better  brought  by  owner,  702. 
Measure  of  damages,  7<>2. 
Lessor  cannot  bring,  705. 
l'nlc»  It  >M  t   \v..iks  a  conversion,  705. 
May  In-  brought  for  fixtures  severed,  707. 

But  plaintiff  must  have  possession  of  the  land,  or  right  of  at  time  of  severance, 
707. 

Will  not  lie  for  chose  in  action,  709. 
But  \\ill  for  paper  evidencing  it,  709. 

Trustee  of  bankrupt  suing  in,  must  have  demanded  goods,  ii.  134. 
When  it  will  lie  for  goods  deposited  by  bankrupt  before  his  bankruptcy,  ii.  330. 
Will  not  lie  for  fixtures,  ii.  214,  216. 

Lies  for  chattel  placed  on  soil  without  becoming  part  of  it,  ii.  245. 
Lies  for  buildings  of  any  kind  not  let  or  built  into  land,  ii.  220. 
Fixtures  cannot  be  recovered  in,  ii.  220. 

AVliere  agent  sells  goods  of  principal  in  payment  of  his  own  debt,  trover  lies  by 
principal  against  purchaser,  ii.  134. 

TRUST.     See  FRAUDULENT  CONVEYANCE. 
When  implied,  3. 

For  accumulation,  when  void,  776. 
With  clause  against  anticipation  during  coverture,  775. 
Undertaking  a,  creates  a  duty,  when,  370,  380,  381. 
Contract  to  commit  breach  of,  may  be  valid,  729. 
Notice  of  a  taken  at  law,  1296. 

TRUSTEE. 

When  the  landlord  of  tenant  let  in  by  cestui  gue  trust  lets,  972. 
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TRUSTEE. 

For  creditors,  when  not  a  partner,  132,  107. 

In  bankruptcy,  right  of  disclaimer  of  lease  by,  1262  et  seq. 

liight  of,  to  insure  in  respect  of  his  interest,  ii.  313. 

Effect  of  suing  as,  on  policy  of  insurance,  ii.  315. 

Set-off  against,  of  money  due  from  cestui  que  trust,  ii.  424. 

Effect  of  the  3  &  4  Wm.  IV.,  c.  27,  on  the  rights  of  the  cestui  que  trust  and  trustee, 
ii.  689-696. 

Effect  under  statute  of  express  trust  and  cestui  que  trust  in  possession,  ii.  689-693, 
696. 

Effect  of  implied  trust  and  cestui  que  trust  in  possession,  ii.  692. 

Effect  of  possession  by  trustee,  ii.  694. 

Rules  as  to,  in  case  of  charge  upon  land,  ii.  695. 

How  far  affected  by  37  &  38  Viet.  c.  57,  ii.  695. 

Right  of  cestui  que  trust  in  cases  of  concealed  fraud,  ii.  695. 

When  may  make  valid  dedication,  ii.  158. 

TURNPIKES.     See  HIGHWAY,  ii.  167. 

TYTHING.     See  HIGHWAY. 

May  be  liable  by  custom  to  repair  roads,  ii.  157. 

UBI  JUS  IBI  REMEDIUM. 

Application  of,  472,  494. 

ULTRA  VIRES. 

Doctrine  of,  731.     See  CORPORATION. 

UNDERGROUND  STREAM. 

No  action  for  diversion  of,  when,  502. 

UNDERLEASE. 

When  a  breach  of  condition,  106.     See  CONDITION. 
Contribution  between  underlessees,  281. 

UNDISCLOSED  PRINCIPAL.     See  ELECTION  ;  PRINCIPAL  AND  AGENT. 

Right  to  sue,  when  sale  has  been  effected  by  an  agent,  ii.  386,  392,  406,  407,  411, 
Effect  of  debiting  agent,  ii.  398. 

Effect  of  bringing  action  in  name  of  principal  or  agent,  ii,  420,  421,  423. 
Effect  of  principal  residing  abroad,  ii.  386,  403,  424,  425. 

UNLIQUIDATED  DAMAGES. 
See  DAMAGES. 

USAGE.     See  CUSTOM. 

To  explain  ancient  statute,  492, 

USE  AND  OCCUPATION. 

When  lies,  where  assignment  void,  174. 

Affirmance  of  tenancy,  by  suing  for,  ii.  131. 

Whether  it  will  lie  after  wrongful  entry  on  land,  trespass  being  waived,  ii.  134. 

USER. 

Dedication  implied  from,  ii.  159. 

When  will  give  title  to  highway,  ii.  160. 

Best  evidence  of  acceptance  of  highway,  ii.  163. 

By  public  will  not  per  se  constitute  acceptance,  ii.  163. 

To  prove  acceptance  of  dedicator  by  proof  should  be  clear,  ii.  163. 

USURIOUS  INTEREST. 

May  be  recovered  back  in  action  for  money  had  and  received,  ii.  546. 

USURY. 

Statutes  against,  repealed,  273. 

Bills  in  renewal  of  bills  void  for  held  void,  273. 

UTENSILS  OF  TRADE.     See  FIXTURES  ;  REPUTED  OWNERSHIP  ;  VATS. 
When  removable  as  trade  fixtures,  ii.  191-212,  215-217. 
When  they  pass  under  reputed  ownership  clauses,  ii.  247-270. 

VALUE. 

Representations  as  to,  893-4.     See  INSURANCE. 

VALUABLE  CONSIDERATION, 
See  CONSIDERATION. 
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VALUED  POLICY.     See  INSURANCE  ;  POLICY. 
Effect  of,  ii.  315. 

VARIANCE. 

Fatal  in  immaterial  matters,  when,  1417  et  seg.,  1436, 

Reason  of  the  rule,  1436. 

What  averments  must  be  proved  as  alleged,  1421,  1436. 

Utility  of  videlicet,  to  avoid,  1421. 

History  of  changes  in  law  of,  1422-1436. 

Effect  of  9  Geo.  IV.,  c.  15,  1423-1426. 

And  3  &  4  Wm.  IV.,  c.  42,  1423-1426. 

Examples  of  amendments  under,  1426.     See  AMENDMENT. 

In  criminal  actions,  1431  et  seq.,   1443. 

Idem  sonans,  1432. 

What  material  in  indictment,  1432. 

Sufficient  to  prove  a  substantive  offence  contained  in  the  indictment,  1433. 

But  must  be  of  the  same  degree,  1433. 

Effect  of  14  &  15  Vic.  c.  100,  1434. 

Examples  of  amendments  under,  1435. 

Middle  initial  of  name,  1437. 

Jr.,   1437. 

Of  amount,  1438. 

Of  place,  1438. 

In  matter  ot  record,  1439. 

Declaring  on  legal  effect  of  instruments,  1439. 

In  parol  contracts,  1440. 

The  consideration,  1441. 

The  promise  or  agreement,  1441. 

VATS.  See  FIXTURES  ;  REPUTED  OWNERSHIP. 
When  removable  as  trade  fixtures,  ii.  200. 
When  they  pass  to  assignees  under  reputed  ownership  clauses,  ii.  247. 

VENDOR. 

Withholding  evidence  of  ralue,  presumption  against,  686. 

VENDOR  AND  PURCHASER.     See  SALE  ;  STOPPAGE  IN  TRANSITU. 

Vendor  on  credit,  liability  for  resale,  387. 

VENDOR  AND  VENDEE.  See  FIXTURES  ;  PRINCIPAL  AND  AGENT  ;  SALE  OP 
GOODS. 

Rights  of,  with  reference  to  fixtures,  ii.  217. 

Effect  of  sale  of  goods  by  agent  for  undisclosed  principal,  ii.  386,  392,  406,  407, 
420,  423. 

For  known  principal,  ii.  386,  392,  402,  403,  407,  408. 

For  foreign  principal,  ii   386,  403,  424,  425. 

When  vendee,  under  articles,  comes  within  protection  accorded  to  tenant  as  to 
removal  of  fixtures,  ii.  245. 

If  vendor  gives  credit  to  agent  with  full  knowledge  of  principal,  he  will  be  bound 
by  choice,  ii.  427. 

When  vendor  takes  note  of  agent  for  purchase-money,  strong  implication  goods 
were  sold  on  agent's  credit,  ii.  435. 

VENUE  (Neighborhood).     See  FOREIGN  LAW. 
History  of  law  of,  1046  etseg.,  1064. 
Originally  the  hundred  or  vill  was  the,  1047. 
Why  necessary  to  lay  a,  1041,  1042,  1044,  1046. 
Distinction  between  local  and  transitory  causes,  1047,  1065. 
Any  venue  for  transitory,  1047,  1065,  1066. 
Used  to  be  traversable,  1047. 
Verdict  to  stand  if  trial  where  venue  laid,  1048. 
Jury  de  corpore  comitatus,  1048. 
Effect  on,  of  local  justification,  1049. 
Change  of,  on  motion,  history,  1049,  1069. 
Change  of  on  common  affidavit,  1049. 
Not  changed  without  judge's  order,  1049. 
Privilege  of  crown,  1049. 
Of  attorney,  1049. 
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VENUE. 

Substantial  distinction  as  to,  1041. 

When  judgment  idle,  if  venue  wrong,  1041. 

Change  of,  in  local  actions  under  3  &  4  Wm.  IV.,  c.  42,  1049. 

In  action  against  justices,  local,  1089.     See  JUSTICES. 

Naming  a,  a  prayer  that  action  may  be  tried  in  county  named,  1044. 

May  be  here  for  pulling  down  house  abroad,  when,  1045,  1074. 

May  be  here  for  cause  of  action  arising  abroad,  1027,  1069. 

Provisions  of  Judicature  Act  as  to,  1049. 

Actions  to  enforce  judgment  in  county  where  got  must  be  in  same  court,    066 

Covenant  between  original  parties,  transitory,  1066. 

Seats,  against  assignee  of  the  land,  1066,  1075. 

Of  actions  of  tort  committed  at  sea,  transitory,  1069. 

Equity  follows  the  law  in,  1074. 

But  may  act  on  the  parties  even  where  land  in  dispute,  1077. 

In  actions  on  bonds,  1076. 

VERDICT.     See  ESTOPPEL  ;  JUDGMENT. 

Cures  statement  of  title  defectively  set  out,  1445. 

But  not  defective  title,  1445. 

Examples,  1449. 

Better  statement  of  the  rule,  1451. 

Will  not  cure  want  of  allegation  of  malice  in  actions  for  false  arrest.  1450, 

After,  pleadings  will  be  construed  favorably,  1450. 

Effect  of  as  an  estoppel,  ii.  746-761. 

VESSEL. 

Governed  bylaws  of  state  to  which  she  belongs,  1070. 
Except  prize  cases,  are  governed  by  admiralty,  1070. 

VIBRATION. 

Claim  against  railway  company  for  injury  to  adjoining  house  by,  ii.  557. 

VIDELICET. 

Use  of,  1076,  1421. 

VISITOR.     See  ESTOPPEL. 

Effect  of  decision  of  college  visitors,  ii.  766. 

VOLUNTARY  CONVEYANCE. 

When  fraudulent  against  creditors,  1  et  seq.}  31  etseq. 

VOTER.     See  ACTION. 

Liability  of  returning  officer  to,  472,  495,  509. 
Right  to  vote  was  inseparable  from  freehold,  485. 
Right  of  action  for  not  receiving  vote,  509,  511,  512. 
If  fraud  and  malice,  509,  511,  512. 

WAGER.     See  INSURANCE. 

Wager  policies,  when  prohibited,  ii.  306-312. 

What  wagers  are  legal,  ii.  308. 

Effect  of  the  14  Geo.  III.,  c.  48,  ii.  306,  311,  312. 

Different  kinds  of  wagers,  ii.  308. 

Effect  of  putting  wager  in  form  of  policy,  ii.  307,  308-311. 

Wager  on  horse-race,  ii.  310. 

On  price  of  stock,  ii.  307,  310. 

Time  bargains,  ii.  310. 

Wagers  against  public  policy,  ii.  308,  311. 

Leading  to  indecent  evidence,  ii.  313. 

Between  voters  as  to  result  of  an  election,  ii.  311,  316,  318. 

As  to  result  of  an  examination  of  an  attorney,  ii.  311. 

Effect  of  the  8  &  9  Viet.  c.  109,  ii.  311. 

Feigned  issues,  ii.  312. 

Effect  of  repudiation  of,  before  decision,  ii.  312. 

Rights  of  parties  as  against  stakeholder,  ii.  312,  319,  544. 

Foot-race  a  lawful  game,  ii.  312. 

Effect  of  16  &  17  Viet.  c.  119,  for  suppression  of  betting-houses,  ii.  312 

Indian  wagers,  ii.  312. 

Valid  generally  at  common  law,  ii.  316. 


1194  INDEX. 

WAGER. 

When  void  at  common  law,  ii.  317. 
Generally  invalid  in  United  States,  ii.  317. 

When  illegal,  illegality  extends  to  all  antecedent  contracts  relating  thereto,  ii. 
318. 

When  once  paid  cannot  be  recovered  back,  ii.  318. 

Exceptions  to  rule,  ii.  318. 

Notice  to  stakeholder  not  to  pay  over,  ii.  319. 

On  election  clothed  in  form  of  sale,  ii.  320. 

Where  contract  is  substantially  a  wager,  form  not  material,  ii.  320. 

On  death  of  human  being,  ii.  325. 

WAGER  POLICY.     See  INSURANCE. 

WAGES.     See  SAILOR  ;  SERVANT. 

Formerly  not  claimable  when  voyage  not  performed,  ii.  1-8. 
Remedie's  of  servant  for,  ii.  29-33. 
Effect  of  illness  on  claim  for,  ii.  33. 

WAGONER. 

Liability  of,  392. 

WAIVER.  See  BILL  OP  EXCHANGE  ;  DEMAND  ;  EXONERATION  AND  DISCHARGE  ; 
NOTICE  ;  PROMISSORY  NOTE  ;  PROTEST. 

Of  contract  not  under  seal,  may  be  without  consideration,  640,  664,  667 

And  oral,  640,  664,  667. 

Cannot  be  of  contract  under  seal,  643,  665. 

Of  breach  of  condition.     See  CONDITION. 

Of  forfeiture.     See  CONDITION. 

Of  tort,  by  suing  for  money  received,  834. 

Of  tender,'  639. 

Of  trespass  by  bringing  case,  811. 

Of  notice  of  dishonor,  ii.  62. 

Of  tort  by  suing  in  contract,  ii.  124,  130-134. 

Of  trespass  to  land,  ii.  131,  134. 

Of  notice  to  maker  or  endorser  of  bill  or  note  may  be  proved  under  declaration 
alleging  notice,  ii.  71. 

If  endorser,  with  full  knowledge  that  he  is  discharged,  promises  to  pay,  it  is  a 
waiver  of  notice,  ii.  68,  71. 

Of  notice  by  acts,  ii.  71. 

An  agreement  to  extend  time  for  demand  and  notice  not  a  complete  waiver, 
ii.  72. 

Before  maturity  as  well  as  after,  right  to  insist  on  notice  may  be  waived, 
ii.  72. 

Bill  or  note  may  contain  agreement  to  waive  notice,  ii.  72. 

Parol  evidence  of,  ii.  72. 

Of  protest  generally  held  to  constitute  waiver  of  all  legal  steps  necessary  to 
charge  drawer  and  endorser,  ii.  72. 

Of  notice  of  protest  not  waiver  of  demand,  ii.  72. 

Of  demand  includes  waiver  of  notice,  ii.  72. 

Of  notice  not  waiver  of  demand,  ii.  73. 

Where  promise  to  pay  by  endorser  or  drawer  shown  prima  facie  evidence  of, 
ii.  73. 

Must  be  clearly  intended,  ii.  73. 

Where  rights  are  inconsistent,  election  of  one  will  be  waiver  of  other,  ii.  135. 

By  election  arises  where  remedies  are  inconsistent,  not  where  they  are  alterna- 
tive, ii.  136. 

Receipt  of  rent  in  ignorance  of  breach  of  condition  will  not  operate  as  waiver 
of  forfeiture,  ii.  138. 

WAREHOUSEMAN. 

His  liability  as  bailee,  391. 

WAREHOUSE  RECEIPTS. 

Symbols  of  property,  1223. 

Not  negotiable,  1223. 
WAR. 

Effect  of  declaration  of,  on  contract,  ii.  24. 
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WARRANT.     See  JUSTICE  ov  THE  PEACE. 

Defects  in,  when  immaterial,  1090. 
When  a  ground  for  adjournment,  1090. 
When  necessary  for  summary  conviction,  1093. 
Justices,  when  issues  after  information,  1090. 

WARRANTY. 

What  is  a,  295,  305,  312. 

Generally  implied  in  United  States,  304. 

Distinction  between  of  quality  and  of  title,  305. 

Action  for,  described,  294-296,  309,  342,  368. 

Pleading  in  actions  on,  309,  331,  344,  368. 

Form  of  actions  on,  342  et  seq. 

When  action  on  must  be  brought,  352,  354. 

Breach  of  a  defence  to  action  for  price,  360. 

Whether  admissible  as  set  off,  361. 

Measure  of  damages,  365. 

False  representation  on  sale,  when  not  a,  294,  306. 

Scienter  immaterial,  where  action  for  warranty,  -294. 

Distinguished  from  fraudulent  misrepresentation,  312  et  seq.  See  FALSE  REPRE- 
SENTATION. 

Must  be  an  express  warranty  or  a  fraudulent  misrepresentation,  306,  308,  312, 
330. 

When  a  part  of  the  contract  of  sale,  345. 

No  action  on,  unless  made  at  time  of  sale,  why.  346. 

Distinction  between  and  description,  296,  308,  328,  339. 

What  words  necessary  to  make  express,  335. 

Intention  determines,  335. 

A  question  for  the  jury,  337. 

Effect  of  advertisement,  338. 


Examples  of  unsuccessful  attempts  to  establish,  307. 

Cases  where  vendee  cannot  examine  goods,  309,  315. 

When  purpose  of  vendee  disclosed  at  time  of  sale,  310,  333. 

Extends  only  to  materials  used  not  to  principle  of  the  machine,  311. 

Confined  to  executory  contracts,  312. 

Presumption  of  stronger  in  sale  by  manufacturer  than  by  broker,  313. 

Cases  of  food  for  immediate  use,  315. 

Where  a  distinct  contract  it  must  be  fulfilled,  328,  331. 

Of  kind  not  a  warranty  of  quality,  328. 

Distinction  between  buying  specific  goods  and  ordering  by  Kind,  322,  339. 

By  agent,  of  professed  authority,  implied,  297-299,  346. 

By  agent,  liability  of  principal,  346  et  seq. 

Is  collateral  to  sale,  302,  353. 

Distinguished  from  condition,  302,  339. 

Property  passes  notwithstanding  breach  of,  302.     See  SALE. 

Of  quiet  enjoyment,  not  of  title,  implied,  153,  285. 

Sale  cannot  be  rescinded  for  breach  of,  302,  334,  353. 

Consideration  for,  372. 

Distinguished  from  covenant  for  warranty,  213. 

How  long  it  will  survive,  216. 

Distinction  between  bargain  and  sale,  and  feoftment,  216,  217. 

Effect  of  a  breach  of,  iL  19. 

When  it  might,  irrespective  of  Judicature  Act,  be  set  up  in  reduction  of  damages, 
ii.  17-19. 

Quantum  of  reduction,  ii.  21.  , 

When  matter  of  cross-action  or  counterclaim,  ii.  17,  18,  19. 

Difference  between  at>d  conditions,  ii.  20. 

Effect  of  a  sale,  conditional  on  the  correctness  of  an  affirmation  as  to  the  goods, 
ii.  20,  21. 

Contracts  may  in  such  a  case  be  repudiated  after  the  delivery  of  the  goods,  ii 
20,  21. 

Effect  of  re-sale  of  goods  in  reliance  upon,  and  consequent  liability  to  sub-purchaser, 
ii.  561-563. 
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WASTE. 

Action  of,  for  feeding  deer,  790. 

Ownership  of  waste  lands  adjoining  highway,  ii.  145. 

WATCH. 

Liability  cf  watchmaker  repairing,  for  loss  of,  391. 

WATERCOURSE,  162.     See  COVENANT. 

WATER-PIPES. 

May  be  laid  in  highway,  ii.  167,  184,  185. 

WAY.     See  HIGHWAY. 

WAYGOING  CROP. 

When  tenant  entitled  to   by  custom  of  country,  928,  960. 

Plea  of  the  right,  928. 

Where  possession  of  land  remains  in  him,  if  so  entitled,  928. 

WEEKLY  TENANCY. 

What  notice  to  quit  necessary,  ii.  112. 
A  reasonable  notice  necessary,  ii.  112. 

WEIRS. 

Illegal  at  common  law,  ii.  157. 

Effect  of  erection  of  in  navigable  rivers,  ii.  157. 

WELL. 

Draining  another's,  when  not  actionable,  502. 

WHARFINGER. 

His  liability  as  bailee,  391. 

For  damage  to  vessels,  391. 

To  goods  through  defects  in  crane,  392. 

WHEATSHEAF. 

Distrainable,  790. 

WIFE.     See  HUSBAND  AND  WIFE. 

Action  for  persuading  to  keep  away  from  husband,  494. 

WILD  LANDS. 

Adverse  possession  of,  ii.  708. 

WILL. 

A  voluntary  conveyance  within  27  Eliz.  c.  4,  28. 
Qnrtre  a  breach  of  condition  against  assignment,  106. 
Alteration  or  mutilation  of,  presumably  after  execution,  1306. 
Effect  of  signature  of  by  mark,  ii.  281. 
Effect  of  signature  of  witness  to  by  a  mark,  ii.  281. 
By  a  stamp,  ii.  281. 

Effect  of  signature  of,  by  a  witness  in  his  own  name,  ii.  282. 
Effect  of  signature  of  by  insertion  in  body  of  will,  of  name  of  testator,  ii.  282. 
Effect  of  acknowledgment  of  one  witness  to,  to  another,  of  his   signature,  ii 
282. 

WINDOW. 

Arrest  through  broken  pane  of,  245. 

When  may  not  be  broken  to  do  execution,  246. 

WITNESS.     See  EVIDENCE. 

Unable  to  attend,  mode  of  procuring  his  evidence,  103S. 

If  not  compellable  to  attend  for  defence,  when  terms  put  on  prosecution,  1039. 

Action  against,  for  malicious  prosecution,  496,  497. 

No  action  against,  for  defamation  in  his  evidence,  496,  497. 

Opinion  of,  generally  not  evidence,  863. 

Of  expert  is,  878,  902. 

On  subjects  requiring  course  of  habit  or  study,  878. 

Of  policy  broker  may  be,  878,  902.  sem. 

When  justices  of  peace  may  enforce  attendance  of,  1091. 

To  be  sworn  according  to  his  own  religion,  1360,  1369. 

Infidel  could  not  be,  1361,  1371. 

Who  an  infidel,  1361,  1371. 


INDEX. 


1197 


WITNESS. 

When  allowed  to  be  a  witness,  1367,  1371. 
Jew,  how  to  be  sworn,  1363. 
Child  as  a  witness,  understanding  of  oath,  1371. 
Statutory  changes  as  to  who  may  be,  1372. 
Competency  of,  in  America,  1373-1378. 
Belief  in  existence  of  a  God,  1373  et  seq. 
And  future  state,  qucere,  1373. 
Effect  on,  of  belief  in  predestination,  1373. 
Disbelief  in  future  state  goes  to  credibility,  1374. 
How  religious  disbelief  to  be  proved,  1375. 
Voir  dire  or  aliunde,  1375-1376. 

Whether  constitutional  privileges   infringed  by  rejecting  witness  for  unbelief, 
1375. 

Insanity  of  witness,  how  proved,  1376. 
Power  of  legislature  to  prescribe  form  of  oath,  1377. 
Signature  of,  under  will  act,  ii.  282. 
Effect  of  entries  by  deceased  persons  against  interest,  ii,  361,  370-380. 

WOMAN.     See  ANTICIPATION  ;  BASTAED  ;  FORNICATION  ;  MARRIAGE  ;  SEDUCTION  ; 
SEPARATION. 

WORD. 

Ordinary  meaning  of,  varied  by  custom  of  country.     See  CUSTOM. 
Statutory  construction  of,  not  to  be  varied,  944. 

WORDS.     EXPRESSIONS  ;  PHRASES  AND  TERMS. 

"Ability,"  299  et  seq. 
"About,"  941. 

"  Across  country"  (Sporting),  944. 
"Advances,"  1213. 
"Agent"  (Factor's  Acts),  1211. 
"Apparent,"  14. 

"  Assignee,"  of  reversion,  &c.,  148,  152,  230. 
"Bale,"  941. 
"Bonafide,"  2,  17,  829. 
"  Decided,"  1088. 
'Directory,"  733. 

Free  on  board,"  1202. 
'  Furs,"  397. 
Good  barley,"  941. 

Goods  supplied  "  (construed  as  "  to  be  supplied  "),  521. 
Gross  negligence,"  ;  35  L.  J.  C.  P.  321  ;  384,  459. 
'  Guest,"  255. 
Gulf  of  Finland,"  941. 
I  will  see  you  paid,"  516. 

In  consideration  of  your  having  this  day,"  521. 
In  consideration  of  your  being  in  advance,"  521, 
'Intrusted,"  1213. 
'  In  turn  to  deliver,"  941 
'Issued,"  1306. 
Knowledge,"  856. 
Lady  Day,"  945. 
'  London,"  772. 
'Martinmas,"  945. 
Michaelmas,"  944. 
More  or  less,"  949. 

'Not  elsewhere,"  in  acceptance  of  bill,  1305. 
Not  insured,"  401,  944. 
Notice,"  170,  856. 
'  Other  product,"  787. 
'  Payment,"  in  5  &  6  Viet.  c.  39,  1214. 

Per  Proc.,"  297. 
'Prime  singed  bacon,"  946. 
•Product,"  other,  787. 
Public  trade,"  788. 
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WORDS. 

'Residence,"  13,  245. 

'  Servant,"  398. 

'  Silks,"  397. 

'  Special  contract,"  and  "  conditions,"  401. 

'  The  mortgage,"  519. 

'  The  world,"  a  loose  expression,  per  Parke,  B.,  1337. 

'  To  charge,"  in  Statute  of  Frauds,  525. 

'  To  load  in  regular  turn,"  941. 

'  To  the  world,"  holding  out  self  to,  1337. 

'Trinkets,"  396. 

'Usage  of  trade,"  936. 

'  Voidable,"  and  "  void,"  829. 

'Warranty,"  302,  335. 

WORKMEN. 

Combinations  of  legality  of,  773,  774. 

WRIT.     See  ABREST  ;  EXECUTION  ;  SHERIFF. 
Of  ft.  fa.,  when  binds  goods,  823. 

WRIT  OF  ENTRY. 

By  owner  of  land  abutting  highway,  ii.  170. 

WRIT  OF  RIGHT. 

By  owner  of  land  abutting  highway,  ii.  170. 

WRITTEN  INSTRUMENT. 

Larceny  of,  252.     See  24  &  25  Viet.  c.  96,  ss.  1,  27,  29,  30. 
Explained  or  added  to  by  custom,  928.     See  CUSTOM. 
Alteration  in,  effect  of,  1277.     See  ALTERATION. 
How  to  be  set  out  in  pleading,  1419,  1436. 

WRONGDOERS.     See  ILLEGALITY. 

No  contribution  or  indemnity  between,  279. 

Judgment  against  one  of  two,  a  bar  though  unsatisfied,  281. 

Possession  sufficient  against,  679.     Sec  I'IXSKSSION. 

One  receiving  goods  from,  not  liable  in  ilnma-rs,  712. 

But  if  he  changes  character  of  the  goods  owner  cannot  profit  thereby,  712. 

A  person  dealt  with  as  tenant  or  agent  cannot  be  treated  as,  ii.  130-134. 

No  contribution  allowed  between  wrongdoers,  ii.  542,  543,  546-548. 

WRONGFUL  DISMISSAL.     See  SERVANT. 
Remedies  in  case  of,  ii .  29-33. 

YEAR.      See  STATUTE  OF  FRAUDS. 

Agreement  not  to  be  performed  within  a,  must  be  in  writing,  614,  619. 

YEARLY   TENANCY.      See  LANDLORD  AND  TENANT  ;     TENANT  FROM  YBAB  TO 
_     YEAB. 

How  created,  ii.  105,  115. 

When  it  arises  on  a  holding  over,  ii.  107-108. 

Effect  on,  of  Statute  of  Frauds,  ii.  105. 

When  equity  will  not  disturb  tenants,  notwithstanding  the  statute,  ii.  110. 

Determinable  apart  from  Agricultural  Holdings  Act,  by  six  months'  notice,  ii.  111. 

Six  lunar  months  not  sufficient,  ii.  111. 

Effect  on  of  Agricultural  Holdings,  ii.  112. 

Passes  to  personal  representative,  ii.  1 15. 

Tenant  under  demising  has  reversion  so  as  to  distrain,  ii.  115. 

Effect  of  insolvency  of  lessor  on,  ii.  115. 


THE   END. 


